UNITED STATES DEPARTMENT OF THE INTERIOR 
WASHINGTON, D.C. 20240 


Secretary of the Interior___._-____._------_-----_- Cecil D. Andrus 
Office of Hearings and Appeals____ David B. Graham, Director 


Office of the Solicitor__c-_. Leo M. Krulifz, Solicifor _ 


DECISIONS 
OF THE 
UNITED STATES. 
_ DEPARTMENT OF THE INTERIOR - 


EDITED BY 


VERA E. BURGIN' 


BETTY H. PERRY 





VOLUME 8&5 
JANUARY—DECEMBER 1978 
U.S. GOVERNMENT PRINTING OFFICE, WASHINGTON: 1979 


For sale by the Superintendent of Documents, U.S. Government Printing Office 


Washington, D.C. 20402 


- PREFACE 


This caine of Decisions of the Department of the Interior covers 
the period from January 1, 1978 to December 31, 1978. It includes the 
most important administrative decisions and ibeal opinions that were. 
rendered by officials of the Department during the period. 

The Honorable Cecil D. Andrus, served as Secretary of the Interior 
during the period covered by this volume; Mr. James A. Joseph, 
served as Under Secretary; Ms. Joan Davenport, Messrs. Robert 
Herbst, Guy Martin, Larry Meierotto, Forrest Girard served as As- 
sistant Secretaries of the Interior; Mr. Leo Krulitz, served as Solici- 
tor. Mr. David B: Graham served as Director, Office of Hearings and 
Appeals. | | 

This volume will be cited within the Department of the Interior 


as “85 ID.” 


Secretary of the Interior. 
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Page 255—Footnote 2, line 3 correct to read’: 1914, 88 Stat. 6865 
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1973) | : 

_ Footnote 51, line Oo; correct to read: Hawaii 1978). 
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Estate of Hubert Franklin Cook, 5 TIBIA 42; 83 1.D. 75 (1976) - 


Leroy Vv. d Roy H. Johnson, Mariene Johnson Evendine & Ruth J ohnson 
| Jones v. Thomas 8. Kleppe, Secretary of the Interior, Civil No. CIV—76- 
0362-H, W.D. Okla. Suit pending. 


‘Autrice C. Copeland, 
See Leslie N. Baker e¢ ad. 

EB. £. Cord, Donald E. Wheeler, Edward D. Neuhof, 80 ID. 301 
(1973) 


Hdwerd D. Neuhoff & B. ZL. Cord v. Ropers C. B. Morton, Secretary of 
_ the Interior, Civil No, R-2921, D. Nev. Dismissed, Sept. 12, 1975 (opinion) ; 
aff’d., July 17, 1978 ; no petition. | 


Appeal of Cosmo Construction Co., 73 I.D, 229 (1966) 


Cosmo Construction Co., et al. v. U.S., Ct. Cl. 119-68. Ct. opinion setting 
case for trial on the merits issued Mar. 19, 1971. 


Cowin & Co. Inc., 83 .D. 409 (1976) 


United Mine Workers of America v. Thomas 8. Kleppe, No. 76-1980, 
United States Ct. of Appeals, D. C. Cir. Suit pending. 


‘Hstate of Jonah Crosby (Deceased Wisconsin Winnebago Un- 
allotted), 81 I.D. 279 (1974) | 


Robert Price vy. Rogers O. B. Morton, Individually & im his official ca- 
pacity as Secretary of the Interior & his successors in office, et al., Civil 
No. 74-0-189, D. Neb. Remanded to the Secretary for further administra- 
tive action, Dec. 16, 1975. 


John C. deArmas, Jr., P. A. McKenna, 68 I.D, 82 (1956) 


Patrick A. McKenna v. Clarence. A. Davis, Civil No. 2125-56. Judgment 
for defendant, June 20, 1957; aff’d., 259 F. 2d 780. (1968) ; ; cert. denied, 
358 U.S. 885 (1958), 


The Dredge Corp. 64 LD. 368 (1957) ; 65 LD. 336 (1958) 


The Dredge Corp. v. J. Russell Penny, Civil No. 475, D. Nev. Judgment 
for defendant, Sept. 9, 1964; aff’d., 362 F. 2d 889 (9th Cir. 1966); no 
petition. See also, Dredge Co. vy. Husite Oo., 369 P. 2d 676 (1962); cert. 
den., 871 U.S. 821 (1962). 


Eastern Associated Coal Corp: 82 I.D. 22 (1975) 


International Union of United Mine Workers of America v. Rogers C. B. 
Morton, Secretary of the Interior, No. 75-1107, United States Ct. of Appeals. 
D.C. Cir. Dismissed by stipulation, Oct. 29, 1975. 


Eastern Associated Coal Corp., 82 L.D. 311 (1975) 


United Mine Workers of America v. Interior Board of Mine Operations 
Appeals, No. 75-1727, United States Ct. of Appeals, D. C. Cir. Petition for 
Review. we July 28, pees 
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Eastern Associated Coal Corp., 82 1.D. 506 (1975), Reconsideration, 
83 LD. 425 (1976), AWd. en banc, 83 LD. 695 (978), 7 IBMA 
152 (1976) 


United Mine Workers of America v. Cecil D. Andrus, No. 77-1090, 
United States Ct. of Appeals, D.C. Cir. Voluntary dismissal, Apr. 4, 1977. 


_ Appeal of Ekiutna, Inc., 1 ANCAB 165; 83 L.D. 500 (1976) 
State of Alaska v. cane Native Olaims Appeal Board, et at., Civil No. 
A76—-236, D, Alas. Suit pending. 
— Dawid H. Evans v. Ralph ¢. Little, arenes (Apr. 10, aie if IBLA 
269; 78 1.D.47 (1971) - | 
| David H. Evans v. Rogers C. B. Morton, Civil No. 1-71-41, D. Idaho. 
Order granting motion of Ralph C. Little for leave to intervene as a party 
defendant issued June 5, 1972. J udgment for perengeute, vy. 27, 1973; 
Aff'd., Mar. 12, 1975; no petition. , Vers . - 
John J. Farrelly, et al.,621.D.1 (1955) 
John J. Farrelly & The Fifty-One Oil Co. Vv. Douglas McKay, Civil No. 
3037-55. Judgment for plaintiff, Oct. 11, 1955, no appeal. | 
Foote Minerat Co., 84 IBLA 285 5 85 LD. ivi (1978) 


Foote Mineral Co. v. Cecil D. ne Individ. & as Secretary of the In- 
terior, H. William Menard, individ. ‘& as Director, Geological Survey, & 
: Murray T, Smith, Indivd. & as Area Mining Supervisor, Geological Survey, 
_ Civil No. LV-78-141 RDF, D. Nev. Suit pending. 
LT. Jack Foster, 75 1.D. 81 (1968) 


Gladys H. Foster, Executria of the estate of T. Jack Foster v. . Stewart dis 
Udall, Boyd L. Rasmussen, Civil as 78H, D. N.M. Judgment for plaintitt, 


June 2, 1969 ; no appeal. 


Franco Western Oil Co. et al., 65 LD. 316, 497 (1958) 


Raymond J. Hansen v. Fred A. ‘Seaton, Civil No. 2810-59. Judgment for 
plaintiff, Aug. 2, 1960 (opinion) ; no appeal. . 

See Safarik v. Udall, 304 F.. 2d 944 (1962) ; ; cert, denied, 371 U. 8. 901 
(1962). , 
Gabos Bosonaion Co., 67 I. D. 160 (1960) 


Gabbs Haploration ae v. Stewart L. Udall, Civil No. 219-61. J udgment 
for defendant, Dee. 1, 1961 ; aff’d., 815. FF. 2d 37 (1968) ; ; cert den, , 815 U.S. 
822 (1963). 
Estate of Temens (Limens) Vivian Gude: 5 TIBIA 113; 33 LD. 
216 (1976) 


Confederated Tribes & Bands of the Yakima Indian Nation v. Thomas S&S. 
iKleppe, Secretary of the interior, & Erwin Ray, car No. C-76-200, H.D. 
- Wash. Suit pending. 


Stanley Garthofner, Duvall Bros., 671.D.4 (1960) 
Stanley Garthofner v. Stewart LL. Udall, Civil No. 4191-60. Judgment for 
_ plaintiff, Nov. 27, 1861; no appeal. 
Estate of Gei-kaun-mah (Bert), 82 I.D, 408 (197 5) 


Juanita Geikaunmah Mammedaty & Imogene Geikaunmah Carter v. Rogers 
C. B. Morton, Secretary of the Interior, Civil No. CIV 75—-1010-EH, W. D. Okla. 
J oo for defendant, 412 F, Supp. 288 (1878) ; no appeal. 
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| en) Hacavating. Co., 67-I.D. B44 (1960) - 


General Becavating Co. v. U.S., Ct. Cl. No. 170-62. Dismissed. with prejudice 
Dee. 16,1963. 


Nelson A. Cutie 64 LD, 205 5 (1957). 


Nelson A. Gertiula v. Stewart L. Udall, ‘Civil No.' 685-60. Judgment for. 
defendant, June 20, 1961; motion for rehearing dented ea 3, (1961; aff'd., 
309 I. 2d 653 (1962) ; no petition. -_ 


Ciaries B. Gonsates, et al., Western. Ou, Fields, Lne., et ‘ili 69 L. D. 236 
(1962) a 
. Pan: American. Petroleum Coro. é Charles B. , onsales Vv. “Stewart L. Udall, 


Civil: No. 5246, D. NM. ‘Judgment for. defendant, J une 4, 1964; aff'd, 352 
F. 2d 32 (10th Cir. 1965) ; ‘no petition. ; 


James C. Goodwin, 80.1. D, 7 (1978) - 


- --JSames CL Goodwin v. Dale R. Andrus, State Dir., Bureau: of Land Man- 
agement, Burton W. Sitcock, Dir., Bureau: of Land: ‘M anagement, &-itogers 
C. B. Morton, Secretary of the Interior, Civil No. C-5105, D. Colo. Dismissed, 
_ Nov. 29, ne (opens: appeat aimiseed, “Mar. is 1976." te eee 


Gulf Oil Corp. a 69 L D. 30 ‘(i9eay 


Southwestern. Pais. Corp.. Vv. Stewart a Vaal, Civil No.. 2209-82. 
| J udgment for defendant, Oct. 19, 1962; aff'd, 825 B. 2d 633 (1968) ; ; no 
_ petition. 


Guthrie Electrical C onstruction, 62 L D. 280 0 (1858), TBCA-22 ( Supp. ) 
(Mar. 30, 1956) 


_ Guthrie Electrical Construction Co. v. “7 8, Ct. Cl. No. 129-58, Stipula- 
“tion of settlement filed Sept. ‘11, cae Compromtsed offer accepted and case 
closed Oct. 10, (1958. 


A H. Havoud: et al., 65 LD. 405 (1958). 
Edwin Still, et al. v. U.S., Civil No. 7897, D. Colo. Compromise pec 


Laymond Z. Hansen, et al., 67 I. D. 362 (1960) 


Raymond J. ansen, ee al. Vv. Stewart L. Vaal, Civil No. 3902-60. Judg- 
ment for defendant, June 28, 1961 ; ait'd., . R. as 944. ae Cont: GEM, 
871 U.S. 901 (1962). | , : = 


Robert Schulein v. Stewart L. Udall, Civil ‘No. 4131-60.. Judgment for 
defendant, June 23, 1961; aff’d., 304 F. 2d 944 (1962) ;.no petition. 


Billy EK, Hatfield, et al. v. Southern Ohio Coal Co., 82 LD, 289 (1975) 


- District 6 United Mine Workers of America, etal: ¥. U.S. Dept. of Interior 
- Board of Mine Operations Appeals, No. 75-1704, U. s. Court of Appeals, iD. C. 
Cir. Board’s decision aff’d., 562 F’. 2d 1260 (1977). 
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Jesse Higgins, Paul Gower & William Ae v. Old Ben Coal orn. 
81 LD. 428 (1974) | 


Jesse Higgins, et al. v. Cecil D. Andrus, No. 77-1368, United States Ct. of 
Appeals, D.C. Cir. Dismissed for lack of jurisdiction, June 20, 1977.. 


K enneth Holt, an mdividual, ete., 68 I.D. 148 (1961) 


Kenneth H olt, etc. v. U.8., Ct. Cl. No. 162-62. Stipulated judgment, I a 2, 
1965. 


Hope Natural Gas Co., 70 1D. 228 (1963) 
Hope Naturat Gas Co. v. Stewart L. Udall, Civil No. 2182-63. 


Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 2109- 
63. Judgment for defendant. Sept. 20, 1965; Per curiam eis afd, 
Apr. 28, 1966; no petition. © : 


Boyd L, Hulse v. William H. Griggs, 6 L.D. 212 (1960) 


Wiliam #. Griggs v. Michael T. Solan, Civil No. 8741. D. Idaho. Stipulation 
for dismissal filed May 15, 1962. 


I daho Desert Land Enértes—Indian Hill Group, 72 LD. 156 
(1965), U.S. v. Ollie Mae Shearman, et al.—Idaho Desert Land 
Entries—L nihian Hilt Group, 73 I.D. 386 (1966) 


Wallace Reed, et al v. Dept. of the Interior, et at, Civil No, 1-65-86, 
D. Idaho, Order denying preliminary injunction, Sept. 3; 1965 ; dismissed, 
Nov. 10, 1965; amended complaint filed, Sept. 11, 1967. 


U.S. v. Raymond T. Michener, et al., Civil No. 1-65-98, D.. ‘Jaaho. Dis 
missed without prejudice, June 6, 1966. 
U.8. v. Hood Corp., et al., Civil No. 1-67-97, S.D. Idaho. 


Civil Nos. 1-65-86 & 1-67-97 consolidated. Judgment adverse 6 T.S., 
July 10, 1970; reversed, 480 F. 24 684 (9th Cir. 1978) ; > cert. denied, 414 
U.S. 1064 (1973). Dismissed with prejudice subject to the terms of the 
stipulation, Aug. 30, 1976. . 


Appeal of Inter*Helo, Inc., TBCA~T13-5-68 (Dec. 30, 1968), 82 
LD. 591 (1975) 


John Billmeyer, ete. v. U. 8., Ct. CL: No. 54-74, Remanded with ingtrue- 
tions to admit evidence, May 30, "4975, 


Interpretation of the Submerged Lands Act, 71 oe 20 (1964) | 


Floyd A. Wallis v. Stewart L. Udall, Civil No. 3089-63. Dismissed with 
prejudice, Mar. 27, 1968. 


C. J. Iverson, 82 LD. 386 (1975) 


CO. J. Iverson v. Kent Frizzell, Acting Secretary of the Interior & 
Dorothy D. Rupe, Civil No. 75-106-Blg, D. Mont. Stipulation for dis- . 
missal with prejudice, Sept. 10, 1976. . 
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J Az Lerteling & Sons, 64 L D. 466 (1987 ) 


a A. Terteling & Sons v. U. 8, Ct. Cl. No. 114-59. J udgment for defendant, 
390 F. 2d 926 (1968) ; remaining aspects compromised. 


J.D. Armstrong Co., 63 I.D. 289 (1956) 


J. D. Armstrong, Ine, v. U.S. Ct. Cl. No. 490-56. Plaintiff's motion ts 
dismiss. petition allowed, J une 26, 1959. | 


M. G. Johnson, 78 ID. 107 (1971), U8. v. ened 4 Johnson, 
16 IBLA 234 (1974) 


Menzel G. Johnson v. Rogers C. B. Brion: Secretary of the Interior, 
et al., Civil No. CN-LV—-158, RDF, D. Nev. J udgment for defendant, Oct. 18, 
1977; appeal filed Dec. 5, 1977. 


Estate of San Pierre Kilkalhan (Sann &. Hill), 1 IBIA 299; 79 
LD, 588 (1972), 4 IBLA 242 (1975), 5 IBIA 12 (1976) 


Christine Sam & Nancy Judge v. Thomas S. Kleppe, Secretary of the 
Interior, Civil No. C-76-14, E.D. Wash. Dismissed with prejudice. 


Anquita L. Ktuenter, et at., A-30483, Nov. 18, 1965 | 
See Bobby Lee Moore, e¢ ai. | 


Leo J. Kottas, Harl Lutzenhiser, 73 I.D. 123 (1966) 


Hart M. Lutzenhiser and Leo J. Kottas v. dale L. Udall, et at., Civil 
No. 1371, D. Mont. Judgment for defendant, June 7 by AeOSs aff'd., 482 F. 2d 
828 (9th Cir. 1970) ; no petition. 


Mow L. Erueger, Vaughan B. Connelly, 65 I.D. 185 (1958) 


Mace L. Krueger v. Fred A. Seaton, ‘Civil No. 3106-58. complaint dismissed 
by plaintiff, June 22, 1959, 


W. Dalton La Rue, Sr., 69 I.D. 120 ( 1962) - 


W. Dalton La Rue, Sr. v. Stewart L. Udall, Civil No. 2784-62, Judgment 
for defendant, Mar. 6, 19638; aff’d., 324 FR. 2d 428 eo cert, den., 376. 
U.S. 907 (1964). 


L. B. Samford, Inc., T4 I.D. 86 (1967) 


L. B. Samford, Ine. v. U. S., Ct. Cl. No. 398-67. Dismisséd, 410 F, 2d 782 
(1969) ; no petition. 
Charles Lewellen, 7 0 LD. 47 5 (1963) 

Bernard #. Darling v. Stewart L. Udall, Civil No. ATA-64, Tuidement for — 
defendant, Oct. 5, 1964; appeal voluntarily dismissed, Mar. 26, 1965.5 
Adminustrative Appeal of Ruth Pinte Lewis v. Superintendent of the 
Eastern Nawajo Agency, 4 IBIA 147; 82 I.D. 521 (1975) | 

Ruth Pinto Lewis, Individually & as the Administratria of the Estate of 


Ignacio Pinto v. Thomas 8. Kleppe, Secretary of the Interior, & U.S8., Civil 
No. CIV—76-223 M, D. N.M. Judgment for plaintiff, July 21, 1977; no appeal. 
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Milton H. Lichtenwainer, et al., 69 ID, '1-(1962)_ 
Kenneth McGahan vy. Stewart L. Udall, Civil No. A-21-63, D. Aa rs 
pares on merits, Apr. 24, 1964; stipulated dismissal of appeal with prejudice, 
Oct. 5 , 1964. . . 


Merwin BE. Liss, ef al., 70 ID. 931 (1963) 


Hope Natur al Gas Co. v. Stewart L. Udall, Civil No. 9139-63. 

Consolidated Gas Supply Corp. v. Stewart L. Udall, et at., Civil No. 2109- 
~ 68. Judgment for defendant, Sept. 20,1965; per curiam dec., af d., 2 ADE 28, 
1966; no petition. cree 


Bess May Lutey, 76 I. D. 87 (1969) » 


Bess May Lutey, et at. v. Dept. of Agriculture, BLM, et al. ‘Civil No. 1817, 
_ dD. Mont. Judgment for defendant Dec, 10, 1970 ; ; NO appeal. 


Eig A. McKenna Emeoutria, Estate o ff Patrick A. vi cK enmni, 74 i D. 


183 (1967) | 


Mrs. Elgin A. M ona as eit os the Estate iP Patrick a. ‘MoKenna, 
Deceased v. Udall, Civil No. 2001-67. Judgment sas defendant, Feb. 14, 1988; 
aff’d., 448 FP. 2d 1171 (1969); no petition. Be ee 2 


_Mrs. Elgin A. MeKenna, Widow and Successor in , Interest of Patrick A. 
_ McKenna, Deceased v. Walter J, Hickel, Secretary of the Interior, et Gl., 
Civil No. 2401, D. Ky. Dismissed with: prejudice, May 11,1970. 9. 


A. a. McKinnon, 62 LD. 164 (1955) 


A. G. McKinnon v. U.S., Civil No. 9433, D. Ore. Judgment. for plaintiff, 
178 F. Supp. 913 (1959) ; ev'd., 289 ¥. 2d 908 (oth Cir. ee 


Listate of Elizabeth C. Jensen MeMaster, 5 IBIA. 61; 83 ID. 148 
(1976) | 


Raymond CO. McMaster v. U.S. , Dept. of the Interior, Semen of the In- 
. terior é Bureau of Indian Affairs Civil No. C76-129T, “W.D. Wash. Dismissed, 
Za Tune 22, 1978. | 


| Wade McNett, ot i 64D. 498 vie: 
Wade MeNeil v. Fred A. Seaton, Civil No.. 648-58. J udgment for defendant, 
: ; Sune 5, 1958 (opinion) ; rev’d., 281 F, 2d 931 (1960) ; no petition, 
Wate McNeil v. ‘Albert kK, Leonard, et al., Civil No, 2226, D. Mont. Dis- 
missed, 199 F. Supp. 671 (1961) ; order, Apr. 16, 1962, 


; Wade MeNeitl v. Stewart L. Udall, Civil No. 678-62. J udgment for defend- 
ant, Dec, 18, 1963 Copimion); aff'd, 340 ew, 2d 801 cae 3 cert. den, eet U.S. 
904 (1965). 


M arathon Oil Co., 81 LD. 447 (1974), Atlantic Biola Co., _M ara- 
thon Oi Co., 81 LD. ADT (1974) 


| Marathon Oil Co. v. Rogers ¢. B. Mor ton, Secretary of the Interior, et al., 
_ Civil No. C 74-179, D. Wyo. -* 
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_ Marathon Oil Co. Vv. " Rogers C. B. Morton, Secretary of the Interior, ‘ét al., 
Civil No. © 74-180, D. Wyo. , 


_ Atlantic Richfield Co. & Pasco, ‘Ine. v. Rie Cc. B. Morton, ‘Seoretary of 
7 the Interior, et al,, Civil No. C 74-181, D. Wyo. 


Actions consolidated; judgment for plaintiff, 407 Fr, Supp. 1801 (1975) ; : 
aff'd. 506 F. 2d 982 (10th Cir. 197 7). 
, Saison Megna, Guardian, Philip fp. Garigan, 65 I.D. 383 (1958) 


. Salvatore Megna, Guardian ete. v. Fred A. Seaton, Civil No. 468-B8. Judg- 
| ment for plaintiff, Nov. 16, 1959; motion — reconsideration: denied, Dec, 2, 


1959; no appeal. 
Philip T. Garigan v. Stewart L. Udall, Civil No. 1577 ‘Tux., D.- Ariz. Pre- 


. liminary injunction against defendant, July 27, 1966; supplemental dec. 
: rendered Sept, q, 1966 ; judgment for plaintiff, May 16, 1967; no jeppeal 
Move Corp. 19 (8 LD. 205 (1969) 
Meva Corp. v. U.S., Ct. Cl. No, 492-69. Judgment for paint, 511 F. 2d 548 
(1975). a 
Duncan Miller, Louise de 66 i D. 388. (1959). 
aa Louise ‘Cuccia and Shell Oil Co.-v. Stewart L. Udall, Civil No. 502-60. 
“a udgment for defendant, June 27, 1961; no appeal. | 
Duncan Miller, 70 I.D.1 (1963) _— 
‘Dunean Miller Vv. Stewart L. Udall, Civil No. 931-63. Dismissed for Jack of 
prosecution, Apr. 21, 1966; no appeal. 
Duncan Miller, Samuel W. Mel ntosh, 711.D.121 (1964) 
Samuel W. McIntosh vy. Stewart. L. Udall, Civil No. 1522-64, J adgment for 
"defendant, June 29, 1965; no appeal. 
Duncan Miller, A-29231 (Feb, 5, 1963) 
See Lucille S. West, Duncan Miller, ez al. 
Duncan Miller, A-30546. (Aug. 10, 1966), A-280566 . (Aug. iI: » 1968), 
and 73 I.D. 211 (1966) 
. Duncan Miller v. Udall, Civil. No. C-167-66, D. a DiSHEser with x preju- 
“dice, Apr. 17, 1967; no appeal. vest | 
Bobby Lee Moore, et al., 72 I.D. 505.: 5 (1968) indie, Weaeiiak a, 
et al, A-30488. (Nov. 18 , 1965) | | 3 


Gary Carson Lewis, etc., et aly. General Services Administration, et al., 
Civil No. 3253 8.D. Cal. Judgment for defendant, AUr 12, 1965; ans 377 
F.2d 499 (9th Cir. 1967) ; no pétition. - 


Henry 8. Morgan, et al., 65 ID. 369 (1958) 


| Hi enry a Morgan vy. Stewart 7 ‘Udall, Civil No. 3248-59, J ee for 
defendant, Feb. 20, 1961 (opinion) ; aff’d., 306 F. 2d‘ 799. (4962) ; cert. den., 
871 U.S. 941 (1962). - 
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Morrison-Knudsen Co., Inc., 64 I.D, 185 (1957) 


Morrison-Knudsen Co., Inc. vy. U.S., Ct. Cl.No. 229-61. Remanded to Trial 
. Commr., 345. F. 2d 833. (1965) ; ;.Commr’s. report. adverse to U.S. issued 
June 20, 1967; judgment for plaintiff, 397. F. 2d 826 (1968) ; part remanded 
to the Board. of Contract Appeals; eupuiated dismissal on Oe, 6, 1969 ; 
judgment for plaintiff, Feb. 17, ca 


Glenn Munsey v. Smitty Baker Coal Oo. | Ralph Baker, Smitty Baker, 
& P & P Coal Co., 84 1.D, 336 (1977) 


Glenn Munsey v. Cecil D. ‘Andrus, No. 71-1619, United States Ct. of Ap- 
peals. D.C. Cir, Suit pending. oc 


Navajo Tribe of Indians v, State of Utah, 80 I.D, 441 (1973) 


_ Navajo Tribe of Indians v. Rogers C. B. Mu orton, Seoretary of the Interior, 
Joan B. Thompson, Martin Ritvo & Frederick Fishman, members of the 
Board of Land Appeals, Dept. of the Interior, Civil No. ately D. Utah. 
Dismissed with prejudice, Jan. 4, 1979. 


Richard L. Oelschlaeger, 67 LD. 237 (1960) 


Richard L. Oelschiaeger v. Stewart L. Udall, Civil No. 1481—60. Dismissed, 
Nov. 15, 1963; case reinstated, Feb. 19, 1964; remanded, Apr. 4, 1967; rev'd. 
& remanded with directions to enter judgment for appellant, 389 FE. 2d 974. 
(1968) ; cert. den. 392 U.S. 909 (1968). 


Oil and. Gas Leasing on Lands Withdrawn s Engoutive Orders for 
Indian Purposes in Alaska, 70 1.D,.166 (1963) 


Mrs. Louise A. Pease. ve Stewart f. Udaut, Civil. ‘No. 760-€8, D. Alas. With- 
drawn, Apr. 18, 1963. ; 
Superior Ott Co. v. Robert ie Bennett, Civil No. A163, D. Alas. Dis- 
missed, Apr. 28, 19638. 
Native Village of Tyonek v. Robert EL. Bennett, Civil No.. 4-15-63, D.. Alas. 
Dismissed, Oct. 11, 1963.. . 
Mrs. Louise A, Pease vy. Siewast DB. Uaalt, Civil No. 20-68, D. Aas. Dis- 
missed, Oct. 29, 1963 (oral opinion) ; -aff’d., (832 F, 2d 62 (9th Cir. ct. T1O | 
petition, 
George L. Gucker vy. Stewart -L. Udall, Civil No. pa aks = oe Dis- 
4 naieea without:prejudice, Mar. 2,.1964; no appeal. : aoe Ge 


Oil Resources, Ine. 28 IBLA 3945 84 LD. 91 (1977 Me sé 


Oil Resources, Inc. vy. Cecil D. Andrus, Seoretary of the Tnlenlon, Civil 
‘No. peat alae s D. ‘Utah. Suit ‘pending. : a 


Old Ben Coal Coa. 81 t D. 498, 436: “440. (1974) 


Old Ben Coat Corp. v. Interior Board of Mine Operations Appeals,et al, 
Nos. 74-1654, 74-1655, 74-1656, United States Court: of Appeals: for ‘the 7th 
Cir, Board's: decision afta, oe me e 18, 1975; reconsideration denied, J une it 
POT. Ee PS Se 
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Old Ben Coal Co., 82. 1.D. 355 (1975) 


United Mine Workers of America ¥. U.S. Interior Board of Mine Operations 
Appeals, No. 75-1852, United States Court of Appeals, D.C. Circuit. Vacated . 
& remanded with instructions to dismiss as moot, June 10, 1977. 


Old Ben Coal Co., 84 L.D. 459 (1977) 
- United Mine Workers of America v. Cecil D. Andrus, No. 77-1840, United 
States Ct. of Appeals, D.C. Cir. Suit pending, 
Appeal of Ounalashka Corp., 1 ANCAB 104; 83 I.D, 475 (1976) 


Ounalashka Corp., for & on behalf of ats Shareholders v. Thomas 8. K leppe, 
- Secretary of Interior, & his successors & predecessors im oHne, et al., Civil 
' No. AT6-241 CIV, D. Alas. Suit pending. - 


Jack W. Parka v. L & M Coal Corp., 83 LD. 710 (1978) - 


Jack W. Parks v. Thomas S. Kleppe, No. 76-2052, United States Ct. of 
Appeals, D.C. Cir. Voluntary dismissal, May 4, 1977. 
Paul Jarvis, Ine. , 64 ID. 285. (1957) _ - 
Paul Jarvis, an v. U.S., Ct. Cl. No. 40-68, Stipulated Gaiecent for sophia 
tiff, Dee. 19, 1958. 


| Peter Kiewit Sons’ Co. TOLD. 415 (1965) , 
7 Peter. Kiewit Sons’ Co. v. U.S.» Ct. Cl. 429-66. J judgment, for plaintif, | 
May 24, 1968. : 


— Curtis D. Peters, 80 1.D. 595 (1978) 


_ Curtis D. Peters v. U.8., Rogers. C. B. Morton, as Seorciarg: of the niorion 
- Civil No. C-75-0201. REP,, NLD. Cal. J ndement. for defendant, ee 1, 1975 ; 
no appeal. 


City of Phoenia v. Aluin B. Reeves, et at., 81 I. D. 65 agra) 


ui, Alwin B. Reeves, Genevieve C. Rippey,. Leroy Reeves & Thelma. re as 
heirs of A. H. Reeves, Deceased ¥. Rogers ¢. B. Morton, Secretary of the 
Interior, d The City of Phoenia, a municipal Corp., Civil No. 74-117 PHX- 
WPC, D. Ariz. Dismissed with prejudice, Aug. 9,.1974; reconsideration den. as 
Sept. 24, 1974; TO, appeal, aa 


RB arold Ladd Pierce, 69 LD. 14 (1962) 


Duncan Miller v. Stewart L. Udell, Civil: No: ‘1851-62. ‘Jadginent for de- 
“Gendatt. Aug. 2, 1962 ; aff’d., 317 FB, 2d 573 (1963) ; no petition, | < 


‘Pocahontas Fuel Co., 83 TL. D. 690 (197 6). 


Howard Mullins v. Cecil D. ee ‘No. 77-1087, United States Ct. ar 
_ Appeals, D.C. Cir. Suit pending. . | 


Pocahontas Fuel Co., 84 I D. 489 srr) 


-Pocohontas: Fuel 00. Div. of Consolidation. ¢ Oat Go., ¥; Cecil. D. Andrus, 
No. 77-2239, United States Ct. of Appeals, 4th Cir. Suit pending. 
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Port Blakely Milt Co. ; (14.D; 217 (1964). 


Port Blakely Mill es Vs UR, Civil No. 6205, W.D. Wash. Dismissed. with 
_ prejudice, Dee. ¢ 1964. 


Estate of Jolin 8. ‘Ramsey (Wap Tose Note) (We eg Perée Allottee No. 
853, Deceased) , 81 I.D. 298 (1974) 


Clara Ramsey Scott. v. U.S. & ers 0. B, Morton, Secretary e the 
Interior, et al., Civil No. 3-74-89, D. Idaho. Dismissed with prejudice, Aug. 
11, 1975; no ADRES! 


Ray D. Bolander Co. 2 LD. 449 (1965) 


Ray D. Bolander Co. v. U.S., Ct. Cl. 51-66. Twderant for plaintiff, Dec. 13, 
1968 ; subsequent Contract Officer’s -dec., Dee. 3, 1969; interim dec., Dec. 2, » 
1969; Order to Stay Proceedings until Mar. 31, 1970 ; dismissed with 
prejudice, Aug. 3, 1970. 


Estate of Crawford J. Reed (Unallotied Crow No. 6412), 1 TIBIA 
826; 79 I.D. 621 (1972) : 


George Reed, Sr. v. Rogers C. B. Morton, et al., Civil No. 1105, Dy. Mont. 
Dismissed, June 14, 19738; no appeal. yoke? Se +5, 


Reliable Coal Corp., 1 TIBMA 97; 79 LD. 139 (1972) 


Retiable Coat Corp. v. Rogers CO. B. Morton, Secretary of the Interior, 
et al.,; No.- 72-1477 United States Court of Appeals, 4th Cir. Board's decision 
aff’d., 478 F. 2d 257 (4th Cir. 1978). 


Republic Steel Corp., 82 1.D. 607 (1975) 


Republic Steel Corp. v. Interior Board of Mine Operations Appeals, No. 
- 76-1041, United States Ct. of Appeals, D.C. Cir. ‘Rev'd. & remanded, 
Feb, 22, 1978. 


Richfield Oil Corp., 62 I.D. 269: (1955) - 
Richfield. Oil Corp. v. Fred A. Seaton, Civil No. aoe Dismissed with- 
out prejudice, Mar. 6, 1958 ; no appeal. | : ? 


Hugh. 8. Ritter, Thomas M. Bunn, 12, LD. 111 (1965), Reconsidera- 
tion denied. by letter decision cl _ une 23; 7 1967, 7 the Under 
Secretary. 


Thomas. M. Bunn v. Stewart tis Udall, Sryil No. .2615-65.. Remanded, 
June 28,. 1966. 


oe of William Cecil Ribena: 1 IBIA . 106, e ITD, 234 
.. (1971), 2 IBIA 33, 80.-1.D. 390 (1973), 

Oneta Lamb Repent et al. v. Rogers CO. B. Morton, Civil No. 71-646, 
D. Okla. Dismissed, Jan. 11, 1973. 


Houston Bus Hilt v. Rogers C. B. Morton, Civil No. 72-376, WD. ‘Okla. 
a udgmerit” for’ plaintiff, Oct. 29, 1978; amended judgment for plaintify, 
Nov. 12, 1978; appeal dismissed, June 28, 1974. 
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Houston Bus Hill & Thurman 8. Hurst v. Rogers C. B. Morton, Secretary 
of the: Interior, ‘Civil. No. 73-528-B, W.D. Okla. Judgment, for plaintiff, 
Apr. 30, 1975; corrected judgment, May 2,-1975; per curiam dec., vacated & 
remanded, Oct. 2, 1975;.judgment for plaintiff, Dec..1, 1975. | 


Estate of Clark i oseph fobinson, 7 IBIA 74; 85 LD. 294. (a0 8) 


Rene Robinson, by & through her Guardian Ad ‘Litem, geen Clifford. v. 
Cecil Andrus, Secretary of the Interior, Gretchen Robinson, & Trivi Lynn 
Robinson H arris, Civil No. CIV-78-5097, D - S.D. Bult pending. 


Rosebud Coal Sales Co., 37 IBLA 251; 85 LD. 396 (197 8) 


Rosebud Coal Sales Co. v. Cecit D. Andrus, Secretary of. the Interior, 
Frank Gregg, Director, Bureau of Land Management, & Maria B. Bohl, 
Onief, Land & Mining, Bureau of Land at anagement, Wyo. Civil No. CT8- 
261, D. Wyo. Suit pending. 


Richard W. Rowe, Daniel een g0- LD. (174 ast 5) 


Richard W. Rowe, Danmet Gaudiane Vs " Staniey K: ue athaway,. in his 
‘oficial capacity as Secretary of the Interior, Civil No. 75-1152. Judgment 
‘for defendant, J uly 29, (1976. 


— San Carlos Mineral Strip, 69 I D. 195 (1962) 


Jomés Houston Bowman v. Stewart L. Udall, Civil No. 105-63. Tudginent 

for defendant, 243 FE. Supp. 672 (1965) ; aff’d.,,sub nom. 8S. Jack Hinton, et al. 

a 2y, ‘Stewart L. ‘Udall, 364 EF. 24 676 (1966) ; cert. denied, 885 U. 8. 878: ee : 
| supplemented by M-36767, Nov. 1, 1967. 


‘Seal and 00., 68 LD: 94 (1961) _ 
Seal & C6. v. US., Ct. Cl. 274-62. Tudgment for plaintif, iu. 31, 1964; 
no appeal. | 


) Apne tea ‘3 as Ine: (A Cal. as. vy. Wel 
Olinger Oriner (Lessor), Lease No. PSL-83, Joseph Patrick 
Patencio (Lessor) , Lease. No. PSL-36, Larry Olinger. (Lessor), 
Lease No. PSL-H, 81 1.D. 651. (1974) 


| Sessions,. Ine ¥. Rovere. o. B. Morton, Seoretary of: the Interior, et al., 
Civil. No. CV 74-8589 LTL, C.D. Cal. Dismissed with prejudice, J an. 26, (1976. 


Sessions, Ine. v. Rogers C. B. Morton, Secretary of the. Interior: et al., 
Civil No. CY. 14-8591. MML, (C.D. Cal. Dismissed with prejudice, J an. 8, 
1076. 


ek Resi: Tae: ye “Rogers C. ‘B. Morton, Secretary of the Gnierion. et al., 
i ~ Civil No. CV. 74— 3590 FW, C.D- Cal. Dismissed. with prejudice, J an. 26, 1976. 


Steve Shapiro Vv. Bishop Coal. Co., 83 LD. 59 (1976) 


___ Bishop Coat Co. v. Thomas 8. Kuepne, No. 76-1368, ‘United States Ct. Of 
~ Appeals, 4th. -Cir. Suit pending. 7 | 
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Shell Oil Co., A-B30575 (Oct. 31, 1966), ¢ Chargeability of. Acreage 
Embraced in Oil & Gas Lease Offers, 71 L D, 387 (1964) 

Shetl Oit Co. v. Udau, Civil No. 216-67. Stipulated dismissal ae 19, . 

1968. : 


Sinclair Oil & Gas Co. 4 5 LD. 185 5 (1968) | 


Sinelatr Oil é Gas. Co. v. Stewart L. Udall, Secretary of the Interior, et al, 
Civil No. 5277, D. Wyo. J udgment for defendant, sub nom. Atlantic Richjield 
Co. v. Walter J. Hickel, 303 F. ee 724. es aff'd., 432 F. 2d 587 (10th 


Cir. 1970) ; no petition. 


_ Charles T. Sink, 82 LD. 585 (1973) | | | | 

| 7 Chartes T,. Sink v. Thomas 8S. Kleppe, Secretary of the Interior —Mining 
Enforcement & Safety Administration (MESA), No. 75-1292, United States 
Ct. of Appeals for the 4th Cir. Vacated without pr oe to seas rights, 


029 F, 2d 601 (4th Cir. 1975). 


Southern Pacifie Co., 76 LD. 1 (1969) 


Southern Pacific Co. v. “Walter J. Hickel, Secretary of the Interior, Civil 
No. $-1274, D. Cal. Judgment for defendant, Dec. 2, 1970 (opinion); no ~ 


appeal. 
Southern Pacific Co. . Letiks G. Wedekind, 1 TI, D. mf (19t 045 20 IBLA 
865 (1975) 


George C. Laden, Louis eae Mrs. Vern Lear, Mrs. Arda Frite, & 
Helen Laden Wagner, heirs of George H. Wedekind, Deceased y. Rogers C. B. 
Morton, et al., Civil No. R~2858, D: Nev. On June 20; 1974, remanded for 

further agency proceedings as originally ordered in 77 ILD, 177; Dist. Ot. 
reserves jurisdiction; supplemental complaint filed, Aug, 1, 1975 ; judgment 
for defendant, Nov. 29, 1976; appeal filed Jan. 27, 1977. 


ae Welding & M ava fadtoringy nes be uba Consolidated 
Industries, Inc., 69 LD. 178 (1962). | | 
Southwest Welding v. U.S., Civil No. 68-1658-C0, C.D. Cal, |. Tadgment for — 
plaintiff, Jan. 14, 1970; appeal ‘dismissed, Apr. 6, 1970. 
Southwestern Petroleum Corp. ., e& al., 72 LD. 206 (1964) 


Southwestern Petroleum Corp. v. Stewart L. Udall, Civil No, 5778, ‘D. NUM, 
Judgment for defendant, Mar. 8. 1965 ; ait d., 361 F. 2d 650 (10th Cir. panes : 


Bele petition. 


Standard Oil Co. of California, et al., 7 61 D. 27 1 (1969) 


. Standard Oil Co. of California vy. Walter J. Hickel, et al., Civil No, “AL159~ 
- 69; D. Alas. J udgment for plaintiff, 317 F. Supp. 1192 (1970) : aff'd., sub nom. 
Standard Oil Co. of Cal. v. es C. ‘B. Morton, et al., 450 BF. 24 493° ia Cir. 
1971) ; no petition. = Pe ee 


& Standard Ou Co. of Tenis,’ Te, D. 287 (1964). 


California Oi Go. ve Secretary of the. Interior, ‘Civil: No. 5729, D: NEM, 
- Judgment for a Jp an. 21, 1965 ; no. appeal. 7 
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James K. Tallman; 68 1. D. 256 (1961) 


James K. Tallman, et al. Vv. Stewart L. Udall, Civil No: 1852-62. Tudement 
for defendant, Noy. 1, 1962 (opinion); rev’d., 324 F. 2d 411. (1963) ; cert. 
granted, 876 U.S. 961 ee ; Dist. Ct. aff'd., 380 ee 1 (1965) ; 3 ponent 
denied, 380 U.S. 989 (1965). 


Texaco, Ine., 75 LD. 8 (1968) 


Texaco, Ine., @ Corp. v. Secretary of the Interior, Civil No. 446-68, Judg- 
age for plaintiff, 295. F. Supp. 1297 (1969) ; aff'd. in part & remanded, 437 
FP, 2d 636 (197 0) ; aff’d. in part & remanded, J uly 19, 1972. : 


| Donne Construction Co., 64 IL.D. 97 nS Reconsideration denied, | 
_IBCA-73. (June 18, 1957 om 


Pexras Constr uction Co. v. U.S, Ct. Cl. No. 294-58, Stipulated judgment 
plaintiff, Dec. 14, 1961. é 


Estate 0 f John Thomas, Deceased Gini Allottee Ne 0. 299 & Estate 5 of 7 
Joseph, a ae Umatilla ee No. 877, 64 LD. 401 
(1957) — | 


_ doe Hayes v. Pred A. Seaton, Secretary of the Interior, Civil No. 859-581. 
Judgment for defendant, Sept. 18, 1958; aff’d., 270 FY, 2d 319 (1959) ; cert. 
denied, 364 U.S. 814 (1960) 5 rehearing denied, 364 U.S. 906 (1960). 


TL hor- Westeliffe Development, L Ne., 70 L.D. 134 (1963) _ 


Thor-Westcliffe Development, Ine, Vv. Stewart Qh. vaal, Civ ‘No: 5343, 
D. N. M. ‘Dismissed with: brejadi¢e, June 25, 1963. | , 


* eae 


> Thor-Westcliffe Deisonient Ine. v. Nien TG Udall, et al., "Civil No, 
2406-61. Judgment for defendant, Mar. 22, 1962; aif'd., 314 F. 2a 257 (1963) 3 3 
cert, denied, 373 u 8. 951 (Ans) 


| | Richard K. Todd, at al., 68 LD. 291 (1961). 


Bert F. Duesing v. Stewart Dh. Vaal, Civil No: 290-62 J udgment for defend- 
ant, July 17, 1962 (oral opinion) ; aif'd., 350 ¥B 2d 48 eS) cert. come’, 
_ 383 U.S. 912. (1968). 7 


om Aiwood, et.al..v. Stewart qT. Vidal, Civil: Nos. 298-62 299-62, inel. Jude: 
ment for defendant, Aug. 2, 1962 ; afr'd., 850 I, 2d 748 a no Poise 


| Appeal of Toke Cleaners, 81 i. D. 258 (1974) 


- Phom Properties, Ine., d/b/a Toke Cleaners é ee ee V. US, Nenu: 
- ment of the Interior, Bureau of Indian Affairs, Civil No, A3-74-99, D..N.D, 
"Stipulation for dismissal & order dismissing case, J une 16, 1975. | 


£ state of Phillip Z ‘ooisgah, 4 TIBIA 189; 82 1. D. Bal (1975). 


ae onathan M orris & Velma. Pooisgan, Vv. Thomas 8. Kleppe, Secretary of the 
‘Interior, Civil No. CIV-76-0087 —D, W.D. Okla, Suit ‘Pending. . 
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Union Oi Co. Bid on Tract 228, Brazos Area, Texas O pone Sale, 
75 LD. 147 (1968), 76 L.D. 69 (1969) 


. The Supertor Oil Co., et al. v. Stewart L. Vaal, Civil No, 1521-68. Judg- 
- ment for plaintiff; July 29, 1968, modified, July 31, 1968; aff’d., 409 F. 2d 
1115 (1969) ; dismissed as moot, June 4, 1969 ; no petition. 


Union Oil Co. of California, Ramon P. Colvert, 65 ID. 945 (1958) 


Union Oil Co. of California v. Stewart L. Udall, Civil No, 3042-58. Judgment 
for defendant, May 2, 1960 Lopmton):3 aff'd., 289 F.2d 790 (1961) ; no petition. 


Union Out ue of ial eé al., T1 I.D. 169 (1964), 72 LD. 313 
(1965) | 


Penelope Chase Brown, et al. v. Stewart L. Udall, Civil No. 9202, D. 
Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966) ; aff’d., 406 F. 2d 759 
(10th Cir. 1969) ; cert. granted, 396 U.S. 817 (1969) ; rev’d. & remanded, 400 
U.S. 48 (1970) ; remanded to Dist. Ct., Mar. 12, 1971; judgment for plaintiff, 

_ 870 BF. Supp. 108 (1978) : vacated & remanded, Sept. 22, 1975; petition for 

rehearing en banc denied; cert. denied, June 21, 1976; remanded to the Dept. 
for further proceedings, Jan. 17, 1977. | 


-_ Equity Oil Co. v. Stewart £. Udall, Civil No. 9462, D, Colo. (Order to Close 
‘Files and Stay Proceedings, Mar. 25, 1967. 


_ Gabbs Exploration Co. vy. Stewart L. Udall, Civil No. 9464, D. Colo. Order to 
Close Files and Stay Proceedings, Mar, 25, 1967. 


Harlan H. Hugg, et atl. v. Stewart L. Udall, Civil No. 9252, D. Colo. Order 
to Close Files and Stay Proceedings, Mar. 25, 1967, 


Barnette T. Napier, et al. v. Secretary of the Interior, Civil No. 8691, 

D. Colo. Judgment for plaintiff, 261 F. Supp: 954 (1966) ; aff’d., 406 F. 2d 
759 (10th Cir. 1969) ; cert. granted, 396 U.S. 817 (19689) ; rev’d. & remanded, 
400 U.S. 48 (1970) ; remanded to Dist. Ct., Mar. 12, 1971; judgment for plain- 

_ «tiff, 370 ¥F. Supp. 108 (1973) ; vacated & remanded, Sept. 22, 1975; petition for 
rehearing en banc denied; cert. denied, June 21, 1976; remanded to the Dept. 
for further proceedings, J: an. 17, 1977, 


John W. Savage v. Stewart L. Udall, Civil 9458, D. Colo, Order ig Close 
Files and Stay Proceedings, Mar. 25, 1967. 


_. Ihe Oit Shale Corp., et al: v.. Secretary of the Interior, Civil No. 8680, 

Dz. Colo, J udgment for plaintiff, 261 F. Supp. 954 (1966) ; aff’d., 406 F. 2d 759 
(10th Cir. 1969) ; cert. granted, 396 U.S. 817 (1969) ; rewd. & remanded, 400 
U.S. 48 (1970) ; remanded to Dist. Ct., Mar. 12, 1971; judgment for plaintiff, 
370 F. Supp. 108 (1973) ; vacated & remanded, Sept. 22, 1975; petition for re- 
hearing en bane denied; cert. denied, June 21, 1976 ; remanded to the Dept. 
for further proceedings, Jan. 17, 1977. 


“The Oit Shale Corp., et al. v. Stewart L. Udall, Civil No. 9465, D. Colo. 
' Order to Close Files & Stay Proceedings, Mar. 25, 1967. . | 


Joseph B. ‘Umpleby, et al., v. Stewart L. Udall, Civil No. 8685, ‘D. Colo, 
Judgment for plaintiff, 261. F. Supp. 954 (1966);.aff’d., 406 F. 2d 759 _ 
(loth Cir, 1969) ; cert. granted, 396 U.S. 817 (1969) ; ; ‘rev'd, & remanded, 
* 400 U.S. 48: oe : peanded: to Dist. Ct, ‘Mar. BB 1971; _ Judgment for 
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plaintiff, 870 F. Supp. 108 (1973); vacated & remanded, Sept. 22, 1975; 
petition for rehearing. en bene. denied; cert. denied, June 21, 1976 ; Te-. 
manded to the Dept. for further proceedings, Jan. 17, 1977. 


Union Oil Co. of California, a Corp. v. Stewart L. Udall, Civil No, 9461, 
D. Colo. Order to Close Files & Stay Proceedings, Mar. 25, 1967. 


Union Oil Oo. of California, T1I1.D. 287 (1964) 


‘Union Ott Co. of California v. Stewart LI. Udall, Civil No. 2595-64. 
Judgment for defendant, Dec. 27, 1965; no appeal. | 


Umon Pacific R.L., 72 1.D. 76 (1965) - 


The State of Wyoming & Gulf Oil Corp. v. Stewart L. Taal, etc., Civil 
No. 4913, D. Wyo. Dismissed with prejudice, 255 F. Supp. 481 (1966) ; 
aff’d., 379 B20. 635 (10th Cir. 1967) ; cert. denied, 389 U.S. 985 (1967). 


United Mine Workers oF ane Vv. Lnland Steel Co., 83 LD. 87 
— (1976) 


United Mine Workers of America v. Thomas 8S. Kleppe, No. 76-1877, 
United States Ct. of Appeals, 7th Cir. Board’s decision aff’d., 561 F. 2d 
1258 (7th Cir. 1977). 


United Mine Workers of America, Local Union No. 1993 v. Con- 
solidation Coal Co., 84 LD, 254 (1977) 


Local Union No. 1993, United Mine Workers of America v. Cecil D. 
_ Andrus, No. 77-1582, United States Ct. of Appeals, D.G. Cir. Suit pending. 


U.S. v. Alonzo A. Adams, et a, 64 I.D, 221 oe A-27364 tae 
1, 1957) 


Alonzo A. Adams, et al., v. Paul B. Witmer, et al., Civil No. 1222-57-Y, 
8.D. Cal. Complaint dismissed, Nov. 27, 1957 (pinion) rev'd, & re- 
manded, 271 F. 2d 29 (9th Cir. 1958); on rehearing, appeal dismissed as 

to Witmer; petiien for rehearing by Berriman denied, 271 F. 2d 387 (9th 
Cir. 1959). 7 


U.S. vy. Alonzo Adams, Civil No. 187-60-WM, 8.D. Gal. aden for 
plaintiff, Jan. 29, 1962 ee judgment modified, 318 B. 2d 861 (9th Cir. 
19638) ; no petition. . 


US. V: E. A. & Esther haves 76LD. 299 (1969) 


Esther Barrows, as an individual & as Buecutria of the Last Will of 
-H. A. Barrows, Deceased v. Walter. J. Hickel, Civil No. 70-215-CO, C.D. 
‘Cal. Judgment for defendant, Apr. 20, 1970; aff’d., 447 F.2d 80 (9th Cir. 
1971). 


U.S.y.J.L. Block, 80 LD. 571 (1973) 


J. I. Block v. Rogers Morton, Secretary of the Interior, Civil No. LV-74-9, 
| BRT, D. Nev. Judgment for defendant, June 6, 1975; rev'd. & remanded with 
; instructions to remand to the Secretary of the Interior, Mar. 22, rete no 

‘petition. 
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US. v. Lloyd W. Booth, 76 ID. 73: (1969) 


Lloyd W. Booth v. Walter J. Hichket, Civil No. 42-69, D. Alas. Judgement 
for defendant, June 30, 1970; no appeal 


US. v. Alice A. & Carrie H. Boyle, 76 ID. 61, 318 (1969), Reconsid- 
eration denied, Jan. 22, 1970. 

Alice A. & Carrie H. Boyle v. Rogers C. B. Morton, Secretary of the In- 
terior, Civil No. Civ-71491 Phx WEC, D. Ariz.. Judgment for plaintiff, 
May 4, 1972; rev’d. & remanded, 519 F, 2d 551 (9th Cir. 1975) ; cert, dened, 
423 U.S. 10383 (1975). 


US. v. R. W. Brubaker, et at., A-30636 aly 4. 1968) 9 IBLA 281, 
80 1.D. 261 (1973) | 
ik. W. Brubaker, a/k/a Ronald W. Brubaker, B. A. Brubaker, a/k/a 
Barbara A. Brubaker, & William J. Mann, a/k/a W. J. Mann. v. Rogers C. B. 
Morton, Secretary of the Interior, Civil No. 73-1228 EC, C.D. Cal. ree 
with prejudice, Aug. 18, 1978; aff’d., 500 F. 2d 200 (9th Cir. 1974) ; 
petition. 


UWS. ve enrietta & Andrew Julius » Banos, 5 TBLA 102; 7 9 ID. 
43 (1972) | 


Henrietta & Andrew Saline Bunkowshi v. L. Poul aegis District 
Manager, Bureau of Land Management, Thomas S. Kleppe, Secretary of the 
Interior, et al, Civil No. R-76-182-BRT, D. Nev. Suit pence: 


US. v. Fora lM. Converse, 72.L.D.141 (1965) 


Ford M. Converse v. Stewart Udall, Civil No. 65-581, D. Ore. Judgment 
for defendant, 262 F. Supp. 583 (1966) ; aff’d., 399 F, 2d 616 a Cir. ey) ; 
cert. denied, 393 U.S. 1025 (1969). | 


U.S. v. Alvis F. Denison, et al., 71 ID, 144 (1964), 76 LD. 233 (1969) 


- Marie W. Denison, individually & as Hxecutrie of the Estate.of Alvis F. 
- Denison, Deceased v. Stewart L. Udall, Civil No. 963 D. Ariz. Remanded, 
248 FP. Supp. 942 (1965). . 

Leo #, Shoup v. Stewart L. Udall, Civil No. 5822-Phx,, D. Ariz. Oe: 
ment for defendant, Jan, 31, 1972. . . 


Reid Smith v. Stewart L. Udall, ete., Civil No. 1053, D. Ariz. Judgment 
for defendant, Jan. 31, 1972; a’ifd.,. Feb. 1, 19743 cert. denied, Oct. 15, 1974, 


OS. v. Everett Foster, et al. ,65 LD. 1 (1958) 


Everett. Foster, et al. v. Fred A. Seaton, Civil No. 344-58. Judgment for 
defendants, Dec, oy, 1958 (opinion) ; aff’d., 271 F. 2d 836 (1959) ; no petition. 


U8. v. Golden Grigg, et al., 82 I.D. 123 (1975) 


Golden T. Grigg, LeFawn Grigg, Fred Baines, Otis H. Wiliams, Kathryn 

7 Williams, Lovell Taylor, Witliam A. Anderson, Saragene Smith, Thomas M. 
Anderson, Bonnie Anderson, Charles L. Taylor, Darlene Baines, Luann & | 

| Paul #. Hogg v. U.S., Rogers @. B. Morton, Secretary of the Interior, Civil 


| ‘No, 1-75-15, D. Idaho, Suit pending. 
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U.S. v; Henaut Mining Con 731. i 184 (1966) 


° Henault Mining Co. Va Harold. Tysk, et al. Civil, No. 634, D. Mont. Judg- 

_ ment for plaintiff, 271 F. Supp. 474 (1967).; rev'd. & remanded for further | 

- proceedings, 419 F. 24-766 (9th Cir. 1969) ; cert. denied, 398 us S. 950 Aeelbe ; 
judgment for defendant, Oct. 6, 1970. 


UY. 8. v. Charles HH, Henwikson, et atl., 70 LD. a9 (1968) 


‘Charles H. Henrikson, et al. Y. Stewart L. Udall, et al., Civil No. 41749, 
ND. Gal. Judgment. for defendant, 229 F. Supp. 510 (1964) ; ; aff'd., 350 
F. 2d 940 (9th Cir. 1965) ; cert. denied, 384 U. S. 940 (1966). | ? 


U.S. v. Humboldt Placer Mining Co. & Del De Rosier, 79 LD. 709 
(1972) | 
H umbolat Placer : Mining Co. & Det De Rosier v. “Secretary of the a 


Civil No. S-2755, B.D. Cal. Dismissed with prejudice, June 12, 1974; affd., 
049 FB. 2d 622 (9th Cir. 1977) ; petition for cert. filed J une 25, 1977. 


OS. v, Ideal Cement Co., 5 IBLA 235, 79 ID, 117 (1972) 


Ideal Basic Industries, Inc., formerly known as Ideal Cement Co. v. Rogers 
C. B. Morton, Civil No. J~12-72, D. Alas. Judgment for defendant, Feb. 25, 
1974; motion to. vacate Sudement denied, May 6, 1974; “afta, p42 FW. 24.1864 
(9th Cir, 1976). 


OS. ve £ ndependent Quick Silver Co., 12 LD. oO (1965) | 


_ Independent Quick Silver Co., an Oregon Corn. v. Stewart QL. Udall, Civil 
No. 65-590, D. Ore. J udgment for defendant, 262 F. Supp. 583 (1966) ; appeal 


dismissed. 


US. vy. Richard Dean Lance, 18 I.D, 218 1968) 


Richard Dean Lance v. Stewart L. Udall, et al, Civil No. 1864, ‘D. Nev. 
Judgment for defendant, Jan. 23, 1968; no appeal. 


U.S. vy. William A.M cCall, Sr., The Dredge Corp., Estate of Olaf H. 
Nelson, Deceased, Small Tract Applicants Assoe., I niervenor, 78 
TD, 71 (1971) 

| Wiltiom A, McCall, Br The Dredge Corn. & Olaf H. Nelson vy. John FPF. 


Boyles, et al., Civil No. T4608. ee D. Nev. Judgment for defendant, 
June &, 1976. 


U.S, v. . Willian A. Mu Call, Sr., Estate of Ola} Henry Nelson, F De- 7 
ceased, 7 IBLA 21; 79 LD. 457 (1972) | 


William A. McCail, Sr. & the listate of Olaf Henry Nelson, Decciaie Ve 

: Joan 8. Boyles, District Manager, Bureau of Land Management, TRhOMES 

- § Eleppe, Secretary of Interior, et al., Civil No. LV-76-155 RDF, D. Nev. 
J udgment for defendant, Nov. 4; 1977: appeal filed. | 
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ee v. Kenneth McClarty, 71 LD. 381 (1964), 76 ID. 193. (1969). 


Seuneth McOtarty vy. Stewart Ti Udall, et al., Civil No. 2116, E.D: Wash. 
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California and Oregon Land Co, (21 
L.D. 344); overruled, 26 L.D. 453 
(1888). 

California, State of (14 L.D. 2538) ; va- 
cated, 23 L.D. 230 (1898). 

California, State of (15 L.D. 10); 
overruled, 28 LL.D. 428, 31 L.D. 335 
(1902). 

California, State of (19 L.D. 585) ; va- 
cated, 28 L.D. 57 (1899). 

California, State of (22 L.D. 428); 
overruled, 32 L.D. 34 (1803). 

California, State of (32 L.D. 346); 


vacated, 50 L.D. 628 (1924) (See 37]. 


L.D. 499 and 46 L.D. 396). 
California, State of (44 L.D. 118); 
overruled, 48 L.D. 97, 98 (1921). 
California, State of (44 L.D. 468); 
overruled, 48 L.D. 97, 98 (1921). 


California, State of v. Moccettini (19]. 
Z.D. 359); overruled, 31 L.D. 335). 


(1902). 
California, State of v. Pierce (9 C.L.O. 
118) ; modified, 2 L.D. 854. — 
California, State of v. Smith (5 L.D. 
543) ; overruled, 18 L.D. 343 (1894). 
Call v. Swain (3 L.D. 46); overruled, 
. 18 L.D. 878 (1894). 
Cameron Lode (183 L.D. 369) ; > Over- 
' ruled so far as in conflict, 25 L.D. 
518 (1897). 


Camplan v. Northern Pacifie RR. Co. | 


(28 L.D. 118); overruled so far as 
‘in conflict, 29 L.D. 550 (1900). 

Case v. Church (17 L.D. 578); over- 

. Tuled, 26 L.D. 453 (1898). 

Case v. Kupferschmidt (30. L.D. 9); 
overruled so far as in conflict, 47 
L.D. 406 (1920). 


Castello v. Bonnie (20 L.D. 811);} 


overruled, 22 L.D. 174 (1896). 


Cate v. Northern Pacifie Ry. Co. (41 | 


L.D. 316); overruled so far as. in 
conflict, 43 L.D. 60 (1914). 
Cawood v. Dumas (22 L.D. 585) : 
_eated, 25 LL.D. 526 (1897). 
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Centerville Mining and Milling Co. (89 
~L.D. 80); no longer contnonins) 48 
~L.D. 17 (1921). 

Central Pacific R.R. Co. (29 ie D. 589); 
modified, 48 L.D. 58 (1921). 

Central Pacific R.R. Co. v. Orr. (2 L.D. 
525) ; overruled, 11 L.D. 445 (1890). 

Chapman v. Willamette Valley and 
Cascade Mountain Wagon Road Co. 
(13 L.D. 61); overruled, 20 L.D. 259 
(1895). | 

Chappell v. Clark (27 L.D. 334) ; modi- 
fied, 27 L.D. 532 (1898). 

Chicago Placer Mining Claim (84 L.D. 
9); overruled, 42 L.D. 453 (1918). 
Childress v. Smith (15 L.D. 89) ; over- 
ruled, 28 L.D. 453 (1898). | 
Christofferson, Peter (3 L.D. 3829); 

modified, 6 L.D. 284, 624. 

Claflin v. Thompson (28 L.D. 279); 

overruled, 29 L.D..698 (1800). 


Claney v. Ragland (38 L.D. 550) (See 


43 L.D. 485). 

Clark, Yulu 8. (A-22852) Feb. 20, 1941, 
unreported; overruled so far as in 
conflict, 59 I.D. 258, 260 (1946). | 

Clarke, C. W. (32 L.D. 233) ; overruled 
so far as in conflict, 51 L.D. 51 
(1925). 


Cline v. Urban (29 L. D. 96) : over- 


ruled, 46 I.D. 492 (1918). 


Clipper Mining Co. (22. LD. 527) ; no 


longer followed in part, 67. 1.D. 417 
(1960). 


Clipper Mining Co. v. Bili Mining and 


Land Co. et al. (33 L.D. 660) ; no 
longer followed in part, 67 I.D. 417 
(1960). | 

Cochran v. Dwyer (9 Td: 478) (See 
39 L.D. 162, 225 (1910)). 


Coffin, Edgar A. (83 L.D. 245); over- 


ruled so far as in conflict, 52 LL.D. 
153 (1927). 


Coffin, Mary E. (384 L.D. 564): over- 


ruled so far as in conflict, 51 L.D. 51 
(1925). 

Colorado, State of (7 L.D. 490) ; over- 
ruled, 9 L.D. 408 (1889). 


‘Computation of Royalty Under ‘See. 


15, 51 L.D. 283 (1925), overruled, 
Solicitor’s Opinion—Response to 
Feb. 17, 1976, Request from the 


LXYVI 
General Accounting Office: Interpre- 
tation of Mineral Leasing Act of 1920, 

‘and Outer Continental Shelf Lands 
Act Royalty Clause, M-36888 (Oct. 4, 

_ 1976), 84 LD, 54 (1977): 

Condict, W. C. (A—23366) June 24, 1942. 
unreported; overruled so far as in 

_ conflict, 59 I.D. 258-260 (1946). 

Cook, Thomas C.. (10 L.D. 324) (See 

89 L.D. 162, 225 (1910)). | 

Cooke v. Villa (17 L.D. 210); vacated, 
19 L.D. 442 (1894). 

Cooper, John W. (15 L.D. 285) ; over- 
ruled, 25 L.D. 118 (1897). 

Copper Bullion and Morning 


- distinguished insofar as it applies to 
ex parte cases, 39 L.D. 574 (1911). 
Copper Glance Lode (29 L.D. 542) ; 
modified so far ag in conflict, 55 LD. 


>» 848 (1935). 
Corlis v. Northern Pacific R.R. Co. (238 
. LD. 265); vacated, 26 L.D. 652) 
. (1898). 


“Cornell ». Chilton (1 LD. 158) ; over-| 


ruled, 6 L.D. 488 (1888). 


Cowles v. Huff (24 L.D. 81); j modiied, 'Dyche v. Belécle (24 L.D. 494) ; modi- 


28 LD. 515 (1899). 
Cox, Allen H. (30 L.D. 90, 468) ; 5 Va- 
cated, 31: L.D. 114 (1901). 


Crowston v. Seal (5 L.D. 218) ; over- 


| ‘astern Associated Coal Corp., 3 IBMA 
Culligan .v. State of Minnesota (34| 


' ruled, 18 L.D. 586 (1894). 


LD. 22); modified, 34 ‘LD. 151 | 
(1905). 4 act, th 
Cunningham, John (82 LD. 207 df 


— modified ; 32 L.D. 456 (1904). 


Dailey Clay Products Oo. (48 L.D, 429, | 


481); ; overruled so far as in conflict, } 
Hastern Associated Coal ae: 5 IBMA 


Dakota Central R.R. Co. ¥. Downey (8| 185, 82 LD. 506, 1975-76 OSHD par. 


‘modified, 20 L.D. 181} 


50 L.D. 656 (1924). 


E.D. 115); 
(1895). 


Davis, E. W., A-20889 (Mar. 25, 1964), | , 
‘Haston, Francis E. (27 L.D. 600) ; over- 


uo longer followed in part ; 80 LD. 
698 (1973). 
Davis, Heirs of (40 L.D. 573); over- 
_ ruled, 46 L.D. 110 (1917). | 
DeLong v. Clarke (41 L.D. 278) ; modi- 
fied so far as in conflict, 45 L.D. 54 
(1916). 


| Dysart, Francis J. 





TABLES OF OVERRULED AND MODIFIED CASES 


Dempsey, Charles H. (42 L.D. 215) + 


_ modified, 48 L.D. 800 (1914). 


Dennison and Willits (11 C.L.0. 261) ; 


overruled so far as in conflict, 26: 
L.D. 122 (1898). 

Deseret Irrigation Co. v. Sevier River 
Land and Water Co. (40 L.D. 4638) ; 
overruled, 51 L.D. 27 (1925). 


Devoe, Lizzie A. (5 L.D. 4); modified, 


5 L.D. 429 (1887). 

Dierks, Herbert (36 L.D. 367); over- 
tuled by the unreported case of 
Thomas J. Guigham, Mar. 11, 1909. 


_ {Dixon v. Dry Gulch Irrigation Co. (45 
Star |: 


Lode Mining Claims (35 L.D. 27) ;|- 


L.D. 4); aT 
(1925). 

Douglas and Other Lodes (384 LD. 
556) ; modified, 43 L.D. 128 (1914). 

Dowman v. Moss (19 L.D. 526) ; over-- 
ruled, 25 L.D. 82 (1897). 

Dudymott v. Kansas Pacific R.R. Co. 
(5 C.L.O. 69) ; overruled so far as in 
conflict, 1 L.D. 345. | . 

Dunphy, Elijah M. (8 L.D. 102); over- 
ruled so far ag in conflict, 36 L.D. 
561 (1908). 


overruled, 51 L.D.. 


fied, 43 L.D. 56 (1914). 
(28 LD. 
- modified, 25 L.D. 188 (1897). 


282) . 


331, 81 ID. 567, 1974-75 OSHD par. 
18,706 (1974) ; overruled in part by 
Alabama By-Products Corp. (On 
Recon.), 7 IBMA 85, 88 I.D. 574 
(1976) ; overruled in part by Zeigler 
Coal Co., 7 IBMA 280, 84 ED. iat 
(1977). 


20,041 (1975); set aside in part on 
_ reconsideration, 7 IBMA 14, 88 LD. 
425 (1976). 


ruled, 30 L.D. 355 (1900). . 

Kast Tintic Consolidated Mining Co. 

(on Rehearing) (41 L.D. 255); va- 
cated, 43 L.D. 89 (1914). - 

Elliot v. Ryan (7 L.D. 322); overruled, 
8 L.D. 10 (1889) (See 9 L.D, 360). 


TABLES OF OVERRULED 


AND MODIFIED CASES LXVII 


"Hl Paso Brick Co. (37 L.D. 155); over-| Florida Mesa Ditch Co. (14 L,.D. 265) ; 


ruled so far as in conflict, 40 L.D. 
199 (1911). 

Elson, William C. (6 L.D. 
ruled, 87-L.D. 330. 


‘Eklutna, Appeal of, 1 ANCAB 190, 88] Florida, State: of (17 L.D. 


LD. 619 (1976), modified, Valid Ex- 


797) ; over- | 


overruled, 27 L.D. 421 (1898). 
Florida Railway and Navigation Co. ». 
Miller (3 L.D. 324) ; modified, 6 L.D. 
716; overruled, 9 L.D. 237 (1889). 
| 355); Te- 
versed, 19 L.D. 76 (1894). 


isting Rights under the Alaska Native | Florida, State of (47 L.D, 92, 93) ; OVer- | 


Claims Settlement Act, Sec. Order No. 
3616, 85 1.D. 1 (1978) 


ruled so far as in conflict, 51 L.D. 291 
(1925). | = 


Emblen v. Weed (16 L.D. 28) ; : modified, Porgeot, Margaret (7 L.D. 280); over- 


17 L.D. 220 (1893). 


ruled, 10 L.D. 629 (1890). 


get) v. Trick (8 L.D- 110) ; Apeenuled: Fort Boise Hay Reservation (6 L.D. 


@ L.D. 360. 
Erhardi, ¥ 
ruled, 38 L.D. 406 (1910). 


16) ; overruled, 27 L.D. 505 (1898). 


Winsaus. (36 L.D.. 154) ; over- Franco Western Oil Co., 65 ID. 316, 


modified, 65 I.D. 427 (1958). 


Esping v. Johnson (37 L.D. 709) ; -over- | Freeman Coal Mining Co., 8 IMBA 484, 


ruled, 41 LL.D. 289 (1912). 


Ewing v. Rickard (1 L.D. 146); over-| 


ruled, 6 L.D. 483 (1888). 


81 L.D. 723, 1974-19 75 OSHD par. 
19,177 (1974); overruled in- part, 

Zeigler Coal Co., 7 [BMA 280, 84 LD. 
127 (1977).° 


Faiconer v. Price (19 L.D; 167) ; over-; Freeman, Flossie (40 L.D. 108) : > over- 


ruled, 24 L.D. 264 (1897). 
Fargo N 


Farrill, John W. (138 L.D. 
"- yruled so far as’ in conflict, 52 L.D.; 
472, 493 (1928). 


‘Febes; James H. (37 L.D. 210); over-| 


ruled, 43 L.D. 188 (1914). 


Federal Shale Oil Co. (53 LD. 218) ;. | : 
| Fults, Bill, 61 LD. 437 (1954). 5 ‘over- 


overruled :so:far as in conflict,.55 I.D. 
287, 290: (1935). | 

Ferrell v. Hoge (18 L.D. 81); over ruled, 
25 L.D. 351 (1897). a 

Fette v. Christiansen (29 L.D: 


overruled, 84 L.D. 167 (1905). 


‘Field, William (©. (1 L.D. 68); over- | 


ruled so far as in conflict, pei: 472, Gariss v. Borin (21 L:D. 542) (See 39 


473 (1928). 


Filtrol Co, v. Brittan and Echart (5% Garrett, Joshua (7. C.L.0. 
~: LD. 649).; disting Ulshed, 53, ID. 605 


(1936). 
alae. Mary (10 L:D. 606) : : "modified, ‘1B 
L.D, 511 (1891). 
‘Fisher v. Heirs of Rule (42 L.D. 62, 64), 
vacated, 43 L.D. 217 (1914). | 
‘Fiteh +. Sioux City and Pacific R.R. Co. 
.(216.L, and. R. 184) ;, ouoenee 17 
L.D. 48 (1898). 
‘Fleming v. Bowe (13 L.D. 78) : ; over- 
ruled, 23 L.D. 175 (1896). 


(0 No. 2 Lode Claims (37 L.D. 404) + 
modified, 43 L.D. 128; overruled so} 
far as in conflict, 55 I.D. 348 (1985). 
718) ; over-|. 


-Glassford,. A. W., 56: L.D. 





ruled, 41 L.D. 63 (1912). 
] Freeman v, Summers, 52 L.D. 201 
(1927), is overruled; United States 
v. Winegar, Frank W. ze al., 18- IBLA 
112, 81 I.D. 870 (1974). 
Freemai v: Texas and Pacific Ry. Co. 
(2 LD. 550) ; overruled, 7 7 L.D. 13, 18 
(1888). 3 
Fry, Silas A. (45 LD. 20) 3: moditied, | 
51 L.D, 581 (1926). 


ruled, 69 LD. 181, (1962). 


, Galliher, Maria (8 GL.O.. 181) : ; over- 


710) 5 
= | Gallup v. Northern Pacific Ry.. Co. (un- 


ruled, 1 L.D. 57 (1880), 


published); overruled. so far as in © 
conflict, 47 L.D.:303, 304 (1920).. 


L.D, 162, 225). 
5D) $ over- | 
- ruled, 5 L.D, 158 (1886). 


Garvey v. Tuiska (41 L.D. 510) ; . modi- 


fied, 43 L.D. 229 (1914). 


‘| Gates. v. California and Oregon RR. 


Co.. (5 C.L.0. 150) ; overruled, 1 L.D. 
306, 342 (1882). 


|Gauger, Henry (10 LD. 221) ; over- 


ruled, 24 L.D. 81. (1887). 3. 2.8 
88 (1987) ; 
overruled to extent inconsistent, 70 
I.D. 159 (1963). 


LXviir 


TABLES OF OVERRULED AND MODIFIED CASES - 


| - Gleason 2, Pent (14 L.D. 875; 15 L.D.| Hardee v. United States (8 L.D. 391: 


286) ; vacated, 53 L.D. A447; averedied 
so far as in conflict, 59 ID. 416, 422 
- (1947). | 

Gohrman v. Ford (8 C.L.0. 6); over- 
ruled, 4 L.D. 580 (1886). 

Golden Chief “A” Placer Claim (35 
LL.D. 557); modified, 87 L.D. 250 
(1908). 

‘Goldstein v. Juneau Townsite (23 L.D. 

_ 417); vacated, 31 L.D. 88 (1901). 

Goodale v. Olney (12 L.D. 324); dis- 
tinguished, 55 I,D, 580 (19386). 

Gotebo Townsite v. Jones (35 L.D. 18) ; 
modified, 37 L.D. 560 (1909). 

Gowdy v. Connell (27 L.D. 56); va- 
eated, 28 L.D. 240 (1899). 

‘Gowdy v. Gilbert (19 L.D. 17); over- 

 puled, 26 L.D. 453 (1898). 

Gowdy v. Kismet Gold Mining Co. (22 
LL.D. 624); 
(1897). 
Grampian Lode (1 L.D. 544); over- 

ruled, 25 L.D. 495. (1897). 

Gregg v, State of Colorado (15 L.D. 
151) ; vacated, 30 L.D. 310 (1900). 
Grinnel v. Southern Pacifie R.R. Co. (22 

-L.D. 488); vacated, 28 L.D. 489 
(1896). 
Ground Hog Lode v. Parole and Morn- 
ing Star Lodes (8 L.D. 480) ; over- 
ruled, 34 L.D. 568 (See R.R. Rous- 
.. geau, 47 L.D. 590 (1920) ). 

Guidney, Alcide (8 C.L.O. 157) ; over- 
ruled, 40 L.D. 399 (1912). 

Gulf and Ship Island R.R. Co. (16 L.D. 
236) ; modified, 19 L.D. 534 (1894). 

Gustafson, Olof (45 L.D. 456); modi- 

. fied, 46 L.D. 442 (1918). 

Gwyn, James R. (A-26806) Dec. 17, 

1958, unreported; distinguished, 66 
L.D. 275 LARGO) 


ere L. N. 65 I.D. 405 (1958) ; over- 
- ruled, Beard Oil Co., 1 IBLA 42, 77 
T.D. 166 (1970). 
‘Halvorson, Halvor K. (39 L.D. 456) ; 
overruled, 41 L.D. 505 (1912). 
Hansbrough, Henry C. (5 L.D. 155) ; 
“overruled, 29 L.D. 59 (1899). 


Hardee, D.C. (7 L.D. 1) ; overruled so} 


_ far as in conflict, 29 L.D. 698 (1900).] 


modified, 24 L.D. 191) 


16 L.D. 499) ; overruled so far as in 
conflict, 29 L.D. 698 (1900). 

Hardin, James A. (10 L:D. 318); re- 
voked, 14 L.D. 288 (1892). 

Harris, James G. (28 L.D. 90); over- — 
ruled, 389 L.D. 93 (1910). . 

Harrison, W. R. (19 L.D. 299); over- 
ruled, 33 L.D. 589 (1905). 

Hart vw. Cox (42 L.D. 592); vacated, 
260 U.S. 427 (See 49 L.D. 418 (1923) ). 

Hastings and Dakota Ry. Co. v. Chris- 

. fenson (22 L.D. 257); overruled, 28 
L.D. 572 (1899). 

Hausman, Peter A. C. (37 L.D. 352) ; 
modified, 48 L.D. 629 (1922). 

Hayden v. Jamison (24 L.D. 403); va- 
cated, 26 L.D. 373 (1898). 

Haynes v. Smith (50 L.D. 208); over- 
ruled so far as in conflict, 54 I.D. 
150 (1933). 

Heilman v. Syverson (15 L.D. 184); 
overruled, 28 L.D. 119 (1896).. 

Heinzman »v. Letroadec’s Heirs (28 
L.D. 497) ; overruled, 38 L.D. 253 

~ (1909). 

Heirs of Davis (40 L.D. 573): ; over- 
ruled, 46 L.D. 110 (1917). 

Heirs of Mulnix, Philip (33 L.D. 331); 
overruled, 48 L.D. 5382 (1915). 

Heirs of Stevenson v. Cunningham (32 
L.D. 650) ; overruled so far as in eon- 
fiict, 41 L.D. 119 aac (See 43 L.D. 
196). 

Heirs of Talkington 0. Hempfiing (2 
L.D. 46); overruled, 14 L.D, 
(1892). 

Heirs of Vradenburg » Orr (25 L.D. 
323) ; overruled, 38 L.D. 258 (1909). 

Helmer, Inkerman (34 LD. 841); 
modified, 42 L.D. 472 (1918). 

Helphrey vw. Coil. (49 L.D. 624) 3 over- | 
ruled, Dennis v. Jean (A-20899), 
July 24, 1937, unreported. 

Henderson, John W. (40 L.D. 518); 
vacated, 43 L.D, 106 (1914) (See 
44 L.D, 112-and 49 L.D. 484). 

Hennig, Nellie J. (38 L.D. 443, 445) ; 
recalled and vacated, 89 L.D. 211 
Sasa 
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TABLES OF OVERRULED AND MOPED CASES 


Hensel, Chmer VY. (45 L.D. 557); dis- 

- tinguished, 66 I.D. 275 (1959). 

Herman v. Chase (87 L.D. 590) ; over- 
ruled, 48 L.D. 246 (1914). 

Herrick, Wallace H. (24 L.D. 
overruled, 25 L.D. 118 (1897). 

Hickey, M. A. (3 L.D. 83); - modified, 5 
L.D. 256. 

Hildreth, Henry (45 L.D. 464) ; va- 
cated, 46 L.D. 17 (1917). 

Hindman, Ada I. (42 L.D. 327) : >; Va- 
cated in part, 48 L.D. 191 (1914). 

Hoglund, Svan (42 L.D. 405) ; vacated, 
43 L.D. 588 (1914). 

Holbeck, Halvor F., A-30876 (Dec. 2, 


23) 3 


1965) ; overruled, 79 ID. 416 (1972). 
(16 L.D. 498);} 


Holden, Thomas A. 
overruled, 29 L.D. 166 (1899). 
Holland, G. W. (6 L.D. 20) ; overruled, 


6 L.D. 639; 12 L.D. 438, 436 (1891).| 3 


Holland, William C. (M-27696); de- 


cided Apr. 26, 1934; overruled in part, 


5d I.D, 215, 221 (1985). 


Hollensteiner, Walter (38 L.D. 319) ;. 


overruled, 47 L.D. 260 (1919). 
Holman v. Central Montana Mines Co. 


(34 L.D. 568); overruled so far as| 


in conflict, 47 L.D. 590 (1920). 

Hon v. Martinas (41 L.D. 119) ; modi- 
fied, 48. L.D. 196, 197 (1914). 

Hooper, Henry (6 L.D. 624) ; modified, 
9 L.D. 86, 284. (1899). 

Howard v. Northern Pacific R.R. Co. 


(23 L.D. 6); overruled, 28 L.D. _ 


(1899). 


Howard, Thomas (3 L.D. 409) (Bee. 20 


~L.D..162, 225 (1910) ). 


Howell, John -H. ..(24 -L.D. 35); over- 
ruled, 28 L.D. 204 (1899). 
Howell, L. C. (89 L.D. 92); in effect 


overruled (See 89 L.D. 411 (1910) ). 


Hoy, Assignee of Hesg (46 L.D. 421) ;}. 


overruled, 51 L.D. 287 (1925). 
Hughes v. Greathead (48 L.D. 497}; 


overruled, 49 L.D. 418 (1923) cses 


260 U.S. 427). 
Hull v. Ingle (24 L. D, #12); * overruled, 
30 L.D. 258 (1900). : 
-Huls, Clara (9 L.D. 401) ; modified, 21 
LD. 377 (1895). - : 


LXIX | 


Humble Oi & Refining Co. (64. I.D. | 
5); distinguished, 65 I. D. 316 
~ (1958). 


“Hunter, Charles H. (60 LD. 395) ; > dis- 


tinguished, 63 I.D. 65 (1956). 
Hurley, Bertha C. (TA-66 (Ir.)), 

Mar. 21, 1952, unreported; overruled, 

62 I.D. 12 (1955). 
Hyde, F. A. (27 L.D. 472); 
28 L.D. 284 (1899). 


vacated, 


Hyde, F. A. (40 L.D. 284) ; : overruled, 


43 L.D. 381 (1914). 
Hyde vo. Warren (14 L.D. 576, 151 L.D. 
415) (See 19 L.D. 64 (1894) ). 


Ingram, John D. (87 L.D. 


475) (See 
43 LD. 544 (1914) ). a 


Inman v. Northern Pacific R.R. Co. 


(24 L.D. 318) ; overruled, 28 L.D. 95 

(1899). 
Instructions (4 L.D. 297) ; modified, 24 
_=L.D. 45 (1897). a 
Instructions (32. L.D. 604); overruled 
go far as in conflict, 50 L.D. 628; 53 
ID. 3865; Lillian M. Peterson (A-— 
- 20411), Aug. 5, 1987, unreported ( See 
59 I.D. 282, 286). a 
Instructions (51 L.D. 51). scaled 


-. $0 far as conflict, 54 I.D. 86 (1982). 


Interstate Oil Corp. & Frank O. Chitten-. 
den (50 L.D. 262); overruled so far 
as in conflict, 538 I.D. 228 (1930). 

Iowa Railroad Land Co. (28 L.D. 79) ; 

(24 L.D. 125); vacated, 29 L.D. 79 
(1899). | : 


Jacks v. Belard (29 L.D. 369) : - vacated, 
30 L.D. 345 (1900). 

Johnson v. South Dakota (17 L.D. 
411) ; overruled so far as in conflict, 
41 L.D, 21, 22 (1912). a 

Jones, James A. (3 L.D. 118) 5 

ruled, 8 L.D. 448 (1889). 


' Over-~ 


| Jones v. Kennett (6 L.D. 688) 5 over- 


ruled, 14 L.D. 429 (1892). 


Kaekmann, Peter (1 L.D. 86) + OVer= 
ruled, 16 L..D.-4638, 464 (1893). : 

Kanawha Oil & Gas Co., Assignee (50 
L.D. 639) ; overruled so far as in con- 
flict, 54 I.D. 3871 (1984). in. 


dteating Gold Mining Co., 
aoe Co., Transferee, 52. L.D. 671 
(1929), overruled in part, Arizona. 
_-Publie Service Co., 5 IBLA 187, 79 I.D. 
6 (1972). 

Kemp, Frank A. (47 J L.D. 560); over- 

-yuled so far as in conflict, 60- I.D. 
417, 419 (1950). 


Kemper v.. St. Paul & Pacific R.R. Co. 


(2: C.L.L. 805) ; overruled, 18 L.D. 101: 
(1894). : 
Kilner, Harold E. (4-21845); 


in conflict, 59 ID. 258, 260 (1946). 


King v. Hastern Oregon Land Co. (23 


L.D. 579); modified, 80 L.D. 19 


(1900). 


Kinney, EB. C. (44 L.D. 580) ; : overruled: ; 


‘so far as in conflict, a I.D. 228: 


(1930). 
ene v. Peck (11 L.D. 202) (See 
89 L.D.-162, 225 (1910) ). 7 
Kiser v. Toasts (7 L.D. 25); overruled, 
23 L.D. 119 (1896). 


‘Knight, Albert B. .(30 LD. Zatys over- 


tTuled, 31 L.D. 64 (1901). 

‘Knight v. Heirs of Knight . (39 L.D. 
362, 491); 40 L.D. 461; overruled, 
48 LL.D. 242 (1914). 

“Kniskern v. Hastings & Dakota R.R. Co. 
(6 €.L.0, 50) ; overruled, 1 L.D. 362. 
~ (1883). 

Folheres Peter F. (37 L.D. 453).+ = over- 

. ruled, 43 L.D..181 (1914).. 

Krighaum, James. T (12 L.D. 617 ); ; 
overruled, 26 L.D. 448 (1898). 

Krushnic, Emil L. (52 L.D. 282, 295) ; 

vacated, 58 ID. 42, 45 (19830) (See 
280 U.S. 306). ; 


nee pices Claim (36 LD: 
36) ; overruled; 37 L:D. 715 (1909). 


‘La Follette, Harvey M. (26 L.D. 453) ; 


~ overruled so far as in conflict, 59 | 

- LD. 416, 422. (1947)... 

Lamb v. Ullery: (10. L.D. 528): over: 
ruled, 32 L.D. 331 (1903). 

-Largent;. Edward B. (13 -L.D. 397) : 

overruled so- far as in conflict, 42 L, D, 

one. 821..(1918).- 

eon. Suvert (40 LD, 69); ovarsiled: 

43 L.D. 242.(1914).- . 


Montana | 





Feb. 1 
_ 1939, unreported; overruled so far as. 


| Lemmons, .Lawson H. 


|Leonard, Sarah (1. L.D. 41); 


TABLES OF OVERRULED AND MODIFIED CASES 


Lasselle v. Missouri, Kansas &-Texas 
Ry. Co. (3 C.L.0. 10) ; overruled, 14 
L.D. 278 (1892). 

Las Vegas Grant (13 L.D. 646; 15 L.D. 
58) ; revoked, 27 L.D. 683 (1898). 
Laughlin, Allen (31 L.D. 256); over- 

ruled, 41 L.D. 861 (1912). . 

Laughlin v. Martin (18 L.D. 112); ; 
modified, 21 L.D. 40 (1895). 

Law v. State of Utah (29 L.D. 628) ; 
overruled, 47 L.D. 359 (1920). 

Layne & Bowler Export Corp., IBCA~ 
245 (Jan. 18,-1961), 68 I.D. 33, over- 
ruled in so far as it conflicts with 
Schweigert, Ine. v. United States, 

- Court of Claims, No. 26-66 (Dec. 15, 
1967), and Galland-Henning Manu- 
facturing Company, IBCA-534-12-65 
(Mar. 29, 1968). . 

(19: L.D. 87) 3. 

overruled, 26 L.D. 389 (1898). - | 

over- 
‘ruled, 16 L.D. 463, 464 (1893). 

| Liability of Indian Tribes for State 
Taxes Imposed on Royalty Received 
from Oil and Gas Leases, 58 I. D. 585 
(1948) ; superseded to extent it is in- 

~ consistent with ‘Solicitor’s ‘Opinion— 

‘Tax Status of the Production of Oil 
and Gas from Leases of the Ft. Peck 

Tribal Lands Under the 1938 Mineral 
Leasing Act, - macs & I D. a 

2° (1977). | 

Lindberg, Anna. 0, (3- LD. 95): “mod 
’ fied, 4 LD. 299 (1885), ms 

Linderman v. Wait (6 L.D. 689) ; over- 
ruled, 18 L.D. 459 (1891). 

Linhart v.. Santa Fe Pacific R.R. Co. 
(36 L.D. 41); overruled, 41 L.D. 284 
(See 43 L.D. 586 (1914) )._: 

| Tiss Merwin. B., Cumberland & Ale- 
gheny Gas Co., 67 I.D. 385 es is 
overruled, 80 I.D. 395 -(1973)..- 

Little Pet Lode (4 L.D. 17); avernuioa: 
25 L.D. 550 (1897). : 


nn Lode (6 L.D. 105) ; secreuica: $0 


‘far as in. conflict, 26 L.D. 123. (1898). 
Lockwood, Francis A, (20 LD. ee 
- Modified, 21 L.D..200,. (1895) .. 
Lonergan . v. Shockley - (33.°L.D. 288) ; 
* overruled so far as in.conflict,: 34 a D. 
314; 36 L.D. 199 (1907). - 


TABLES 


Louisiana, State of (8 LD. 126) ; modi- 
fied, 9 L:D. 157 (1889). 


‘Louisiana, State of (24 L.D. 281) ; sc 


cated, 26 L.D. 5 (1898). 


Louisiana, State of (47 L.D. 866) ; over-. 
' ruled so far as in conflict, 51 TD: 


291 (1925). 


Louisiana, State of (48 L.D. 201) ; over- 
ruled so-far as in conflict, ‘51 LD. 


291 (1925). 
Lucy B. Hussey Lode (Ob L. D. 93) ; over- 
ruled, 25 L.D. 495 (1897). 


Luse, Jeanette L. (61 ID. 108) ; ee 
guished by Richfield Oil Corp., 7 1 ILD. 


243 (1964). 


-(1906). 

Lyman, Mary QO. 
ruled so far as in. conflict, 48 LD. 
221 (1914)... 


Lynch, Patrick (7 L.D. 33) ; ee rea 


so far as in conflict, 18 L.D. 


713 
(1891). ; 


57 LD. 63 (1939). _ 
Madigan, Thomas (8 L.D. 188) ; over- 
ruled, 27 L.D. 448 (1898)... 
Maginnis, Charles P 
_ overruled, 35 L.D. 399 (1907). 


Maginnis, John 8. (32 LD, 14); modi-|1 


fied (42 L.D. 472 (1913) ). 


Maher, John M. (34.1.D. B42) ; : modi- 


’ fied; 42 L.D. 472 (1918). 
“Mahoney, Timothy 
overruled, 42 L.D. 318 (1913). 
Makela, Charles (46° LD. 508) ~ 

- tended, 49 L.D. 244 (1922). 


Makemson v. Snider’s Heirg (22 LD. 


511); overruled, 32 L.D. 650 (1904) 


*, (1954). 
pee John’ J. 
- fied, :48 LD. 153:(1921).. 
Maple ‘Frank: (37. I. D. 107 s : ‘overruled, 

3°L.D. 181 (1914). as 
eae ». Patrick -(41 L.D. 284) ; ‘over- 
ruled, 43 L.D. 536° (1914).° 


“eated; 26 L.D. 369 ee 


OF OVERRULED AND 


(24. L.D.: 493) - over- 


(31 LD. 222) ; , 


Me Gee, Edward D. 


(40 LL.D: 129) McGregor, Carl (37 L.D. 


(85 Lip. 200) : moat: a 





MODIFIED CASES ~LXAT 

Masten, H. C. (22 L.D. 337) ; overruled, 
25 L.D. 111 (1897). 

Mather v. Hackley’s Heirs (15 ‘LD... 
487); vacated, 19 L.D. 48 (1894). 

Maughan, George W. (1 L.D. 25); over- 
ruled, 7 L.D, 94. (1888). 

Maxwell and Sangre de Cristo Land 
Grants (46 L.D. 301); modified, 48 
L.D, 87, 88 (1921). 

McBride v. Secretary of the Interior (8 
C.L.0. 10) ; modified, 52 LD. 33 
(1927). 

McCalla. ». Acker (29 L.D. 203); >; Va- 
cated, 30 L.D. 277 (1900). 


7 | McCord, W. E. (23 L.D. 187) ; overruled 
Luton, James W. (34 L.D. 468); over-} , . 


ruled so far as in conflict, 35- L. D, 102] 


to extent: ‘of any possible inconsist- 

ency, 56 L.D. 73 (1937 ye 

McCornick, Williams §. (41 L.D, 661, 
666) ; vacated, 43 L.D. 429 (1914). 


| McCraney v. Heirs of Hayes (33 L.D. 


Bl) overrtiled SO far as in conflict, | 
41 L.D. 119 (1912) (See 43 L.D, 196). 


_:| McDonald, Roy (34L.D. as overruled, 
Lo 38t L.D, 285 (1908). 


Mabel eae 26 L.D. 675, distinguished ; : MeDouogh School Fund (11 LE; D: 878) ; ; 


overruled, 30 L.D. 616 (1901) (See 35 
L.D, 399). 

McFadden v. Mountain View } Mining & 
Milling Co, (26 L.D. 530) > vacated, 
2T L.D. 358 (1898). 

(17 L.D. 285) 5 : 
overruled, 29 L.D. 166 (1899). 

MeGraun, Owen. (5 L.D. 10); : “over- 

ruled, 24 L.D. 502 (1897). 7 

693) ; ; over- 

“ruled, 38 L.D. 148: (1909). | 


ex-: -|MecHarry »v. Stewart (9 L.D. 344); 


criticized and distinguished, 56 I.D. 
340 (1938). 


.|McKernan v. Bailey (16 L.D. 368) ; 
‘Malone Land .&. Water Co. (41 L.D.| 
138) ; overruled : in part, 43 LD. “110. 


overruled, 17 L.D. 494 (1893). | 
McKittrick Oil Co. 0. Southern Pa- 
cific R.R. Co, (37 Taps 248) ; over- 
ruled so ‘far as in conflict, AQ L.D. 
528 (See 42. L.D. 817 (1918)).° 
MeMicken, Herbert (10° L.D. 97); ran 
L.D. 96); distinguished, 58 LD. 251, 
260 (1942). : 


| McNamara. v. “State ‘of: Califorhia “ar 
‘Maison’ v. Cromwell (24 L.D. Pa8) : va-| 


L.D. 296) ; overruled, (22 LD. 666 
- (1896). 1 


LXAIT TABLES 


MecPeek ®. Sullivan (25 L.D. 281); 
overruled, 36 L.D. 26 (1907). 


‘Mead, Robert E., 62 I.D. 111 (1955) ; 


overruled, Jones-O’Brien, Inc., 1 Sec 
18, 85 ID. 89 (1978). 
Mee v. Hughart (23 L.D. 455); va- 


cated, 28 L.D. 209. In effect rein- 


stated, 44 L.D. 414, 487, 46 L.D. 434; 
48 LL.D. 195, 346, 348; 49 L.D. 659, 
660 (1923). 

Meeboer v. Heirs of Schut (85 L.D. 
335) ; overruled so far as in conflict, 
41 L.D. 119 (1912) (See 43 L.D. 196). 

Mercer v. Buford Townsite (85 L.D. 
119) ; overruled, 35 L.D. 649 (1907). 

Meyer v. Brown (15 L.D. 307) (See 39 

LL.D. 162, 225 (1910)). 

Meyer, Peter (6 L.D. 639) 
12 L.D. 436 (1891). 

Midland Oilfields Co. (50 LL.D. 620); 

overruled so far as in conflict, 54 
I.D. 371 (1934). 


: modified, 


‘Mikesell, Henry D., A-24112 (Mar. 11, 


1946); rehearing denied (June 20, 
1946), overruled to extent inconsist- 
ent, -70 I.D. 149 (1963). 

Miller, D., 60 I.D. 161; 

 ‘—part, 62 LD. 210. 

‘Miller, Duncan, A-29760 (Sept. 18, 
1963), overruled, 79 I.D. 416 (1972). 

Miller, Duncan, A-80742 (December 2, 
1966), overruled, 79 I.D. 416 (1972). 

Miller, Duncan, A-30722 ( April 14, 
1967), overruled, 79 LD. 416 (1972). 


Miller, Duncan, 6 IBLA 283 (1972); 


overruled to extent inconsistent, 


Jones-O’Brién, Inc., 1 Sec 13, 85 I.D. 


89 (1978). | 
Miller, Edwin J. (85 L.D. 411); 

ruled, 48 L.D. 181 (1914). 
Miller v. Sebastian (19 L.D. 288); 
is overruled, 26 LL.D. 448 (1898). . 


over- 


488) ; overruled, 40 L.D. 187. 


Milton v. Lamb (22 L.D. 339); over- 


ruled, 25 L.D. 550 (1897). 
Milwaukee, Lake Shore & Western Ry. 
- Co. (12 L.D.: Cs 29 L.D. 
— 112 (1899).. 


Miner v. Martott (2. L.D. 709) : modi- 


fied, 28 L.D. 224 (1899). 


Monitor Lode (18 L.D. 358): 


overruled in 


| Muller, 


by | |Mulnix, Philip, 
_ Milner & North Side R.R. Co. (36 L.D. 


OF OVERRULED AND MODIFIED CASES 


Minnesota & Ontario Bridge Company - 


(30 L.D. 77) ; no longer followed, 50 
L.D. 359 (1924). | 

Mitchell v. Brown (3 L.D. 65); over- 
ruled, 41 L.D. 396 a) (See 43. 
L.D. 520). 

over- 
ruled, 25 L.D. 495 (1897). 

Monster Lode (35 L.D. 493) ; overruled 
so far as in conflict, 55 I.D. 345 
(1985). 

Moore, Charles H. (16 LL.D. 204); 
overruled, 27 L.D. 481-2 (1898). 


Morgan wv. Craig (10 C.L.0. 234); | 


overruled, 5 £.D. 308 (1886). 

Morgan, Henry S§., 65 I.D. 369; over- 
ruled to extent inconsistent, 71 I.D. 
22 (1964). 

Morgan v. Rowland (837 L.D. 90): 
overruled, 87 L.D. 618 (1909). 

Moritz v. Hinz (36 L.D, 450) ; vacated, 
87 L.D. 382 -(1909).. , 

Morrison, Charles S. (36 LL.D. 126); 
modified, 386 L.D. 319 (1908). 

Morrow v. State of Oregon et al. 

(32 L.D. 54); modified, 33 L.D. 101 
(1904), | 

Moses, Zelmer R. (36 LD. 473); over- 
‘ruled, 44 L.D. 570, 

Mountain Chief Nos. 8 and 9 Lode 
“Claims (36 L.D. 100); overruled in 
part, 36 L.D. 551 (1908). 

Mountain Fuel Supply Company, A- 
— 81053 (Dec. 19, 1969), overruled, 79 
I.D. 416 (1972). : 

Mt. Whitney Military Reservation (40 
L.D. 315 (1911)) (See 48 L.D. 33). 

Muller, Hrnest (46 L.D. 243); over- 

ruled, 48. L.D. 163 (1921). 

Esberne K.° (39 L.D. 72); 

modified, 39 L.D. 360 (1910). _ 

Heirs of (33 IL.D. 
831); overruled, 43 L.D. 582 (1915). 

Munsey, Glenn, Warnest Scott and Ar- 
nold Scott v. Smitty Baker Coal 
Co., Ine., 1 IBMA 144, 162 (Aug. 8, 
1972), 79 I.D. 501, 509, distinguished, 
80 I.D. 251 (1973). | | 


Myll, Clifton O., 71 I.D. 458 (1964); 


as supplemented, 71 I.D. 486 (1964), 
vacated, 72 I.D. 536 (1965). 


TABLES OF OVERRULED AND MODIFIED CASES 


National Livestock Co. and Zack Cox, 
I.G.D. 55 (1938), is overruled, United 
States v. Maher, Charles, 5 IBLA 209, 
49 1.D.109 (1972). 

‘aughton, Harold J., 3 IBLA 237, 
I.D. 800 (1971); Schweite, Helena 
M., 14 IBLA 305 (Feb. 1, 1974) is 
distinguished by Kristeen J. Burke, 
Joe N. Melovedoff, Victor Melove- 
doff, 20 IBLA 162 (May 5, 1975). 

Nebraska, State of (18 L.D. 124); 
overruled, 28 L.D. 358 (1899). 

Nebraska, State of v. Dorrington (2 
C.L.L. 647); overruled, 26 L.D. 123 
(1898). 

‘Neilsen ». Central Pacific -R.R. Co. (26 
L.D: 252) 5. “modified, | 30 L.D. 216 

(1900). | 

_ Newbanks v. Thompson. (22 L.D. 490) ; 
overruled, 29 L.D. 108 (1899). 

Newlon, Robert C. (41 L.D. 421); 

overruled so far as in conflict, 43 
LD. 364 (1914). 

New Mexico, State of (46. L.D. 
_ overruled, 48 L.D. 97 (1921). 
New. Mexico, State of (49 L.D. 314); 

overruled, 54 I.D. 159 (1933). 


Newton, Walter. (22 L.D. 322); modi- ; 


fied, 25 L.D. 188 (1897). 

New York Lode & Mill Site (5 L.D. 
513); overruled, 27 L.D. 373 (1898). 

Nickel, John R. (9 L.D. 388); .over- 
ruled, 41 L.D. 129 (1912) (See 42 

LD. 318). 

Northern Pacific R.R. Co. (20 LL.D. 

191); modified, 22 L.D. 234; over- 

ruled so far as in conflict, 29 L.D. 

550 (1900). 

Northern Pacific RR. Co. (21 L.D. 

412, 28 L.D. 204; 25 LiD. 501; 

overruled, 58 LD. 242 (See 26 L.D. 

. 265; 383 L.D. 426; 44 E:D. 218 
~ (1915) ; 117 U.S. 435).° 

Northern Pacific R.R. Co. v. Bowman 
(7 L.D. 288) ; modified, ae L.D. 224 
(1894) . 

Northern Pacific RR. Co..v. Burns (6 
LD. 21); overruled, 20 L.D. 191 
* (1895). - 

Northern Pacific R.R. Co. v. Loomis 
(21 L.D. '395) ; overruled, 27 L.D. 
464 ead | 


78 |: 


ZIT) 3) 


O'Donnell, Thomas 
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Northern Pacific R.R. Co. v. Marshall 
(17 L.D. 545) ; overruled, 28 L.D. 174 
(1899). 

Northern Pacific R.R. Co. v. Miller (7 | 
L.D. 100); overruled so far as in 
conflict, 16 L.D. 229 (1893). 

Northern Pacific R.R. Co. v. Sherwood 
(28 L.D. 126) ; overruled so far as in 
conflict, 29 L.D. 550 (1900). 

Northern Pacific R.R. Co. v. Symons 
(22 L.D. 686) ; overruled, 28 L.D. 95 
(1899). | 

Northern Pacific R.R. Co. 9. Urquhart 
(8 L.D. 365) ; overruled, 28 L. D. 126 
(1899). | : 

Northern Pacific R.R. Co. v. Walters 
(18 L.D. 230) ; overruled so far as in 
conflict, 49 L.D. 391 (1922). 


Northern Pacific R.R. Co. v. Yantis (8 


L.D. 58); overraled, 12 LD. 127 
(1891). 
Northern Pacific Ry. Co. (48 LD. 


573) ; Overruled so far as in conflict, 
51 L.D. 196 (1925) _ (See 52 L.D. 58 
(1927) ). 

Nunez, Roman 'C. & Serapio (56 LD. 
363) ; overruled so far as in conflict, 
57 I.D, 2138. : 

Nyman wv. St. Paul, Minneapolis, & 
Manitoba Ry. Co. (5 L.D. 396); 
overruled, 6 L.D. 750 (1888). 


J. (28 L.D. 214); 
overruled, 35 L.D. 411 (1907). 


Oil and Gas Privilege and License Tax, 


Ft. Peck Reservation, Under Laws of 


' Montana, M-36318 (Oct. 18, 1955); 


is superseded to the extent. that it is 
inconsistent with, Solicitor’s Opin- 

- jon—Tax Status of the Production of 
Oil and Gas From Lease of the Ft. 
Peck Tribal Lands Under the 1938 
Mineral Leasing . Act, M-36896, B84. 
I.D. 905 (1977)... | 

Olson v. Traver et. al. (26 LD. 350, 

- 628) ; overruled so far as in conflict, 
29 L.D. 480; 30. L.D. -882 (1900). 

‘Opinion A.A.G. (85 L.D. 277) ; ‘vacated, 
- 86 L.D- 342 (1908). 

Opinion of Acting Solicitor, Snes 6, 
1941; overruled so far as inconsist- 
ent, 60 I.D. 333 (1949)... - 


LXXIV 


Opinion of Acting Solicitor, July 30, 
1942; overruled so far as in conflict, 
58 I.D. 331 (1843) (See eke 1. D. 346, 

850). 

. Opinion of Associate Solicitor, Oct. 99, 
1947 (M-84999) ; distinguished, 68 |: 
I.D, 488 (1961). 

Opinion of Associate Solicitor, 
36463, 64 I, D. 351 (1957) ; overruled, 
74 1D. 165, (1967). 

Opinion of Associate Solicitor, 

, 86512 (July 
extent “inconsistent, 
(1968). 


70 ID. 159 


| Spans of Chief. Couusel, J. uly 1 1, 49141 


~ (48 LD. 839) ; pecans 68 I:D. 372 
(1961).. : 


Opinion of Deputy Assistant. Sentnty y. 


- (Dec. 2, 1966); affirming Oct. 27, 


1966, is superseded to the extent that |: 
is inconsistent with Solicitor’s |: 
Opinion—Tax Status. of the Produc- |: 


. at. 


tion of Oil and Gas From Leases of |: 
the Ft. Peck Tribal Lands Under. the |: 
1938 Mineral. Leasing :Act, M-36896, 
_. 84 1.D. 905 (1977).: 


yore of Secretary, 


raed of ‘Solicitor, - 
(D-40462) ; ; overruled so far as in- 
consistent, 58 I.D. 85, 92, 96 ( 1942). 
Opinion: of - Solicitor, Feb. 7, 1919 |. 


(D-~44083)'; overruled, Nov. 4;- 1921} 


( M-6397 ) 


(See 58 I.D. 158, 160} 
(1942) ). -— 


Opinion of Solicitor, Aug. 8, 19383 (M-|}- 


27499) 3 ; overruled so far as in’ con- 
flict, 54 1.D. 402 (1934) .. 
Opinion of Solicitor, June 15, 1934 (54 
' LD. 517 (1984) ) ; overruled in part, 

_ Feb. 11, 1957 (M-36410). 


Opinion of Solicitor, Oct. 25, 1984, 55| 


I.D. 14, overruled so far ag incon- 
sistent, 77 I.D..49 (1970). | 


Opinion of Solicitor, M-28198 (Jan.-8,} 


1936), finding inter alia, that the In- 
- dian Title to Certain Lands within the 


Ft. Yuma Indian Reservation has | 


. been Extinguished, is -well founded | 


--and is affirmed, Solicitor’s Opinion, | 


M-26886, 84 1.D. 1 (1977). 


ME 


Me : 
29, 1958) ; overruled to]: 


75 LD: 147 | 
(1968) ; vacated, 76 I.D. 69 (1969).|. ent with,—Criminal J urisdiction: on 


Oct. 81,- ay 7 


‘TABLES: OF OVERRULED AND MODIFIED CASES - 


Opinion of. Solicitor, May: 8, 1940 (57 
T.D. 124) ; overruled in parts 58 I. D. 
- 562, 567 (1948). oe 

Opinion of Solicitor, Aug. 31,- 1948 

| _(M-83183), distinguished, 58 LD.. 
“796, 729 (1944). 

Opinion of Solicitor, May 2, 1944" (58 
I.D. 680) ; distinguished, 64 ‘ED. 141. 

Opinion of Solicitor, M-34826, 59 1.D. 
147. (1945 ); overruled in part, So- 
licitor’s Opinion, M-36887, 84 LD. 72 
(1977 ). 

Opinion . of. Solicitor, Oct. 29, 1947 
(M-34999) ; distinguished, 68 I. D. 
433. (1961). 

‘Opinion of Solicitor, Mar. 28, 4949 (M- 

> 35098) ; overruled in part, 64 I.D. 70 
— (1957)... vs 

‘Opinion of ‘the Solicitor, 60. I.D. 438 
(1950) ; will not .be followed to the 
extent that it conflicts with these 
views, 72 I:D. 92 (1965). . 

‘Opinion of ‘Solicitor, : M-36051 (Dec. 7, 

: 1950), modified; Solicitor’s Onion: 
 M-36863, 79 1.D. 518 (1972). | 

‘opinion of Solicitor, M-36241 (Sept. 22, 
1954), overruled ‘as far: as’ inconsist- 


Seminole Reservations in Fla., M- 
36907, 85 I. D. 483 (1978). . 
Opinion of Solicitor, Jan. 19, 1956 (M- 
36378) ; overruled to extent. incon- 
. sistent, 64 I.D. 57 (1957). 
Opinion ‘of Solicitor, June 4, 1957 (Me 
86443) 5. overruled in part, 65 I.D. 
316 (1958). | | 
Opinion of Solicitor, July 9, 1957 (M- 
- 36442); withdrawn and superseded, 
65 I.D. 386, 388 (1958). | 
Opinion of Solicitor, Oct. 30, 1957, 64 
LD. 398 (M-36429); no longer fol- 
~ lowed, 67 I.D. 366 (1960).- . 
Opinion of Solicitor, 64. ID. 351 
(1957) ; overruled, MOT: 74: LD. 
. 165 (1967)... 
Opinion of Solicitor, 64. LD. “485 
(1957) ; will not be followed to the 
-. extent .that. it: conflicts with these 
views, M-36456 (Supp.) (Feb. 18, 
1969), 76 LD. 14 (1969). _ 


TABLES 


Opinion of: Solicitor, 


(M-36512) ; overruled to extent in-|- 


consistent, 70 I.D. 159 (1963). 
Opinion of. Solicitor, Oct. 27, 1958 


' (M-36531) ; overruled, 69 I.D. 110 
— (1962). 

Opinion of Solicitor; July” 20, 1959 
(M-36531, Supp.); overruled, 69 
I.D. 110 (1962). . 

Opinion of Solicitor, 68 I.D. 483) 

' (1961); distinguished and ‘Umited, 


72 ID. 245 (1965). 
Opinion of Solicitor, M-36767 (Nov. 1, 
1967) (supplementing, M-36599), 
69 I.D. 195 (1962). , 
Opinion of Solicitor, M-367385 (Jan. 
31, 1968, is reversed and with- 
drawn, Relocation of Flathead Irri- 
gation Project’s Kerr Substation 
‘jand Switchyard, ' M-_86735 (Supp.), 
83 LD. 346 (1976). | 


Opinions of Solicitor, Sept. 15, 1914, and |. 
' Feb. 2, 1915; overruled, Sept. 9, 1919}. 
(D+3035, May Caramony). (See 58 ; 


ILD. 149, 154-156 (1942)). 
Oregon and California RR. Co. 


Puckett (39 LL.D. 169) ; modified, = | 


ILD. 264 (1981). 


Oregon: Central Mititary Wagon Road 


Co. v. Hart: (17 LL.D. 480); over- 

ruled, 18 L.D. 543: (1894). 
Owens v. State of California (22 L.D. 

369; overruled, 88 L.D. 253 (1909). 


Pace v. Carstarphen (50 I.D. 369) ; dis- 
Pike’s Peak Lode (10 L.D. 200).; over- 


tinguished, 61 ID. 459 (1954) ; 


Pacific Slope Lode (12 L.D. 686) ; 
overruled so far as in conflict, 25 |. | 
be Pike’s Peak Lads: (14 LD. AT): 


L.D. 518 (1897). 
Page, -Ralph, & IBLA 435 (Dec. a 
1972), explained; Sam Rosetti, 
- IBLA 288, 81 I.D. 251 (1974). 


Papina v. Alderson (1 B.L.P. 91);] 
‘Powell, D. C. 
260); | 
Prange, Christ C. & William C. Braaseh 


modified, 5 L.D. 256 (1886). 
Patterson, Charles E. (3 L.D. 
modified, 6 L.D. 264, 626. - 
Paul Jarvis, Inc., Appeal of (64 LD. 
— 285); ‘distinguished, 
(1957). 


- fied,. "31 L.D. 359. overruled, ON, ID. 
63 3 (1989). noes | 


OF OVERRULED 


64 LD. 388 : 
Premo, George (9 1.D. 70) ee 39 L.D. 
Paul Jones Lode (28 L.D. 120) tea 7 
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July 29, 1958] Paul v. Wiseman (21 L-D. 12); over- 


ruled, 27 L.D. 522 (1898). 
Pecos Irrigation and sa oe 
(15 L.D. 470); OveEEUE As 18 . 
' 168; 268 (1894). 
Pennock, Belle. L. ds L.D. 315) ; > Va- 
eated, 43 L.D. 66 (1914). _ | : 
Perry v. Central Pacific RR. Co. (39 - 
L.D. 5) ;.o0verruled so far as in con- 
flict, 47 L.D. 308, 304 (1920). | | 
Phebus, Clayton (48 L.D. 128); over- 
- guled so far’ ag in conflict, 50° L-D. 
281; overruled to extent inconsist- 
ent, 70 I.D. 159° (1963). | 
Phelps, W. L. (8 C..0. 189) ;. over- 
ruled, 2 L.D. 854 (1884). | 
Phillips, Alonzo (2 L.D. 321); over- 
ruled, 15 L.D. 424 (1892). 
Phillips v. Breazeale’s Heirs (19 L.D: 
573) ; overruled, 39 L.D. 93 (1910). 
Phillips, Cecil H., A-80851 (Nov. 16, 
1967), overruled. 79 I.D. 416 (1972). 
Phillips, Vance W., 14 IBLA_ 79 (Dee. 
11, 1973) is modified by. Vance W. 
- Phillips. land Aelisa A. Burnham, 19. 
IBLA 211 (Mar. 21, 1975). 
Pieper, Agnes C. (35 L.D. 459) 5 over- 
ruled, 48 L:D. 874 (1914). | 
Pierce, Lewis Ww. (18 L.D.. B28) ; . va~ 
eated, 53 I.D. 447; overruled so far 
as in eonflict, 59 TD. anes 422 
(1947). 24 
Pietkiewicz v. ‘Rianinend (29 LD. i95) : : 
overruled, 87 L.D. 145 (1908). °° - 


ruled in part, 20. L.D. 204,. 48 L.D. 
528 (1922). ; Ps. 
over- 


‘Tuled, 20 LD. 204, 48 LD. 523 
(1922). - 
Popple, oy ames (12 L.D. 488) ; -over- 


ruled, 13 L.D. 588 (1891). 
(6 L.D. 302) : : ne 
15. L:D. 477 (1892). es 


(48 LL.D. 488) ; overruled so far as in 
-eonflict, 60 I.D. 417, 419: (1950). 


162, 225 (1910). 
Prescott, Henrietta P. (46°L.D.. 486) z 
overruled, 51 LL.D. 287 (1925). 
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Pringle, Wesley (18 L.D. 519); over- 


ruled, 29 L.D. 599 (1900). 
Provensal, Victor H. 
_ overruled, 35 L.D. 399 (1907).. 

Prue, Widow of Emanuel (6 L.D. 436) ; i 

Ee te 38 L.D. 409 (1905).: 


ugh, F. M. (14 L.D. 274); in effect 


. eer 232 U.S. 452. 
_ Puyallup. Allotment (20. L.D. 157) ; 
modified, 29 L.D. 628 (1900).. 


Ramsey, George L., Heirs of Edwin C. 


Philbrick (A—16060), Aug. 6, 1931, un- 


reported ; recalled and vacated, 58 I.D. 
272, 275, 290 (1942), 

Rancho Alisal (1.L.D. 173); seared: 
5 L.D, 320 (1886). 


Ranger Fuel Corp., 9 IBMA 163 (July | 
17, 1978), 80 ID. 708; Set-aside by | 


“Memorandum | Opinion and Order 
Upon Reconsideration i in Ranger Fuel 
' Corp., 2 IBMA 186 (Sept. 5, 1973), 80 
al D. 604. 


Rankin, James D. (7°L.D. 414) ; over- . 


ruled, 35 L.D. 82 (1906). 


Rankin, John M. (20 L.D. 272) ; : 
versed, 21 L.D. 404 (1895). | . 
Rayburn, | Ethel Cowgill, A~28866 


(Sept. 6, 1962) is: modified by T..T. 
- Cowgill, 19 IBLA 274 (Apr. 7, 1975). 

Rebel Lode (12 LL.D. 6838); overruled, 
20 L.D. 204; 48 L.D. 5283 (1922). 


Reed. v. ‘Buffington (7 L.D. 154); over-|: 


- ruled, 8 L.D. 110 ee (See 9 L.D. 
360). 


| Regione - v. Rosseler (40 L.D. 98) ; va-| 


- cated, 40 L.D. 420 (1912). 

Reid, Bettie H., Lucille H. Pipkin (61 
ILD. 1); 
(1954)... 


Reliable Coal Corp., 1 IBMA 50, 78 | 


~ TD. 199 (1971) distinguished, Zeig- 
ler Coal Corporation,. 1 IBMA 71, ‘78 
. I.D..362 (1971). 
Relocation of Flathead Irrigation 
-Project’s . Kerr Substation 
“Switchyard, .M-867385- (Jan, 
1968); is reversed and withdrawn, 
 M-367385 = (Supp.), 83 ~-L.D. 346 
(1976). 
Rialto No. 2 Placer Mining Claim . (34 
LD. 44); overruled, 37 L.D, 250. 
(1908). | | 


(30 L.D. 616); 


overenled: ‘61 LD. 355 


and) 
31, |. 2 +4 
Satisfaction BExtension Mi Site (14 
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|Rico Town Site (1 L.D. 556); modi- 
fied 5 L.D. 256 (1886). —_ 

Rio Verde Canal Co. (26 L.D. 381) ; : 
vacated, 27 L.D. 421 (1898). 

Roberts v. Oregon Central Military 
Road Co. (19 L.D. 591) ;. overruled, 
31 L.D. 174 (1901). 

Robinson, Stella G. (12 L.D. 443); 
overruled, 13 L.D. 1 (1891). 


Rogers v. Atlantic & Pacific R.R. Co. 


(6 L.D. 565); overruled so far as in 
conflict, 8 L.D. 165 (1889). 
Rogers, Fred B. (47 LL.D. 825) 5 ; Va- 
 eated, 53 LD. 649 (1982). | 
Rogers, Horace B. (10 L.D..29) ; over- 
ruled, 14 L.D. 821 (1892). 
Rogers v. Lukens (6 L.D. 111) ; over- 
ruled, 8 L.D. 110 (1889) (See 9 L.D. 
360). | | 
Romero v. Widow of Knox (48 L.D. 
- 82); overruled so far as in conflict, 
49 L.D. 244 (1922). 


‘Roth, Gottlieb (50 L.D. 196) ; modified, 


50 L.D. 197 (1924). 

Rough Rider and Other Lode Claims 
(41 L.D. 242, 255) ;- vacated, 42. L.D. 
584 (1918). 


St. Clair,. Frank (52 LD. 597) ; modi- 
fied, 53 ED. 194 (1980). 

St. Paul, Minneapolis & Manitoba Ry. 
Co. (8 L.D. 255) ; modified, bs L.D.. 
354 (1891) (See. 32 L.D. 21). 

St. Paul, Minneapolis & Manitoba Ry. 
Co. v. Fogelberg (29 L.D. 291); va- 
cated, 80 L.D. 191 (1900). 

St. Paul, Minneapolis & Manitoba Ry. 
Co. v. Hagen cea 249) ; overruled, 
25 L.D. 86 (1897). 


‘Salsberry, Carroll (17 L.D. 170) : over- 


ruled, 39 L.D. 93 (1910). — 

phils de Cristo and Maxwell Land . 
Grants (46 L.D. 301) 5 modified, 48 
L.D. 88 (1921). 


are Fe Pacific R.R. Co. v. Peterson 


(39 L.D. 442); overruled, 41 L.D. 383 
(1912). 


L.D. 173 (1892)) (See 32 L.D. 128). 


‘Sayles, Henry P. (2 L.D. 88) ; modified, 


6 LD. 797 (1888) (See 37 L.D. 330). 


‘Sehweite, Helena M., 14 IBLA 305 (Feb. . 


1, 1974); Naughton, Harold J., 3 


IBLA 237, 78 I.D. 300 (1971) is dis- 


tinguished by Kristeen J. Burke, Joe: 
N. Melovedoff, Victor Melovedoff, 20 
IBLA 162 (May.5, 1975). | 

Schweitzer. v. Hilliard (19 L.D. .294) ; 
overruled so far as in conflict, 26 L.D. 
639 (1898). 


Serrano v. Southern Pacific R.R. Co. (6| gnaulding »v. Northern Pacific R.R. Co. 


C.L.0. 93); overruled, 1 L.D. 380. . 
Serry, John J. (27 L.D. 330) ; overruled 
so far as in conflict, 59 I.D. 416, 422 
(1947). 
Shale Oil Co. overruled so fi as in con- 
flict, (See 55 I.D. 287 (1935) ). 
Shanley v. Moran (1 L.D. 162); over- 
ruled, 15 L.D. 424 (1892), 


Shillander, H. E., A-80279 (Jan. 26, | 
1965), overruled, 79 I.D. 416 (1972). 


Shineberger, Joseph (8 L.D. 231) ; over- 
ruled, $ L.D. 202 (1889). 


Silver Queen Lode (16 L.D. 186) ; ae 


ruled, 57 I.D. 63 (1939), 
Simpson, Lawrence W. (35 L.D, 399, 
609); modified, 36 L.D. 205 (1907). 


_ Simpson, Robert B., A-4167 (June 22,. 


19706) ; overruled to extent inconsist- 
ent, United States v. Union Carbide 
Corp., 81 IBLA 72, 84 I.D. 309 (1877). 
Sipchen v. Ross (1 L.D. 634) ; modified, 
4L.D. 152 (1885). 
Smead v. Southern Pacific R.R. Co. (21 
L.D. 482); 
(1899). 


Smith, M. P., 51 L.D. 251 (1925) ; over- 


ruled, Solicitor’s Opinion, Response to 


Feb. 17, 1976, Request from the Gen- 


eral Accounting Office : Interpretation 


of Mineral Leasing Act of 1920, and] 


Outer Continental Shelf Lands Act 
_ Royalty Clause, 
1976), 84 I.D. 54 (1977). 


L.D. 364 (1914). 

Sorli v. Berg (40 L.D. 259) ; overruled, 
42 L.D. 557 (1918). 

South Dakota Mining Co. v. McDonald, 
30 L.D. 357 (1900), distinguished, 28 

_ IBLA 187, 83 ID. 609 (1976). 
Southern Pacific R.R. Co. (15 LD. 
460) ; reversed, 18 L.D. 275: (1894). 

Southern Pacific R.R. Co. (28 L.D. 
281) ; recalled, 82 L.D. 51° (1903). 
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vaeated, 29 L.D. 135 


M-36888 (Oct. 4, 
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Southern Pacific R.R. Co. (33 L.D. 89) ; 
recalled, 33 L.D. 528 (1905), 

Southern Pacific R.R. Co. v. Bruns: (31 
L.D, 272); vacated, 37 L.D. 248 
(1908). _ 

South Star Lode (17 L.D. 280); over: 
ruled, 20 L.D. 204; 48 L.D. 523 (1922). 


(21 L.D. 57) ; overruled, 31 L.D. 151. 
Spencer, James (6 L.D. 217) ; modified, 
6 L.D. 772 / SLD. 467 (1889). 


| Sprulli, Leila May (50 L.D. 549) ; over- 


ruled, 52 L.D. 339 (1928). 

Standard Oil Co. of Calif,, 76 I.D. 274 
(1969), no longer followed, 5 IBLA 
26, 79 I.D. 23 (1972). | 

Standard Oil Co. of Calif. v. Morton, _ 
450 F. 2d 493 (9th Cir. 1971) ; 79 I1.D. 
23 (1972). 

Standard Shales Products Co, (52 L.D. 
522); overruled so far as in conflict, 
53 ID. 42 (1980), 

Star Gold Mining Co. (47 L.D. 38); 
distinguished by U.S. v. Alaska Em- 
pire Gold Mining Co., 71 I.D. 273 
(1964). | 


‘State of Alaska and Seldovia Native 


Ass’n., Ine., Appeals of, 2 ANCAB 1, 
84 I.D. 349 (1977), modified, Valid 
_Wjxisting Rights under the Alaska 
Native Claims Settlement Act, See. 
- Order No. 3016, 85 ID. 1 (1978). 
State of California (14 L.D. 258): 
vacated, 238 L.D. 230 (1896). Over-— 
ruled, 31 L.D. 335 (1902). 

State of California (15 L.D. 10) ; over- 
ruled, 23 L.D. 423 (1896). | 
State of California (19 L.D. 585); va- 

eated, 28 L.D. 57 (1899). 


oo | State of California (22 L.D. 428 : 
Snook, Noah A. et al, (41 LD. 428); ore sk ) 


overruled so far as in conflict, 43 |. | 
State of California (32 L.D. 346) ; ; Vva- 


overruled, 32 L.D. 34 (1908). 


‘cated, 50 L.D. 628 (1924) (See 37 
L.D. 459 and 46 L.D, 396). 

State of California (44 L.D. 118, 468) ; a 
overruled, 48 L.D. 97 (1921). 


State of. California v, Moccettini (18 


L.D. 359) ; ; overruled,.31 L.D. 3385 
(1902). —_ . 

State of California v, Pierce. (3 C.L.0. 
118) ; modified, 2 L.D. 854 (1884).. 
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State of California ® Smith (5 L.D.] Streit, Arnold (T4768 (Ir.)), Aug. 26, 


543) ;.overruled so far as in conflict, 
18 L.D. 348 (1894). 


‘State of Colorado (7 L.D. 490; over- 


ruled, 9 L.D. 408 (1889). 


State of Florida (17 L.D. 3855) ;. re-. 


versed, 19 L.D. 76 (1894). 
State of Florida (47 L.D. 92, 93); 
overruled so far as in conflict, 51 
- LD, 291 (1925). 
‘State of Louisiana (8 LD. 126) ; modi- 
fied, 9: L.D. 157 (1889). 
State of Louisiana (24 L.D. 231); va- 
cated, 26 L.D. 5 (1898). 
: State of Louisiana (47 L.D. 366) ; 48 


L.D. 201 overruled so far as in. con: | 


flict, 51 L.D, 291 (1925). 
‘State of Nebraska (18 
. overruled, 28 L.D. 858 (1899). 
State of Nebraska v. Dorrington (2 
C.L.L. 467); overruled so far as in 
conflict, 26 L.D. 123 (1898). 
State of New Mexico (46 LL.D. 
overruled, 48 L.D. 98. | 


State of New Mexico (49 L.D. 314);| 
‘Taft v. Chapin (14 L.D. 598); over- 


overruled, 54 1.D. 159 (1983). 
State of Utah (45 L.D. 551) ; over- 
ruled, 48 L.D. 97 (1921). 


State Production Taxes on Tribal Roy- | 

- alties from Leases Other than Oil. 
and Gas, M-36345 (May 4, 1956), is|- 

Tate; Sarah J. 


superseded to the extent that it is 


inconsistent with Solicitor’s Opinion 


—Tax Status of the Production of 


Oil and Gas from Leases of the 


Ft. Peck Tribal Lands Under the 


1938. Mineral Leasing Act, M-~36896, 


84 I.D. 905 (1977). 
Stevenson, Heirs of v. Cunningham (32 


L.D. 650); overruled so far as in|: 


in conflict, 41 L.D. 119 (1912). (See 
43 L.D. 196). 


Stewart v. Rees (21 L.D. 446); over-}- 


ruled so far as in conflict, 29 L.D. 
401 (1900). 
Stirling, Lillie BE. (39 LD. 346) ; 
ruled, 46 L.D. 110 (1917). | 
Stockley, Thomas J. (44 LD. 178, 
180); vacated, 260 U.S. 5382 (See 
49 I.D. 460, 461, 492 (1923) ). 
Strain, A. G. (40 L.D. 108) ; overruled 
‘go far as. in conilict, 51 LD. 51 
(1925). 


oyer- 


L.D. 124) ;] 


1952 unreported; overruled, 62° i D. 
12 (1955). 

Stricker, Lizzie -(15 LD. 74): -over- 
ruled so far as in conflict, 18 L.D. 
283 (1894). 

Stump, Alfred M. (89 LD. 437) : > Var. 
eated, 42 L:D. 566 (1913). 

Sumner v, Roberts (23 LL.D, (201) ; 
ovetruled so: far ag iii ‘conflict, di 
~ L.D. 173 (1912). 

‘| Superior Oil Co., A-28897 (Sept.: 12: 
1962) and William Wostenberg, A- 
26450 (Sept. 5, 1952), distinguished 

in dictum; 6 IBLA 818, 79 I.D. 489 
(1972). 

Sweeney v. Northern Pacific R.R. C 
(20 L.D. 894) ; overruled, 28°L.D. io 
(1899). 

Sweet, Eri P. (2 O.L.O. 18); overruled 
41 L.D. 129 (1912) (See 42 L.D. 313). 


| Sweeten v. Stevenson (2 B.L.P. 42); 
217) ;| 


overruled so far as in conflict, 3 L. D. 
248 (1884). - 


ruled, 17 L.D, 414, 417 (1898). 
Taggart, William M.. (41 L.D. 
overruled, 47 L.D. 370 (1920). 
Talkington’s Heirs v. Hempfling (2 L. oh 
- 46); overruled, 14 L.D. 200 (1892). 
(10 L.D. 469); over- 
ruled, 21 L.D, 209, 211 (1895). 
Taylor, Josephine (A-—21994), June 27, 
1939, unreported ; overruled go far as 
din conflict, 59 I.D. 258, 260 (1946). 
Taylor v. Yates (8 L.D. 279) ; reversed, 
10 L.D. 242 (1890). . 


282) ; 


Teller, John C. (26 LD. 484); over- 


ruled, 36 L.D. 36 (1907) Oe 37 L.D. 
715). 

Thorstenson, Even (45: L.D. 96); over- 
ruled, 36 L.D. 36 (1907) a, 37 L.D. 
208 (1919). 

Tieck v. McNeil (48 L.D.: 158) ;' modi- 
fied, 49 L.D. 260 (1922). 

Toles v. Northern Pacific Ry. Co. (39 
‘L.D. 871) ; overruled so far as in con- 
flict; 45 L.D. 92, 93 (1915). 


Tonkins, H. H:; (41 L.D. 516); over: 
ruled, 51 L.D, 27 (1925). _ 
Traganza, -Mertie C. (40 L.D. 300) ; 


overruled, 42 L.D: 611, 612 (1913). 
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Vine, James (14 L.D. 827). 5 modified, 
14 L.D. 622 . (1892). | 

Virginia-Colorado Development Corp. 
- (53 T.D. 666) ; overruled so far as in 
conflict, 55 I.D. 287, 289 (1985). 

Vradenburg’s Heirs v. Orr, (25 LD. 
828) ; overruled, 38 LD. 253 (1909). 


' Traugh v.-EHrnst. (2 LL.D. 212), over-. 
ruled, 3 L.D. 98, 248 (1884). 

Tripp v.:Dunphy (28 -L.D. 14) ; .modi- 
fied, 40 L.D. 128 (1911). 

Tripp v. Stewart (7: C.L.0. 39) ; modi- 
fied, 6 L.D. 795 (1888). 

Tucker v. Florida Ry. & Nay. Co. a9 | 

L.D. 414); overruled, 25 L.D. a 

(1897). 

. Tupper v. Schwarz (2. L.D. 623) ;.0Vver~. 

ruled, 6 L.D. 624 (1888). 

















Wagoner ». Hanson (50 L.D. 355); 
overruled, 56 I-D., 325, B28 | (1988). 
oT Wahe, John (41 L.D. 127) ; : * modified, 

Turner v. Cartwright (17 L.D..414); 41.L.D. 636, 687 (1918). - 
modified, 21 L.D. 40 (1895). ‘Walker v. Prosser -(17 L.D. 85). 

. Turner v. Lang (1 C.L.0. 51) ; modi- ~ versed, 18 L.D. 425 (1894). . 
fied, 5 L.D. 256 (1886). |Walker v. Southern Pacific R.R. Co. 

Tyler, Charles. (26 L.D. - 699) ; over-| (24 L.D. 172); overruled, 28 LD. 

ruled, 35 L.D. 411-(1907). ‘174 (1899). 

Wallis, Floyd A. (65 I.D. 369); ; over- 

ruled to the extent that it is incon- | 

sistent, 71 I.D. 22 (1963). | 

Walters, David (15 L.D. 186).; revoked, 
24 £.D. 58 (1897). _ 

Warreu v. Northern Pacific R.R. Co. (22 
L.D. 568) ; overruled so far as in con- 
flict, 49 L.D. 891. (1922), 

Wasmund v. Northern Pacific R.R. Co. 
(23 L.D. 445) ; vacated, 29 L.D. 224 
(1899). 

Wass v. Milward (5 L.D. 349); no 

longer followed (See 44 L.D. 72 and 
unreported case of Hbersold v. Dick- 

- Son, Sept. 25, 1918, D-36502). 

Wasserman, Jacob N., A-30275 (Sept. 
22, 1964), overruled, 79 ID, 416 
(1972). 

| Waterhouse, William Ww. (9 L.D. 181) ; 
overruled, 18 L.D. 586 (1894). 

Watson, Thomas BH. (4 L.D. 169); re- 
called, 6 L.D. 71 (1887). 

Weathers, Allen E., Frank N. Hartley 
(A-25128), May 27, 1949, unreported : 
overruled in part, 62 I.D. 62 (1955). 

Weaver, Francis D. (53 I.D. 179); over- 
ruled so far as in conflict, 55 J.D. 287, 
290 (1935). 

Weber, Peter (7 L.D. 476); overruled, 
9 L.D. 150 (1889). 

Weisenborn, Ernest (42 L.D. 583) ; over- 
ruled, 43 L.D. 895 (1914). 


Ulin v. Colby (24 L.D. 311) > -over- 

. ruled, 85 L.D. 549 (1907). 

. Union Pacific R.R. Co. (83 L.D. 89); 

recalled, 33 L.D. 528 (1905). 

U.S. v. Barngrover (Ou Rehearing), 57 
I. D, 533 (1942), overruled in part by 
U.S. v. Robinson, Theresa B., 21 IBLA 
868, 82 I.D. 414 (1975). 

U.S. v. Bush (18-L.D. 529); soareatad: 

_ 18 L.D..441 (1894). 

U.S. v. Central Pacific Ry. Co. (52, L.D. 

81); modified, 52 L.D. 235 (1927). 

_ US. v Dana (18 L.D. 161) ; modified, 
28 L.D. 45 (1899). 

U.S. v. Kosanke Sand Corp., 3 IBLA 
189, .78 I.D. 285 (1971,.set aside and 
ease remanded, 12 IBLA 282, 80 I. D. 

538. (1978). : 
US. 0, McClarty, Kenneth, 71.1.D.. 331 
(1964), vacated and case. remanded, 
76 I.D. 193 (1969). 

U.S. v..Melluzzo, Frank & Wanita, A- 

~ 81042, 76 1.D. 181 (1969) ; reconsider- 
ation 1 IBLA 87, 77 I.D. 172 (1970). 

U.S. uv. Mouat, M. W., (60 I.D. 473); 
modified, 61 I.D. 289 (1954). 

U.S. v. O'Leary, Keith V. (68 I.D. 341); 
distinguished, 64 I.D. 210, 369. 

Utah, State of (45 L.D. 551); over 
ruled, 48 L.D. 97 (1921). 


Veach, Heir of Natter (46 L.D. 496); 
overruled so far as in conflict, 49) Werden v. Schlecht (20 L.D. 523) ; over- 
L.D. 461, 464 (1923) (See 49 L.D. 492! ruled so far as in conflict, 24 L.D. 
for adherence in part). 45 (1897). 
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Western Pacific Ry. Co. (40 L.D. 411; 
41 L.D. 599) ; overruled, 48 L.D.- 410 
(1914). 

Wheaton v. Wallace (24 LL.D. 
modified, 34 L.D. 883 (1906). 

Wheeler, : 
distinguished, and to the extent of 
any possible inconsistency ee 
56 1.D. 73 (1987). 

White, Anderson (Probate 18570-35) ; ; 
overruled, 58 I.D. 149, 157 (1942). 
White, Sarah V. (40 L.D. 680); over- 
ruled in part, 46 L.D. 55, 56 (1917). 
Whitten v. Read (49 L.D. 258, 260; 50 
L.D. 10) ; vacated, 53 I.D. 447 (1928). 

. Wickstrom v. Calkins (20 L.D. 459) ; 
modified, 21 L.D, 553; overruled, 22 

L.D. 392 (1896). 
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ae ate DECISIONS OF THE 
- DEPARTMENT OF. THE, INTERIOR 


VALID ee ee 
-UNDER THE ALASKA NA- 


TIVE: CLAIMS: eae 


MENT ACT ae 


SECRETARIAL ORDER, 
oo 


oe ts, 1977 


SUBJECT: 


..RIGHTS . -UNDER: - THE 


ALASKA: NATIVE: CLAIMS 


. SETTLEMENT ACT. 


| Sec. 1 Purpose. The purpose’ of this 
Order is to resolve for the future cer- 
tain specific questions which have 
arisen: in Me oe of that 


Act. 


| Sec. 2 Policy. By this Order I oe 
adopt the memorandum from the Solici- 


tor dated Nov. 28, 1977 (copy at- 
tached), as the position of the Depart- 
ment on the subject of valid existing 
_ rights under the Alaska Native Claims 


‘Settlement Act. I conclude that if prior 
~. to the passage of the Alaska. Native 
‘Claims Settlement Act (ANCSA) lands - 
which were tentatively approved for ~ 
state selection were conveyed by the — 


State of. Alaska to municipalities or 


o _-boroughs, leased by the State with an 


option to. buy under Alaska ‘Stat. 


. *Not i in Chronological Order. : Ha? 


NO. 


“VALID: EXISTING . 


§ 38.05. es or patented by the State 
under Alaska. Stat, § 38. 05.077, valid 


existing ‘rights were created. within 
the meaning of ANCSA.. I also con- 


clude that land covered by such alease 

from the State should be included in 

any conveyance to a Native corpora: 

tion, but the option to/buy will be en- 
-forceable by: the - lessee against the 

_ Native corporation. The Bureau: of 
Land Management should identify any 


third party interests created . by the 


State; as reflected: by the land records 
‘of the: State: of: Alaska, ' ‘Division.of 
Lands, and sérve notice ‘oni all’ parties 
of each other’ 8 possible interests, but 
‘this Department should not. adjudicate 
these interests. This Order is not in- 
tended to disturb any’ administrative . 
determination contained in a final 
3 decision previously rendered by any 


duly authorized Departmental oficial. 


Sec, 3 Effective Date. “This. Order is —_ 


effective immediately. and shall remain 


in effect until June 1, 1979. at which 


time it will be converted into the De- 
partmental Manual. - : 





* Secretary of the Interior. 


2 _—sCDECISIONS OF THE DEPARTMENT. OF THE INTERIOR» 


- VALID EXISTING RIGHTS UNDER 
THE ALASKA NATIVE CLAIMS - 
SETTLEMENT ACT 


Alaska: Statehood Act—Alaska Native 
Claims Settlement. Act: 
Alaska Native Claims 


Generally 


Lands tentatively. rived for state se- 
lection and eonveyed by the state to mu- 
nicipalities or boroughs prior to enact- 
ment of ANCSA. are. not available for 
native selection under ANCSA. 


Alaska: Statehood. Act—Alaska Native 


‘Claiins Settlement Act: Generally—_ 


Alaska Native Claims Settlement Act: 


Native ae Land Selections: : Gen- 


er erally 


Lands tentatively approved. for state 
selection and leased by the state. ‘to indi- 
‘viduals . with an option to buy . will, if 
‘selected by a. Native corporation, be in- 


Fs cluded i in the interim conveyance. with the . 


provision . that the. option to buy may be 


exercised against the. Native corporation. 
Where the option has ‘been exercised | 


against the state and a state patent is- 


Generally— . 
Settlement 
Act: Native Village Land Selections: 
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Native Village Land Selections: Gen- 
erally—Alaska Native Claims Settle- 
ment Act: Administrative Procedure: 
Interim Conveyance 


“AN CSA and the implementing regula- 
tions draw: a basic distinction between 
valid existing rights leading to the 
~aequisition of title and those of a tem- 
porary nature, requiring exclusion of the 
former from the interim conveyance put 
inclusion of the latter with. provisions 
protecting the third parties rights for the 
duration of his interest. The statute and 
the implementing regulations do not dis- 
‘tinguish, in protecting rights leading to - 
the acquisition of title between those 
arising under federal law and. those | 
arising under state law. 


Appeal of Eklutna, 1 ANCAB. 190, 83 
LD, 619 (1976), modified; Appeals of 
the State of Alaska and Seldovia Na- _ 
tive Association, Ine., 2 ANCAB 1, 84 - 
‘LD. 349 a modified. | 


Won 28, 197 : 


‘MEMORANDUM 


ued: prior to. the enactment of ANCSA, _— 


the. Jand will. be -excluded from. interim — 
| conveyance: to the’ Native | ‘corporation, 


Alaska: Statehood Act—Alaska Native 
Claims Settlement Act: Generally— 
| Alaska Native Claims Settlement Act: 
| Native ‘Village Land Selections: Gen- 
‘erally—Alaska Native Claims Settle- 
ment Act: Administrative. Procedure: : 
Interim Conveyance es 


Third party rights created by the state 
in lands selected by natives under AN- 


CSA should be identified by BLM in the 


decision to issue interim conveyance if 
possible, but need not be adjudicated. 


Alaska: Statehood Act—Alaska Native 


Claims Settlement Act: Generally—_ 
Alaska Native Claims Settlement Act: — 


To: oe OF “THE Tocmnii 7 
From: SoLtcrror. 


Supyucr: — Exterior Rrewrs 
UnvrER THE ALASKA Native 
CLAIMS Paeaise a Acr 


Certain questions have arisen in 


connection with the implementation 


of the Alaska Native Claims Settle- 
ment Act (ANCSA) 7 including an 
issue on which there is apparently 
a conflict between a. decision: by-t the 


143 U.S.C. §§ 1601-1629 auras: 


ap: VALID EXISTING RIGHTS UNDER THE ALASKA NATIVE, CLAIMS | 3 
| ‘SETTLEMENT ACT we 3 
" December De 29s 


| itscee Bonet of Land Appeals 
(IBLA) ? and two decisions issued. 
Alaska Native Claims — 


by. the 
Appeal Board (ANCAB).® | 
To the extent that the opinions 


have created uncertainty as to the. 
Department’s policy and legal posi- 


tion with respect to the implemen- 
tation of ANCSA, the policy and 
legal position should be clarified. 


ISSUES PRESENTED oo: 


~ available for conveyance to Native 
corporations when they are located 


within. the area. withdrawn for . 
Native. selection. by: sec. 11(a) (2) of © 
| adjudicated. _ 


| DISC USSI ON | 


the ANCSA if prior to the enact- 


ment of ANCSA the Jands. > had 


been— _ 


a. conveyed by the State to mu- 


nicipalities Or ‘boroughs? te 


b. leased with an option t to buy by | 
ihe: State to individuals ‘under the: 


| State’ s “open to entry” pr ogram? » 
c. patented by the State to indi- 


| saduals under the State’s open to 
_ ay program ? : 


9. If “open to entry” leases are 
ali existing rights” should the 
land be excluded from the convey- 
ance to Natives or should it be in- 
cluded in the conveyance as a “sub- 
ject to” interest 2 

3. To what extent does AN CSA 
require the Department to deter- 
mine whether third party rights ac- 
quired under State laws are valid’ 


_ 3 State of Alaska, 19 IBLA 178 (1975). 


8 Appeal of Eklutna, 1 ANCAB 190, 83 -:.. 


LD. 619: (1976); Appeals of the. 
Alaska and Seldovia Native a oeHom The., 
2 ANCAB 1, 84 I. D, 349 100 ). 


State of 


CONCLUSION - 


1.1 conclude that: all ‘hives of the : 
third party interests identified 
above are “valid existing rights” 
within the meaning of ANCSA. 
~~ 9°T conclude that. the land cov- 
ered by an “open to entry” lease. 
should. not be excluded: from. the 
Natives’ conveyance but: that the 


option to buy -will be enforceable — 
—. by: the - lessee Rene the: ane : 

1, Are lands which were tenta- | 
tively approved for State selection - 


corporation. ae 
8. I conclude that the validity of 
third. party interests .which - were 


created by the State should be iden- 


tified: if possible to put all interested _ 
parties on. notice, but need not be | 


From the time ae United States 


acquired possession of Alaska from 
Russia, Congress recognized in a 


general. way the claims of Alaska 


Natives to the land they had used. 
i and occupied. Thus in 1884 Con- .— 
gress declared: “The Indians * * * 
shall not be disturbed i in the Pposses- a 
sion of any lands actually: i in their 


use and occupation or now claimed . 
by them but the terms under which _ 
such persons may acquire title to 
such lands. is reserved for future 
legislation: by Congress.” . Act of 
May 17, 1884 (23 Stat. a 

At the time of the Alaska State- 
hood Act, July 7, 1958 (72 Stat. 339), 
Congress. recognized that. these 
aboriginal claims would bea poten- 
tial cloud on the land conveyances | 
to the State and would have to be 


addressed by nee See. 4 of the oh 


A . | DECISIONS: OF. THE: DEPARTMENT: “OF: THE: INTERIOR 


| Sintahood Act provides in pertinent ae 


part: 


| [T}he a State aid its peonle * ae 
forever disclaim all right and title 
_ to any lands *.*. * which may be held by | 
any Indians,. ‘Eskimos, or Aleuts eR 
| such lands ae remain under the ab- 
* Of the United | 
States until disposed _ of under its: au- 


solute jurisdiction’ «4: 


ee ey 


| thority, 


selections on an. additional 15: mil- 


lion on which no federal action had | 
been taken. = 

The concept of tentative cool 
comes from sec. 6(g) * of the State- 


hood Act which: states in oo 
part: | 


RR Following the sélection of Jands 


by: the State and the tentative approval: of | 
~ guch selection by the Secretary of the In- 


terior *.% * but prior to the issuance of 


~ final patent. the State is hereby. author- % 
ized to execute conditional leases and to 
make’ ‘conditional sales of such selected 


lands. 5 ea a 


‘The. Seidiameae: ‘vagulation’ 
(43 CFR 2627.3(d)) provide that 


“tentative approval” will be issued 
| only “after determining that there 

is no bar to passing legal title sci 
other than the need for survey of 
the lands or for the i issuance of ee 
| ent or both.” 


By the time ANCSA + was ane , 
the State had created several types — 
of third party interests on land to. 

2 ce P “a igre i. ee os ANCSA is that “All conveyances — 
oe made Purtuant to this Act shall be 


" 4Set forth in full in Appendix A, :p. 9. 


te RD 


The. lesialatibn, sides. the 
land claims of Alaska Natives came ~ 
in 1971,, thirteen. years after. the: 
- Simtehood Act. During the thirteen- | 
year interim the State. received | 
patent to about 4.8 million acres and _ 
“tentative approval”: to: about 7.7 | 
million’ acres or more. It had filed 
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whieh it had received tentative ap- 
proval. Among these were convey- 
ances to boroughs and municipali- 


ties under State Statute A.S. § 29.- 


18.190, and conveyances by the State . 


under its “open ° to entry” program > 


A.S. § 38.05.077; as well as mineral 

- leases, timber sales contracts, free — 
use permits, water rights certificates 
and others. © : 


The determination - of rae 
these rights survive Native selection 


under ANCSA could begin with an 
analysis of the nature of the State’s 


title to tentatively approved lands. 


It is argued that the State’s. title is 
a vested title subject: only to being 
voided if Native occupancy could be 
| proved. E dwardsen v. Morton, 369 
¥F. Supp. 1859 (D.D. C. 1978) 3 1s cited 


both for and against this proposi- _ 
tion. It was also argued during the — 


debates - which preceded AN CSA 
that. the ‘State’s tentatively ap- 
‘proved - selections, 
rights, could. not be used by Con-. 
gress to. settle the aboriginal claims 


without. compensation to the State. - 


Tt the protection -which the third 
— party | 


grantees received is to be 
found in common law. property prin- - 
ciples outside of ANCSA, these ex- | 
ceedingly. complex questions would | 
have to be resolved. Since I conclude — 
that protection of. third party in- 
terests created by the State is pro- 
vided in ANCSA, T need not deter- 
mine whether such persons are also 


protected by. panels: outside of 


ANCSA. | 
A “fundamental ‘palace: of 


being vested — 
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subject to: alia: ace ona? 195 


_ In addition, the sections withdraw- 
- ing land for Native selection (Sec. 
| 1 (a); 16(a)) expressly : provide 


that. the withdrawal is “subject. to 


valid exist ting rights.’ ” The revoca-~ 
tion. of prior reserves. created for 
Natives:is also ‘ ‘subject to: valid ex- 


ic isting rights” (Sec. 19(a)).. 


| fee rights” is not-specifically de+ 


fined in sec. 3 “Definitions”, both the 
statute andthe legislative ‘history. 
offer guidance as to its:meaning. 


Sec. 14(g) of ‘the Act, Dec. 18, 


1971. (85 Stat. iu prowides 1 in al 


tinent parti: 


koe # Where prior 6 ~~ of any land 
or minerals under this Act, a lease, eon- 


tract, permit, right-of-way, or easement |. — 


_ distinction between. rights “leading 


{including:a lease issued: under sec. 6(g) 


of the Alaska’ Statehood . Act) has: been 


issued * * * the - patent, ‘shall contain 
provisions making it subject to the TeARe, 
contract (ete. ) ***, 


Sec... 22.(b)¢ ie ie Serre: 


tary “to promptly issue patents to. . 

all persons who have made a lawful 

-. entry onthe public lands in com- 
_phance with the public: land. laws 

for the purpose of gaining title to. 


homesteads, . headquarters . sites, 


- trade and. manufacturing: sites, or — 


small tract sites. * * * and who have 
- fulfilled all the requirements of law 


prerequisite to obtaining a patent.” — | 
. Sec, 22(e)" protects persons who 
vee initiated valid mining claims. 


: or locations | in’ their. ‘possessory 


°B Sec. 14(g), 43 US.c: “$1613 (g)~ «ast, . 


set forth in-full.in Appendix AypeB.. > 
. §43 U.S. c. § 1621 (b) (1874), set forth in 
_ full in Appendix A, p. 9. 


743 U.8.C..§ 1621(¢) (asta), set fore in 


- full in popendt Al p. 9. 


rights if they. have mee re require- 

ments of the mining laws. ~ a 
By. regulation the Department me 

has construed..secs. 14(g¢) and. 22 


— (b) and provided. the mechanism 
for. implementing them. 43 CFR oe 


2650. 3-1(a) DEOWIGesS es 
“Pursuant: to secs. 14(g g) and 22(b) of | 


the act, all conveyances: issued under the _— 


_ Although the. phrase: ‘valid. | a 


act. shall. exclude any lawful entries or 
entries which have been Berfected. under, 


or. are being maintained in compliance | 


with, laws leading to the acquisition of 


. title, but ‘shall -include land subject ‘to. 
valid: existing: Tights of ‘2. temporary or 


limited nature such as. those created. by 
leases (including - leases issued under 


sec, 6(g) of the Alaska, Statehood Act). 
contracts, 
easements. 


permits, rights-of-way, oF i 


This Gaslston makes: a. basic 


to. acquisition of title” and “rights 
of. a temporary nature.” The for 
mer are excluded. from the convey- | 
ance, the latter are included but 


protected _ for the. duration. of , the 
interest. : 


It has been. apeue hae is stat~: es 


ute and the regulations also dis- 


tinguish, in rights leading. to the 
acquisition _ of title. between those 


created . under Federal law and. 
those created by State law, protect- 


ing only the former. I do not agree 


| for several reasons. 


First, the ‘authority of ne State i 


to create third party: interests in ws 
tentatively approved lands comes 
from sec. 6(g) of the Statehood Act, 


quoted m pertinent part : above. a = 


though the State has exercised this 
authority through State legislation __ 
defining the terms on which persons © 

may acquire leases, etc., the Con- 


6 DECISIONS: OF ‘THE: DEPARTMENT OF ‘THE: ‘INTERIOR * 


gress, in ‘ANCSA, Sealy ae 
ered such leases to be issued under 
Federal law, namely the Statehood 
Act. Sec. 11(a)(2) for example 


- -withdraws. T.A.’d--land “from. the - 
creation of third party interests by — 


the State: under: the Alaska State- 
hood <Act.”: ‘Sec. 14(g) as already 


stated refers to leases “issued under - 


section 6(g) of the Alaska State- 


- hood Act.” Therefore, it was appro- 


ed that. 48 CER 2650. 3-1 (a) 


" @ pro My 


rc ander Federal laws 


- Jeading to the. acquisition of title, 


_ but says simply “laws leading to the 
ee of title” = 

Second, I do not believe thé list- 
ing of the rights to be protected was 
intended to be limiting but. rather 
was ejusdem generis. The regulation 


already quoted (43 CFR 2650.3-1 


(a)) precedes its list with “such as 
those created by * * *” indicating 
clearly that the list was not exhaus- 
tive. Furthermore, there is no logi- 
cal reason why Congress would have 
intended to protect. rights of mu- 
nicipalities or individuals. leading 
_ to the acquisition of title under such 
Federal laws.as the Townsite Act or 
the Homestead Act but not intended 
to protect the same municipality or 
individual when the law under 
which the’ rights are e being perfected 
is a State law. 


It is my conclusion, ‘therefore, 
that: the Department's regulations | 
“valid . existing 
tights”. under ANCSA to Gaede | 
rights perfected or maintained 


. have — construed — . 


| under | state as well.as federal. laws 
: leading to the acquisition of title. . 


-section | 
rights leading to the acquisition of 
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“This sonelusion is reinforced by 


| ‘the provisions of sec. 11(a) (2) 
which provides that the withdrawal 


of State selected and T.Ad lands is 
from “all forms of appropriation 


under the public land laws, includ- 


ing the mining and mineral leasing 


laws, and from:the creation of third — 
party interests by the State under 


the Alaska Statehood Act.” The 


italicized language reveals that _ 
_ third party interests created by the 
State are considered to have been 
created “under” the Statehood Act, 


which is.a Federal statute. Also by 
withdrawing the land from the fu- 
ture creation of third party interests 
by the State, there is a.strong.im- 
plication that third party interests 
already created were considered 
“valid existing rights.” Finally, the 
fact that the lands are withdrawn - 
from appropriations - under. the 
mining laws makes it clear that 
valid. existing rights” as ‘used in 
—11(a) (2). contemplates 


title as well as those of a temporary 
nature. ° : 

. The fact that Conueess ainieials 
referred only to leases issued by the 
State is not’ persuasive evidence that 
Congress intended no other state 
created interests to be protected. 
The reason for Congress’ special em- 


phasis on state leases: 18 casas 


understa ndable. | 7 
The House. Conimittee report re- 


flects Congress’ concern that a lease 
issued by the State. which on its 


terms was conditional on the issu- 
ance of a patent to the State not be ~ 
terminated cate virtue of the ae 


92d Cong 
«Tt is well- known that ANCSA 
| was the. subject of intense concern 
‘to the soil and gas industry which 

~ had mineral leases on State selected. 


ay. _ VALID EXISTING RIGHTS UNDER THE ALASKA NATIVE CLAIMS oa 
| > SETTLEMENT ACT. 
“December 14, 1977 


acc TLR. iad No. 92-528, 
., Ist Sess. (1971), p. 9, 


jands.* It is therefore not surpris- 


ing that Congress - paid special 
_. attention to State issued leases. But 
that is not. to say. that Congress was 

unaware of or unconcerned with 

- State issued patents, which. _ were 
equally conditional on the issuance | 
~ hood Act prohibits the State from 


_of-a Federal patent, to the. State. 
Thus the House Committee. report, 


supra, states: “Sec. 11(i) protects 
all valid rights. Sor TE had in- 


tended to protect only leases or only 


. rights of a temporary nature the use — 


of the word “all” would seem in- 
| appropriate. : 
The State “open. to enue eign 


| program, ALS. 38.05.077, provides 
for the issuance to qualified appli- | 


cants of a five- -year lease (renew- 


able for five years) to not more than — 
: ae acres of State land. classified ¢ as 


: "open to entry. oe 
Tt further provides: 


(4) Before a person may t eitie the 


par cel.of land upon ‘which he has entered . 


ne: shall have a survey. made, of the 


entry * ee Dr ae a 
a ie er Sars 


‘ .(6) ‘When the entry has been made 


2 ‘upon land that has. been selected by the 
State and upon which the State has not . 


8 See, for example, the dissenting view of 
Congressman. Saylor’ appended to House Com- 
mittee’ Report No. 92-523, 32d Congress, Ast 
Sess. (1971), at p. 51. 


received tentative approval or Sriene the 
entry shall be approved only on the basis — 


of a renewable lease.: When tentative ap- 
proval or patent has been received’ by 


the State, the lessee may relinquish . his | - 


lease and acquire patent to the entry by 
negotiated. purchase upon the. terms and» 


conditions provided for in this section. a 7 


The program contemplated here 
is a lease with an option | to buy at 
a negotiated price. It is a lease which 
could at the election of the lessee 
lead to the acquisition of title. 
Since sec. 6(i) of the Alaska State- 


conveying minerals, the option - to 


buy pertains to the surface interest 4 
only. a 


Under ‘the ‘analysis pe an | 


above, third- -party interests created : 
by the State are protected. regard es 


less of whether they are ofa tem- 
porary nature or lead to the ; acquisi- 


tion of title. However, for } purposes 


of 43 CFR 2650. 8-1(a), jt must be 


‘determined whether land ‘ covered 
by an open to entry lease should be 
excluded from the conveyance, or 
whether it should be included in the 
conveyance which would be. issued 
| “subject to the lease.” — | 


It is my ‘conclusion that the open. - 
to’ entry lease’ should be treated as 


a leasé for purposes of 43 CFR 
2650. 3-1 and 2650.4-1, and that the 
option to purchase may be exercised 
against the Native corporation. 
This conclusion is based | on the fact 
that the document which ‘the State 
has’ issued j is termed a’ “lease,” and 
at: the time of: the CO: nvéyance, it 


8 eo “ DRCISIONS” OF: THE DEPARTMENT OF THE: INTERIOR 


| cannot be determined with perce e 
_ whether the option to buy will be 
exercised. Sec. 14(g) of; ANCSA 3; 


specifically | provides. . ‘that “the 
rights of the lessee.* * * to the 


7 complete enjoyment of all rights, 


| privileges” and benefits” are to be 
‘protected in ‘the conveyance,. and 
that the Natives shall succeed. to the 
‘interests of the State as lessor. By 


ae including | the land in the convey- | 
ance the land will remain with the . 


| Native corporation and not revert 
to the State if the lessee declines to 


exercise his option | to purchase or Te 


: the lease turns out to be invalid for 
some ‘reason. Moreover the mineral 


. Interest will remain. with: the Native . 


corporation in event, and the. ¢or- 
poration | will receive ‘the proceeds 


: | of the sale if the option i is exercised. 
If an open to entry lessee exer- 


| . cises his option. to purchase - after 
the conveyance has. been. issued. to 
the Native corporation. and. the Na- 


tive ¢ corporation conveys the land to | 


. him; the acreage so conveyed. will 


have been charged against the cor- 


poration. But. since the corporation 
will have received the minerals and 


| the purchase price for the. surface. 
estate, a credit for the acreage con- 


a veyed would not be appropriate. - 
_. The final j issue ‘for resolution i is to 
what extent the . law. and regula- 


7 tions require the Department. to 
identify and determine the validity. 
of (adjudicate) third party. valid 


; existing rights.. 


Clearly the Roni eave act, of —_ | 
| listing an. interest as a-valid existe 


ing: o-right or of failing to me it does ‘a 


not create or extinguish the right. : 
Because of this the ultimate valid: _ 
ity of | all interests ede require : 
court litigation. © | | 
Nevertheless it j is appropriate for He eS 
- BLM to. determine in the first in- a 


stance the validity of those inter- 


ests which are created. by Federal : 
law since BLM is in most cases the 
agency charged with the adminis- 
‘tration of those laws. It is also: ap- : 
propriate for BLM to identify, any 
‘interests which appear on, the State 
land records and to serve notice on _ 
all parties” of each other’s possible | 
interests. It was for this reason that 


the’ Department. promulgated 43, 


CFR 2650.7 (d) requiring. that. ‘de- - 


cisions of BLM. proposing to. con- 
vey lands under ANCSA shall be. 
served: ‘on all known. parties of. rec- 


ord. who claim to have a property in- 


terest or: other valid existing right 
in the land affected by the decision.” 
Neither the - Depar tment’s.” ‘regu- 


lations nor ANSCA require the .De- 
| partment » to determine whether 


third-party interests:created by the 


State are valid under the applicable 
State law and. regulations. The De- _ 

‘partment ” isnot’ an appropriate — 
forum to adjudicate these interests. 


If the State created interest is valid. 


‘on its face it should be ‘deemed — 
: ‘valid for purposes, of the convey- : 


ance document. 


Lao Keourz, | 
. Solicitor. i‘ 
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APPENDIX A 


ALASKA. NATIVE. CLAIMS 
| / SETTLEMENT: ACT. 


_ WITHDRAWAL, OF 
_ PUBLIC LANDS 


: “Sec, i. (a) (1) The following 
| public. lands are withdrawn, sub- 
ject to valid existing rights, from 
all forms’ of appropriation | ‘under 


the public land, laws, including the : 


mining and mineral leasing laws, 
and from selection under the Alas- 
ka Statehood Act, as amended : 


~ “(A) The lands in ae 


township: that. encloses | all ot 
part of any. Native village 


identified pursuant to subsec- 


tion (bys 
— €(B) The Jaiias in. eo 
im township that is contiguous to 
or corners on the township that 
encloses all or part of such Na- 
7 tive village; ands. 
~ €(C) The lands in 


taining lands. withdrawn. by 


paragraph o, of this subsec- 


tion. 


2, “The eee lands are ead 
from such withdrawal: lands.in the. 
- National Park ‘System and: lands 
withdrawn or reserved for national. 

defense purposes other than Naval 


Petroleum Reserve Numbered 4. 


“(2) “All lands located within the 
- townships described in subsection. 
( ») ae Hs ‘that ae been — 


256-087—78-——2 


each 
; township that is contiguous to. 


lected i or. cia oe eer G 
to, but not.yet patented to, the State 


| under the. Alaska. Statehood. Act 
are. withdrawn, subject. to valid. exe a) 
isting rights, from all. forms ofap- 

propriation. under. the. public land 
- laws, : including - the mining and 

mineral leasing laws, and from. the | 

os creation of third party interests by 


the ‘State under the Alaska, State- 
hood Act. id Bs Poe +4 


“CONVEYANCE OF LANDS | 
“See. 4 


= (2) ay conveyances. s made - pur- 
eubnl to this Act shall be subject to. 
valid existing rights. Where, prior 
to patent. of. any land or minerals | 
under this Act, a. lease, contract, 
permit, right-of-way, or easement 


‘(including a lease issued. under sec- 


tion 6(g¢) of the Alaska, Statehood ca 


Act) has been issued for the surface _ 
‘or minerals covered under such 
| patent, the patent: shall contain pro- — 
visions making. it subject to the 


. lease, contract, permit, right-of- 
or corners on a township. con- - 


way, or. easement, and the right of 


the lessee, contractee, permittee, or 
grantee to the complete enjoyment 
of all rights, privileges, and benefits _ 
thereby granted to him. Upon issu- — 
ance of the patent, the patentee 
shall succeed. and become entitled to. - 
any and all interests of the State or 
the United States as. lessor; contrac- 
tor; permitter, or grantor, in any — 
such _ leases, 


‘contracts, permits, | 
rights- -of-way, or easéménts cover- 
me the estate belentocls and a , Tease 


— 10 * DECISIONS. or. ‘THE 


issued under section 6(g) ne ihe ce 


Alaska Statehood: Act. shall be 
treated: for. all: purposes as though 
the patent had been issued to the 


State. The administration of such — 


lease, contract, permit, right-of- 
Way, or. eacenient shall continue to 

be by the State or the United States, 
unless: the agency responsible for 
administr ation waives administra- 
tion. In the event that the patent 


does not cover all of the land em- 


braced within any such lease, con- 
tract, permit, right-of-way, or ease- 
ment, the patentee shall only be en- 
titled to the proportionate amount 
of the revenues reserved under such 
lease, contract, permit, -of- 
way, or éasement by the State or the 
United States which results from 
multiplying the total of such reve- 
nues by a fraction in which the 
numerator is the acreage of such 
lease, — contract, permit, right-of- 
way, or easement which is included 


in the patent and the denominator _ 
is the total acreage contained in 


~ such lease, contract, permit, right- 
oe or easement. ace 


"MISCELLANEOUS 


KSeo, 99. (a) None of the revenues 


_ granted by sec. 6, and none of the 
| lands granted by this Act to the Re- 


gional and Village Corporation and 
_ to Native groups and individuals 
Shall be subject to any contract 


. which is based on a percentage fee 


_ of the value of all or some ‘portion 
of the settlement granted by. this 


Act. Any such contract-shall not be 
enforceable against any Native as 


defined by this Act or any Regional 
or~ Village Corporation and the 


‘DEPARTMENT OF THE “INTERIOR 


right-of- _ 
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revenues and lands granted by this. 
Act shall not be subject to lien, exe- 
cution or judgment to fulfill such a 


contract. : 
oc (by. The Secretary i is directed to 


promptly issue patents to ‘all per- 


sons who have made a lawful entry 
on the public lands in compliance 
with the publi land laws for the 
purpose of gaining title, to home- 


steads, headquarters sites, trade and — 


manufacturing sites, or small tract 
sites (43 U.S.C. 682), and who have 
fulfilled all requirements of the law 
prerequisite to obtaining a ‘patent. 
Any person. who has made. a lawful 
entry prior to Aug. 31, 197 1, for any 
of the foregoing purposes. shall be 
protected in his right-of use and 
occupancy until all the Tequire- — 
ments of law for a. patent have been 
met even though the lands involved 
have been reserved or. withdrawn i In 
accordance with Public Land Order 
4582, as amended, or the withdrawal 
provisions of this ‘Act: Provided, 

That occupancy must. . have been 
maintained in accordance. with the 
appropriate public land Jaw: Pro- 


vided further, That any person.who 


entered on public lands in violation 
of Public Land Order. 4582, as 
amended, shall gain no rights, - | 

“(¢) On any lands conveyed to. 


Village. and Regional Corporations, » | 
-any person who prior to Aug. 31, 


1971, initiated a valid mining claim 
or location under the’ “general 
mining laws and recorded’ notice of 
said location’ with the appropriate. 


State or local office’ shall bé. pro- 


tected in his possessory: tights, if all 
requirements of the general mining 
laws are complied with, for a period : 
of five years and may) if all rogaine: : 


ae é | vALID EXISTING RIGHTS UNDER THRALASKA’ NATIVE CLAIMS. il 
7 3 _ SETTLEMENT ACT — | tore 


* December th, int 


hae ments of the eee canine laws 


are.’ ee belle Proceed. to 


= patent. a 


ALASKA ‘STATEHOOD aor 


he Sec. 6, As Amended. 


cr g) ‘Except as oeboitlea in i sub- 
section . (a).. all lands granted . in 


quantity to and authorized t6 be se- 


lected’ by the State of Alaska. 


by: this. Act: shall be- selected “in 
such manner as the laws of the 
State may provide, and in conform- 


ity with such regulations as the 
Secretary of the Interior may pre- 
scribe. All selections shall be made 
in reasonably compact tracts, tak- 
ing into account the situation and 


potential uses of the lands involved, 
and each tract selected shall contain 


atleast. five thousand seven hun- — 


dred and sixty acres: ‘unless’ isolated 
from other tracts open to: selection 


or, in the case of selections under 


subsection . (a): ‘of this section, one 


hundred. and sixty acres. The au- 


thority to make- ‘selections shall 


- never be alienated or bargained | 
away, in whole or in part, by the 
State. Upon the revocation of.any 


order of withdrawal-in Alaska, the 
| order of revocation shall provide 
fora period of not less than ninety 


Le days. before the date on. which it. 
otherwise becomes effective, if sub- 


- sequenit to the admission. of Alaska 
into the Union, during which pe- 
riod the State of Alaska: shall have 


_ a preferred right of selection, sub- 


| : ject to the requirements of this Act, 
7 except as against prior existing 


valid. ues or. as aceinet {equitable | 


claims. ‘subject . to. ‘allowance and » 


et confirmation. ‘Such: ‘preferred right | < 
of selection. shall have precedence 
over the preferred right. of applica- 
on tion created by section 4 of the Act 
. of September 27, 1944. (58 Stat. 
TAB; 43 U.S.C., sec. 282), as Now or 


heveaftsk- ‘Gmended. but. ‘not: ‘over 


other preference rights now con- 
ferred by law. Where any lands de-_ 
| sired by the State are ‘unsurveyed 


at. the time of their selection, the 


Secretary ‘of the Interior shall sur- 


vey the exterior boundaries of the. 
area requested without any interior 


subdivision. thereof and shall issue 


a. patent: for such: ‘selected area in 
terms of the exterior boundary sur- 


vey; where any lands desired by the 
State are surveyed. at the time of. 
their selection, the boundaries of 
the area requested shall conform to ~ 


the public land subdivisions estab- 
lished by. the. approval of the sur- 


vey. All lands. duly selected by the 
State of Alaska pursuant. to this 


Act shall be patented. to the State. ; 


by the Secretary of the Interior. 


Following | the. selection of. lands by | 
the--State and the tentative - ap- 


7 proval of such. selection by the Sec- | 


retary.of the Interior. or his desig- - 


nee, but prior. to. the issuance: of 
finial: patent, the State is hereby au- 9 


thorized to. execute: conditional . 
leases and. to make conditional sales. - 
of such selected’ lands. “As-used in 


this subsection, the words ‘equita- on 
ble claims ‘subj ect to allowance and 
confirmation” include, without lim- 7 

tation, claims of holders, of. ‘per: oe 


12 , DECISIONS: OF: THR: DEPARTMENT. OF THE: INTERIOR - 


mits issued. by the Department aes 


Agriculture: on lands eliminated 


from - ‘national forests, whose- per-. 


mits have been terminated only be- 


cause: of such’ elimination and -who- 


own valuable improvements 0 on such 
lands.” a rn co oe 


APPEAL OF. SYSTEMS | 
‘TECHNOLOGY ASSOCIATES, INC. 


TBOA-1108-4-76 me PS 
| _ Decided J ranavary 19, 1978 


Contract: No. 
ee Protection eee: 


Sustained, 


i Contracts: Performance or ‘Default: 
Breach—Contracts: 
‘Default: Excusable Delays—Con- 
tracts: Performance or Default: in- 
possibility of Performance 


Where the Government. obligates substan- 
tial funds to buy equipment and services | 


but. allows an option to extend the lease 


for: computers that are essential for full 


performance of the. contract to lapse and 
then fails to obligate funds to buy or lease 
these computers, the Government has pre- 
vented performance of the critical part of 
the contract and the contractor is Justi- 
fied i in stepping work. 


| 2 Contracts: : Construction: andl Op- : 
eration: Waiver- and. Estoppel—Con- es 
and Remedies: © 


tracts:.. Disputes - 
Burden. of Proof—Contracts: Disputes 


and Remedies: Termination for De-. a 


fault—Contracts: Performance or De- 


Estoppel—Evidence: 
~Proof—Rules of ‘Practice: Appeals: 


Burden of. Proof—Rules of Practice: a 


, Witnesses: . 


The Government, ie Waiver of the’ orig- 


inal delivery schedule, has the burden of 
proof. that . the unilaterally established 


Tew. schedule is reasonable under all the 


= : : Government Counsel,” 
| D. C.;. for. the. Government. 


68-0 1~2782, Wavizon: 


See. No. 


Performance: or 
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ce aes existing at,the time of the | 
reestablishment, ‘which, however, it failed - 
to show... an i te 2 _ 


APPEARANCES: ‘Wr. Edward FE. Can- 
field, Attorney at Law,. Casey, Scott & 
Canfield, . Washington, -D.C., for the 
appellant; ‘Mr. Donnell L. -Nantkes, 
eee 


OPINION BY ADMINISTRA- 


“TI VE J UDGE STEELE 


| INTERIOR BOARD OF 00N- a 


_LRAC L APPEALS" 


Table of Contents of. Oxtniow. 
| Topic. 


wake Summary of decision. The appeal is 
sustained. 


> Introduction—An appeal from. a. | de- 


_~ fault termination. 
By The contentions of ‘the parties ‘The 
-* “appellant: gays. the Government 
prevented. performance. The. Gov- | 
- ernment. “Says that appellant aban- 
-.  doned performance. | 
4 The history of the ‘contract. Finathgs 
of fact and conclusions of law. 
~ Part I—In general—the contract re- 
quirements. 
. Part. II—Change. orders, including 
_ mod. 5. 
Part III—STA’s- incurrence of costs | 
of performance. . | 
ie Part IV—Change ¢ order negotiations 
fail, | 
Part V—STA’s attempts to aeeein | 
. the computers. 


oe ma a 
fault: Execusable Delays—Contracts: art VI—The EPA STA attempts 
Performance or Default: Waiver and : 
Burden of 


- to reestablish an ‘obligation. ‘to | 
.- lease the computers. 
_.. Part VII—Contractual. status at the 
7 _ time of the termination, .. 
a Decision, | analysis, conclusions of 
a law. The appeal is ‘sustained. . 
Part I—The Government frustrated — 
‘performance by failing . to timely 
buy or extend | the lease on the 
computers. 7 3 


yh 


- Pable. on Contents: a Opinion—Continued 


Sec. No. Topic | 
8 Part “T1—The Government. “waived 


esa the original delivery schedule, and 


failed to carry its burden of proof 


‘that the new schedule it attempted 


 to-establish was reasonable ‘for it 


-- and STA under the circumstances , 


- then existing. 


Part IJI—Mod. 5 was a change order | 


which required | equitable adjust- 
‘ments in schedule and price. 
- Part 1V—The contract is terminated 


.. for the convenience of the Govern- 


. ment and the contracting officer 
in “must now equitably adjust the con- 
_ tract: price under the second sen- 
tence: ‘of paragraph ae) of the 

: Default clause. | | 


1. SUMMARY OF DECISION. 


THE APPEALIS SUSTAINED, | 
The contractor, Systems ~Tech- 


— nology Associates, Inc. | (STA), 
and the Government, Environmen- 


tal Protection _ Agency - (EPA), 
agreed by an Aug. 15, 1974, con-— 
tract that STA would: (1). lease - 

with an option to buy and deliver — 
and install at a specified EPA fa: 
om cility computers — 


and auxiliary 
. equipment, (with .an approximate 
value of $1.8 million) ; (2) buy, de- 


- liver, sell, and install other com- 
puter equipment (with an approxi-. 
mate value of $300,000) ; (8) pre- 


pare and deliver computer “soft- 
ware” for the above equipment; 


~ (4) prepare ‘and deliver manuals, 
acceptance | test plans, . site docu- 


‘mentation and progress: reports; 
(5) provide training on the system ; 

and (6) provide maintenance on 
the computers, when installed, for 
1 month. ‘The parties agreed that 
the’ Government was buying all the 
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eapmeae ahd services. 5 except ‘the 
computers  (and.. auxiliary. equip- — 


ment) which would be leased by the 
Government’ from the date of in- 


stallation and ° acceptance. for. 1 
month. ‘The contract provided that. : 
when the Government obtained 


more funds it had the right to ex- 


tend. the lease period by lease ex- 
tension: accomplished on: or before 
the end of June 1975 or to buy the 
computers. The funds obligated by 


the contract were -$1,302,993. The — 


“delivery date” for the rao 


was on or before May 30,.1975. 


The contractor a per- | 


formance and on. May 1, .1975,:the 


Government issued a change order — 
changing the computer from a Sig- i 


-ma 5 to a. Sigma 6. Thereafter the 
7 parties agreed to ‘substitute a Xe- 

rox 500 for the Sigma 6. The par- 
ties could not, agreed: on the price 


or schedule adjustments resulting - 

from the change order and the Gov- 
ernment failed to extend the lease. 
period for the computers or exer- 


cise its option to buy them. Intense 
negotiations at the end. of 1975 


failed to result in the obligation of 
funds to lease (or buy) the. comput- 


ers which were essential to the sys- 


tem-and appellant stopped. work 


and: the contract was terminated 
for default on Mar. 1976. : 


We decide that the Government’ S 
failure to..exercise its. options to 


either, buy the computers or'to time-_ 


ly extend the lease thereof caused 
STA to.fail to complete its contract 
with “Xerox to obtain the comput-_ 


ers and thus the default termina- 


tion was improper and must be, and 


hereby 1s, converted: to: a ‘términa- | 


a oe “DECISIONS | ‘OF THE’ 


tion for His convenience of the Gove 
- ernment.’ “We further conclude that 


the Governniént | cwaived the origi- 


nal perforriiatice dates and failed to 
"reestablish: new ™ 
 formancé'dates so that we also hold 
_ that. ‘the’ default termination was 
premature. ‘Finally ‘we decide that 
the Government is now obligated to. 
equitably adjust the contract price. 
- under the second sentence of clause 


reasonable per- 


i ‘11(e)—the™ ‘Default clause. ‘The 


claims: -for various. constructive 
change orders are denied without 


pre] judice and remanded to the ¢ con- 
| tracting officer. a ce ee 


=”) ‘INTRODUOTION—-AN- 


- APPEAL FROM A DEFAULT | 


TERMINATION. 


: This” isan appeal oe the: de. 
fault termination of:a complex con- 
tract for the: delivery of computer 


equipment and computer: services: 


The ‘parties. ‘have agreed that 
they do not herein ask the Board to 7 
oe pute is the effect of Change Order 5 
on the rights and duties of the par- 


decide quantum. (1 Tr.3). 


The hearing on’ the appeal me 
Administrative 
Judge Vasiloft Whe: is nO 9 longeré a - 


| conducted by 


member of this Board. 


DEPARTMENT: OF~ THE INTERIOR 
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eee) for default because the ap- : 


pellarit ‘had ‘anticipatorily* repudi- 
ated, it. (Government’s Posthearing — 


Brief, pp. 48-45.) Alternatively the ; 7 
Government says that the appel- 
lant’s. failure. to meet the Govern- es 


ment’s unilaterally - reestablished, 
allegedly — reasonable, az delivery 


schedule was proper ground for the 


default termination (Government's 
Posthearing Brief, pp. 88-42). 


- The appellant, on the other hand, 


says that the contract in practice | 
was divided into two parts, one for 


major computer hardware (and its 


software) and the second for the 
balance of the hardware; software, 


documentation and training. Ac- 


cording to the appellant, the de- | 


fault termination was improper be- 
cause the Government never funded 
the major computer hardware por- 

tion, thereby making. performance 


of the contract ‘impossible (Appel- 


-Jant’s brief dated May 5, oe PP: 
10-15). 


A second i issue inborn in the dis- 


ties. This change order, as imple- 
mented, changed the major item of 


‘i computer equipment. The appellant 


.- says this was a. normal cha nge order 


3. THE CONTENTIONS OF 
THE PARTIES. THE AP- 


PELLANT SAYS THE GOV-- 


ERNMENT: ‘PREVENTED 


PERFORMANCR. THE GOV-- 
7 ERNMENT SAYS THAT AP- 


- PELLANT ABANDONED 


- PERFORMANCE. THE Is- a 


SUES IN’ THE APPEAL. . 


| “The Government: poteads ‘that 
the: contract - was. properly termi- 


which. required the Government. to - 
7 equitably 1 increase. the contract price 
and to equitably adjust (extend) 
the. delivery/performance schedule — 


(Appellant’s May 5, 1977, brief, ' 
pp. 17-19). The. Government dis- i 


putes this ( Government’s Posthear- a 
ing Brief, pp. 33-37), and ‘argues 


that the change could. not. legally i In- 
crease the. contract price: because. of 
a, special ee called Article 53, 


W216 ak APPEAL OF SYSTEMS: “TECHNOLOGY : ASSOCIATES, ING. - _ _ 
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- ie ‘Substitution (which 
arguably. said i in effect : if. the con: 
tractor. . substitutes - -equipment. to. 
ees, meet: the. goals of the specifications, . 
this. substitution’ can only. result in 


a downward. adjustment: i in price). 


Finally, : the Government. says that 
the delivery schedule was properly 7 
adjusted. by. the contracting officer, 
and that when the contractor failed 


to. meet, this. adjusted schedule, it 


was properly terminated for default. 
under paragraph (a) (i) of the de- | 
he THE. ‘HISTORY. OF THE 


* fault clause of Standard Form 32, 
1969 Edition. (tab 69, Tr. 22, 23). 


‘Tn its May. 5, 1977, posthearing . 


brief (at pp. 19-97 ), the appellant 


’ also makes: claim. for several con-— 


structive chan ge orders such as: (1) 
- acceleration ane to. improper nego- 
- tiating techniques relative © to 


: Change Order 5 (pp. 19-22); (2) 


improper direction to do work after 
the expiration of the contract (p. 
| 26) ; (8) added work, as more soft- 


ware was.required by Change 
eS Orders No. 1 and No. 5 (pp. 28— 
—25)5 and (4), excessive administra- 
tive cost. due to improper attempts 
to levy a penalty against the con-— 
tractor (pp. 25-26). See also Appel- 


lant’s “Pre-Trial Statement.” . . 


There are, other ‘ ‘minor” conten- 
tions: of. the. parties | which were 
raised. in. the Answer | and Com- 


plaint.. 


We conclude that ie. only: issue ; 
that we need. presently decide is 
whether or. not. the contract was. 
| properly terminated for default. In 
deciding this i issue we will. consider 
any ‘evidence of excusable. (or Gov- | 
ernment: caused) delay such that the 
- default , termination — cwas- (or was 


not). Deane, “We. deude ra 7 
the appellant did not anticipatorily : 
repudiate the contract,and.that, the 


default termination was. therefore, 2: 
improper... 


-Finally,.. _ suggest 
the appropriate. eae ibe relief, 


as the parties, have. stated. different, 
views at different times on this topic: 
| (ef. Complaint, pp: 10-11,.and An-, 


swer, pp..5-6, with. appellants ‘May: 


ae 1977, brief, ‘ps : 95. Government's | 
Rebuttal Brief, p. 3. ). , 


CONTRA OT... FINDINGS OF. 
FACT. AND ‘ CONOLUSIONS 
OF. LAW. 


Part IIn General 


4.1 The parties entered ihito-s a ne-. 
gotiated, firm, -fixed price contract: 
on Aug. 15, 1974 (Tab 1). The con- 
tract was for the provision. of com- - 
puted services and’ equiprient for a 


system to record and analyze auto- . 
motive emissions at EPA’s Ann 


Arbor, Michigan, facility. The con- : oo: 


tract. price was $1,802,993. _ 
42 EPA had insufficient funds to a 


buy all the equipment that was ne- 


-cessary to make the. proposed sys- 


tem work-so the contract in effect 


provided that STA would obtain, 
deliver, and install the brain ‘of the 


system, the three “CPU’s”. .(here-. 
after also called “eomputers”) (and 


auxiliary equipment) before May. 
1975 and the . ‘Government. would 
lease these. for is month at. a cost . 


of $32, 911. ; 
48. The. parties expected ‘that : 
EPA would. before June 80, 1975, 


| obtain the | eer, funds to 9 buy i 


buy, s 


16 


this equipment at an emddiionel : 
price of approximately $1.8 miilion. 


or atleast’ would obtain sufficient 


| funds’ to extend the, Tease: of ioe 
i - equipment ae 


4.4In addition £6 ave aisciseed 
equipment (called “table. I” equip- 
ment) the contract required STA to 


| equipment (worth about $300,000) 


to EPA and to design and deliver 
computer ‘ ‘software” for. the: whole. 
system (this alone was a consider- 
able task), and make and deliver 


manuals, provide training to EPA. 


per sonnel on the equipment. and the 


system, furnish and acceptance test 
plan and site documentation, and 
_ progress reports and provide main- 

tenance for the system for 1 month. 
4.5 The contract’s technical re- 
: quirements were stated. in: a’ _per- 
formance specification, _ 
4.6 The contract required that the 

equipment be delivered, installed, 
and operational on or before May 
30, ‘1975. (Art. IITA). | 


47 EPA was obligate: to. make : 


progress. payments and pay STA 


$1,260,367 for. everything. except 
| table | I ‘equipment—the computers: 


— and. their auxiliary equipment—and 


to lease: the table I equipment. for 
the month of June 1975 at a rent of | 
$32,911 with an added maintenance | 


= ge of ba 115. 


Part I i —Change Orders BE Inbuding 


— Mod. 6b 


| oa 8 The ‘contractor “commenced 


performance. It -entered into an 
ag reement with Xerox effective Dec. | 
Sy Ose 1978, to. obtain the necessary | 


; ‘compiiters and auxiliary ‘equip- 


DECISIONS: OF THE DEPARTMENT OF THR. INTERIOR - 


ell, and deliver “table IIT’ 
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ment. ( (AX giz aApnellants Exhibit | 


61, 1 Tr. 83). It also made financial 
Snainoeuente to cover its estimated | 


needs for cash in excess of that to be | 
Ps provided by. progress . payments | 


from the Government (1 Tr. 34). _ 

4.9 On Oct. 25, 1974, the parties 
signed Mod. 1 which altered the spe- 
cifications and the hardware and 
thereby changed the software (1 ee 
40-42, 89; 1'Tr. 57). : 
— 4.10 After various fur ian discus 7 
sions, on May 1, 1975, the Govern- 
ment issued ‘a change order (Mod. 5). 


which inserted new appendixes to — 
the 


specifications and thereby | 
changed the “hardware” and “Soft-— 


ware.” The inserted table I required 


a Sigma 6 computer instead of the 
previously required Sigma 5. STA 
responded, as it had been requested | 


to by Mod. 5,-by proposing three 
- different computers, and by analyz- 
ing the technical, ‘schedule, and cost 
effects thereof. One proposed. alter- | 


native was Xerox 550 computers | 


- (Appeal file tab. 22), The letter in — 
enclosure 6 thereto proposed a 


schedule in a bar. chart..The bar - 


chart i is not clear to us, without 'testi- 


mony. Never theless. par. 8 of en- 
closure 7 of Tab. 22, which is 
entitled. “Delivery Schedule As-— 
sumptions,” assumes delivery of one 
computer by Aug. 15, 1975, one by 
Oct. 16, ets and the last by I Mar. 1, 
1976. | . 
ask EPA also said that it V was 1S aC- 
cepting the Kerox 550. computers 


‘because the Sigma 5 and its RMB- | 


LOS did not exist or would not meet | 
the contract. performance require- 
ments (EPA letter, May 12, 1975; 


Tab. 20). The Government analyzed = 
‘the ‘Proposals — and decided the ; 
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; Keron BBO was hbet for a Govern: 
ment (Tab. 98)." : | 
/ 4.12 On.June 7, “1976, a Gov: 
ernment ‘by. letter said it would ac- 
cept Kerox 550 computers. but. that 
it did not thereby accept the pro- 
posed schedule: or: price. Increase 
ini 2A). ft ees 


- Part I I I _s LA's hh Nourrence sof. 
Costs « 0 f Performance 


a 13 STA incurred. cost under the 
contract and invoiced the Govern- 


ment: for progress payments. ‘The 


cost: for Aug. 1974 was $32,034.52 


| : No. ae 


oad the Gorverinens made prog gress 
payments at 75 percent, so that. the 
contractor’s. cost. incurred under the 
contract by Mar. 6, 1976, was $1, 373; - 
499.46 and the. amount. of progress 3 
payments made by EPA to STA 
was $1,150,278.92 (AX 60). 9 
4.14 The appellant aimed: prog- | 
ress payments and the Government, 
presumably having made the de- 
termination of “validity” required | 
by Article 25 C. (2), or having © 
waived said opportunity, made pay- 
ments as follows (o. = sae 
poe Exhibit 60). 


Amount ‘of parts 


7 Date of request . Date of eer “ 
Fe : . a ' payment. 7 
2 ees 29, 1974... ee “Oct. 15, (7k $24, 025. 89 
2 Sept. 20, 1974.22 2---__- ao Oete 15, 1974.52 S22 es eee 18; 320, 84 
a Ot: 21,1074. 2 oe NOW. 19, 197 — -*49, 979. 90 - 
4 Nov. 9, 1974.2 .22__---__- Dec. 9, 1974_2- 0 a ,  *76, 084. 84 
5 Dec. 13, 1974..-..--._-.--_ dane, 1070. co "31, 887, 22 
6. an, 145.1975 soos os Feb. 10, 1975200020222. © 848; 295558 
7 Unknown. 2 sce g a Bebb. 10, 19752 - #155, 008.06. 
8. Jan. 27, 1G 7iecdoe nu ceee: Unknown aust el, - 32 598. 07 
9. Feb. 1, 1975.-...._-_-.--_- Mar. 21, 1975_..-._.-.--_- 68, 649. 97. 
10 Mar. 7, 1975-----_-__-_____ “Mar. 24, 1975_-.---_-___-_ “ **§5, 235,18 
##*] Apr. 7, 1975.2.-._---------- May 5, 197bs0 uo Succes - *63, 289, 92 
12. May 5, 1975_22-.-__...--.. Wnknown] 2 oad pa .. 2 §8, 676, 68 
13: June 9, 1975-2 » Unknow 23 eo Sot 288, 481.78 | 
sy dA Uy, 197d ene a sess Unknown. -~~---------.-- 2 58, 854. 26 
916 hie Ly A975 cece es A 2, 1075 ee 46, 542. 85 
"16° Sept. 2, 5: (2; ee ae ‘Sept. 22, 1975.--L.---_2___. . . *40, 972. 83 
17: Sept..20, 1975-._.------2---: Unknown. 2-2-2 49,825.26 
~ "18 Oct. 18, 1975... Nov..12,.1975_--..---___- -... *47, 891.61 | 
19 Nov.15, 197300) chee ~Dee..15,.19752.2..--2-----... . 36,356.12 
20: x Dec. 3, 1975s cs Jani By 19762 eo eee 15, 843. 66. es 
21 Dec. 22, ik) yf: eee _ Jan. 16, 1976... ---------- 64,144,838 
.22 Jan. 20, 1976 Rtas Ser eee ee Mar. 5, 1976.2-_-------_-- 38, 356.61 
#EEZ . Feb. 18, 1976...-.------_-_ Mar. 5, 1976-22-22 see = 43, 288,.09 
94° Mar. 15519762 eee Unknown. . ---.---------- poe Vi 130. V7 
2201 Unknown Be Ca ata tage ANOD Daido oho ceh oes. 


, “This i is hie amount paid taking the prompt payment discount. 


** A mount of discount taken is not shown. 
__.***Apparéntly an erroneous number. 


1 Voucher does not have annota tion indicating that payment was made but later requests: indicate that payment , 


was in fact made. ~~ 


2 Question mark indigates that the -caord is not ae 2S to so ietiiee the prompt payment discount 1 Was taken. 


25 6-087—78 3° 





856, 565. 08 | 
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| The, above- listed progress “pay: 
| tent requests were for 75 percent of 
costs: incurred by STA - through 
progress payment request: number 6, 
thereafter the requests were » for 85. 
-_ pereants of incurred costs.” 7 


Part I V—C hange: Order 
- Nego tiati ons ail: - 


‘A. £15 From: May i 1975, “anti Mar. : 
1976, the parties had several nego- 
tiating’ conferences and. ‘wrote nue 


- Merous ‘pieces: of correspondence. 


The maj or emphasis therein was on 


the: proper dollar amount of the 


equitable adjustment. The Govern- 
ment claimed that all. delays were — 


 STA’s fault, that the Government 
had suffered approximately $.5 mil- 


lion in damages and that STA was” 


not entitled to most.of its allegedly 
3 he peemesd ~ delivery or performance of: other 


increased costs because of the terms 
“items of the contract.) - 


of Article 53, Equipment ‘Substitu- 
tion. STA also-advised the Govern- — 
ment ‘on several occasions © that: 
money was needed to keep alive 
STA’s agreement with Xerox that 


. [85 ED. 


was t to provide the 550’s. BR. Gs Tabs _ 


815-40, 41542, 44,47, 48, 49, 50,- Bi; , 
52, 53-56. The: parties’ dalled to i 


| righ: an agreement on-adjustment 


té‘contract pricé or schedule uns to 


os Change Order No: 5. 


“4.16 The: Gcvéininent . es | 


ated Jan, 98, 1976 (Tab. 57);-ac- 


knowledged. that Change Order No. 
5 had an impact. on the: delivery 


schedule, t agr eed that the computers 


were necessary to complete the con- 
tract, ‘indicated. the. Government’s 


- view. that, the contractor. :was.in de- 


fault but said that the-Government 
would accept delivery of three com- 


puters, two'on Feb. 20, 197 6, and one 
on July, 1976 (AX-65 sheet land 


3; AX-66 sheet 1; GX-C, p. 2; 


GX-H, pp. 1 and. 4). (It also pur- 
- ported, to. establish a schedule for 


“4.17 The Government, by 4 letter 


- dated Feb. 19, 1976,. attempted to 
establish a. new delivery schedule as 
follows: oe. ee 


es = = Item NGi ie See ee ‘Equipment or service "Delivery 
fe eee ee, Al Cpu os shes i eiisment, f Mar.’ 5,1976 | 
1 ag Ope Sac ios Se - De. 
Met ped ed eeae anh OOr wae Sheen tek eee ates acai ae ae ‘Mar. “15, 1976 
Sr, ene ace ee ee ane - Software. tie ee _.May 27,1976 — 
Bt Ses es cok ek aa Ne a rn a a 27, 1976 


oe (axe: GX=C, p.2;OX-H, PP. oo 


7 and 4; AX-66, p.1.). 


| : Part V-STA’s Attempts a Obtain 


‘the Computers ace 


, 418 Effective Dec. 18, 1973, STA | 
and Xerox entered i into | an “Orig- - 


onl Equipment. ee Ss 


_ “Purchase Agreement” - (sometimes 
called “OEM”). number M507. This — 


provided that STA would buy and 


“ “Kerox would ‘sell ‘certain. listed 
equipment at stated } prices’ i ‘subse- ‘a 


quent purchase orders are. ; negotis on 


12]: os | APPEAL: ‘OF. SYSTEMS” ‘TECHNOLOGY: ASSOCIATES, ING. 
| | | Tanuary 19, (1978 


550 could. be iseed io. 30, +078. _ 


re (as. to seciodtiieg) (Ax 61). In 


1974 STA negotiated with Xerox 


~ to. obtain , thres Sigma 5 CPU’s 


“Pre-Trial Statement.”) 


STA placed purchase. oider: N lo. | 


18358 on Mar. 12, 1975. Tt was for 
two Sigma 5 CPU’s (model 8210C) 


ata unit price of $111,000, sub-total. 
— $229,000, and other equipment for a. 


Phase I.and Phase IT total of $862,- 


890.50, and optional Phase IIL (ir-. 


relevant) equipment of $502,024.80, 


in a total face amount of. $1,364,-. 


915.30. Delivery of.the two CPU's 
was “not later than Sept. 15, 1975.” 


(P.O. 18358 Mar. 12, 1975, “Re-. 


sponse * * * No. 1.”) 


4.19 STA ordered the 550’s ne 
Kerox-about June 1975 (2 Tr. 4, 
STA letter to Xerox dated May 15, 


1975, and Xerox letter dated May 22, 


1975, both part of “Response to — 


“Reguest- for Production. of Docw- 
ments dated Nov. 29, 1976, No. 1” 
apparently made part of the appeal 


: record. by agreement of counsel—see 
page 8, par. 5 of appellant’s “Pre- - 
Trial Statement” undated but filed 


with the ‘Board on Mar. 10, 1977). 


In its May 92, 1975, letter, ‘Xerox. 
said that shipment, of one. 550 could 
_ be made by Sept. 30, 1975, and two. 

- 550’s by Nov. 30, 1975. In a letter 
dated June 2, 1975, Xerox said one 


STA ordered the 550’s by its Change » 


Order. Nos. 2 and 3 dated June. 9, 
(model 8210C). with delivery sched- — | 7 
ules as follows: one by Nov.15,1974, — 
and two more by Mar. te 1975 
(with associated equipment). (STA 
letter dated Aug. 9, 1974, in “Re- 
sponse. to. Request for Production of 
Documents dated Nov. 29, 1976, No. 
4,” appar ently made part of the: ‘ap- 
peal file by agreement ; Appellant’s S. 


1975. — 2 | 
4.90 On Tou 23, 1497 6, “Xerox 
Wétined STA. that. the: equipment — 
would be shipped between Feb. 20 


and Mar. 5, 1976, andthat. $121, 


985.16 must be paid to Xerox prior 

to shipment and $1,121,887.73 must. 

be paid to Xerox within 30 days 
after acceptance by EPA or 90 days 
after delivery whichever is sooner, 
and a subordination agreement, 
must be sioned so that. Scares has 
clear title to the equipment -until it 
is paid for in full. On Feb. 3, 1976, 
Xerox told STA: that ‘it. would 
accept Feb. 27, 1976, as the final 


date for first shipment if.-STA. ful- 


filled all necessary payment condi- 
tions (mentioned above) ‘by Feb. 20. 
STA did not meet those conditions. 


On June 29, 1976, Xerox notified 


STA that STA was in default of 
its purchase order.and Xerox there- 
fore demanded $1,848,419.73. 


Part VI —The EPA-S TA Attempts 
to Re-establish an Obligation to 
Buy or Lease the Computers 

4,21. Concurrently STA’ and 
EPA had corresponded about the~ 
buy or lease options for the peg T 
computers as indicated below. - 

422 We do not know what the 
parties said to each other prior to. 
award as to the financial strength of 3 
STA or how it planned to ‘obtain _ 


credit (assuming as we do that it _ 
needed to obtain credit, see STA 


letter of Nov. 14, 1977, p- 6, ‘Tab. 4). 


‘Howerer, after award, STA told 7 
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| EPA several mes that funds | 
needed to.obtain the CPU’s and that - 
Xerox ‘would ‘retain ‘title’ to 


. equipment until it was fully paid 
_. therefor. For example, on Aug. 20, 
- $975, Xerox told this to EPA i in a 


etter and EPA acknowledged same. 


(Tab 30): On- Sept. 12, 1975, STA 


= told EPA: by: letter. that the lease 


7 option had expired on J une 30, that 


there weré'no funds in the contr act: 
. for- lease ‘or purchase of Xerox 
- équipment, that Xerox was ready to 
| ship the equipment for the contract’ 
but. would not do so. until payment: 
was made, that STA was no longer 
able to finance the contractual 
agreement, and. that the only way: 
out that STA‘saw was for EPA ‘to _ 


come up with the money and exer- 
cise the purchase options (Tab 31). 
( However, the Board reads Article 


VA as only allowing the Govern- 
- ment to bity leased equipment prior 
to June 30, 197 5, unless prior there- 

to the Tease was, ‘properly extended. | 


-'Phus either STA was In error In. its 


interpretation. of the’ purchase - Op- 
tion or. was really suggesting a. bi-. 
lateral” agreement. under Article 
10 (B)). STA. reiterated this posi- 
tion in a Sept. 28, 1975 letter: (Tab 


33). The. Government responded 


with a proposed Mod. 10 that ex-. 
tended the CPU rental period from 
“the effective date of rental initia-— 


tion * * * and.continue for a pe- 


ried. of, one: (1) year” (Tab 36). 
STA returned this unsigned: and. 
: pointed out that. the lease option. 
had already expired, and that, the 
-_ - proposed Mod. did not. cite funds, . 
. nor “state . rental or maintenance 
ve rates. STA suggested other changes, 


DEPARTMENT oF (THE - INTERIOR" 


bite 2. 


CPU's. 


‘(Lab 36). On October id, 1975, STA 


again alerted | EPA” (Tab! 37 yOn- 


Oct: 31, “1975; ‘STA proposed. two 


alrnaive thethods® to obtain the 
Both proposals: would ex- - 
pire unless accepted by élose' of busi- — 
ness: Nov. ‘10, 1975 (Tab 40). On 
Nov. 12, 1975, EPA“in a long 
letter reviewed the. negotiations re- 


sulting’ from the Mod:.5 change 


order, made‘a“final offer,” and one - 


cluded. (erroneously) that it under- 


stood that it: could have. several . 


more weeks to select-one of the two Pes 
alternatives proposed by STA on 
| Oct. 31. It said “EPA will select one 
of the two alternatives” (Lab 42)0 0 
STA replied and reviewed the con- - 


tract history and situation in along 
Nov. 17, 1975, letter,’ and, In effect. ? 


“rejected EPA’s Mod. .5 final offer : 


(Tab 44). EPA did not issue a final 


decision on Mod. 5 as it had said it 
would. in its Nov.. 12 letter, but. in- | 
stead wrote its Dec. 8) 197 5, letter 
(Tab 47), which again acknowl- 
edged that Mod. 5 was a change 


order and professed not to under- © 
stand how lack of agreement on the | 
contract: price ‘ould: affect perform- 
ance of the contract: (‘Tab : 47). STA 


| replied: by a letter dated Pe 10 and 7 
said i in part: as follows: Pe 


STA cannot meet the agreed-to sched. 
ule without the Xerox 550 computers and 
associated | interface equipment. At the- 
present. time, and’ since June 30, 1975, 


_ there has’ been no_ contract. yehicle or 


obligation of funds by the Government. | 
for “ the ann of the’ come | 
equipment. RG Ps oe 
ig: © eke _— oe ee a m2 ee ae 
[ijt is unrealistic to threaten default: 
to. STA for: non-performance on the con-. 


tract when . the burden - Of | ‘performance ae 
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Che, BOY 2 APPEAL or SYSTEMS. ‘TECHNOLOGY ‘ASSOCIATES, 
7 January 19, 1978 7 


Hes with the Government to provide ade- 


‘quate financing for the system con- 
tracted for. : 


a " (Tab 48). 


"4.94. On: Dec. 18, STA advised 
EPA that STA’s offer in its Oct. 


81 letter had expired. on Nov. 10 
and that EPA’s Nov. 12 letter was — 
too late to be a timely acceptance. 
STA enclosed a letter from Citi- 


a Corp (not. part of our Tab 49) no- 
tifying. STA of the expiration of 
the credit-arrangements -but. saying 

_ that new credit might ‘be arranged 


1976, EPA “directed” STA to ob 


: tain: the computers “pursuant to the 


-. terms and conditions ‘of the subject 
contract.” Next EPA. issued a Mod. 


O18" ‘under the changes clause pur- 
_ porting: to extend the lease period | 


for 1 year (Tab 14). STA returned 
it saying it was unauthorized by 
the changes clause -(Tabs.51 and. 
54). EPA agreed and said the Mod. 


had been issued in error and was © 


rescinded. (Tab 56). On Jan. 16, 
1976, STA. offered a new proposal 
‘ with equipment. priced at $1,471,- 


| 211.10 for Phases I and IT, and said 
_ that.10 percent thereof was needed - 


as advance lease: ‘payments (Tab 
52). It also enclosed a proposed re- 


© vised Article 11 and 12, and a new > 
7 ‘schedule. On Jan. 22, STA supplied a 
the new proposed price. for the re- 


“(Tab 61.) STA - yeplied. by. letter 
dated Feb. 19 (Tab 62) and con- 


quired maintenance contract (Tab 


BB). EPA replied by a letter dated 


“ _ January 28, 1976, directing STA cluded by. saying that, “we. are on be 


a 24 ; 


to obtain the ouphee and pure 


porting to unilaterally establish. a 
new delivery schedule. It also said 
“it is mutually agreed that delivery > 
of the Xerox 550. computers to the | 


EPA Ann Arbor facility-isaneces- 


- sary condition to enable you to suc . 


cessfully pursue completion of the 
contract” (Tab 57). And the letter 


then said “since the initiation ofthe 
required rental. period has. not yet 
occurred. .. [because. the computers 

had not. been obtained or installed], — 


the June. 30,. 1975, expiration , date 


for the rental. period has.-b . 
a EPA ‘gave (1) accounting and — or.the rental. period, ‘has -become 


_ appropriation data and (2) the to- 
tal funds. obligated for. the. first | 
year’s lease: (Tab 49)..On Jan. 9, 


nugatory and we will deem the con- 


tract..to. provide for . expiration - 
thirty. (30) days after. initiation of 
the rental: period.” But the Jetter - 


said nothing about being a. final de 
cision nor about. money. STA ques- 


tioned this letter (Tabs 58 and 60), 


EPA. replied on oo i, Te as 
follows: | 


Tis: ‘the ‘desing of the Government to 
currently contract for the first: option 


year of equipment ‘rental - and mainte-. | 


nance under Contract 68-01-2782. Upon 


the conclusion. of negotiations. of pro- — 
posed Modification No..13. to Contract. oO 
| 68-01-2782, it is HPA’s intent to fund this ; 
requirement initially - in: the amount of | 


$150,000 which is. maa reserved as 


7 follows > | 

Currently Obiigated | (Article . ee 
 22.C of Contract 68-01-2782) _ $ 42, 626 gt 
— 68X0108 00725. HTSOENDD? . 


81.12 ese Severe ns ee or oe 
68X0108 00919. 613556EDD2 ~ ge 
O12 3 po oa ee a , ot 
- $150, 000 


oo DECISIONS ‘OF THE 


: notice that the miicieatons is ae. 


ficient 1 in. funding: and the modifica-_ 


tion ‘as. a basis for securing 


_ equipment firianciig | is probably — 
inadequate. [STA] is forced to sus-— 


pend: work ‘until some forthright 


guidance and clarification 1 1S forth- 


pi coming * Boe oe 

4,95 STA thereby anid blind pro- 

ae posed Mods. 13 (different from the 
- prior: Mod. 18) and 14 were insuf- 


ficient to obligate funds. (‘The pro- 


posed mods are appellant’s docu- 
ments tab © BB.) ‘One (of several) 


proposed: Mod. 13 (all unsigned) _ 


| proposed a rental rate for item 1 
(the three CPU’s and associated 


equipment) at $45,621 a month or 


$547,452 a year (for the first year) 
and said that there was $140,285 of 


“funds available” and ‘that “work | 


BOE shall not result i in cost in ex- 


. cess of. the: limitation of current | 
funding of $140,285 of equipment | 
7 lease/rental * * *7 Next EPA is- 


sued a show cause letter for alleged 
lack. of documentation ateb bia 


Cocina aaanad OF THE ‘INTERIOR 


ond STA responded by : a Mar.. 8, a 


1976, letter, which concluded. as. 
follows: . 


The failure of the Government to pro- 


vide the expected obligation of funds and — - 
modification of delivery - dates, 


or to 
challenge STA’s refutation of its stated 
position concerning the expired contract, 
leaves this Contractor — no alternative 


other than to bring the program to an. 


orderly close and assess the Govern-. 


ment all charges properly. due it. Any 
action to the contrary,.as we have been _ 


advised by counsul’s [sic] opinion, refer- 
ence (c), would be to proceed at our own 
peril. This position was outlined in our 
meeting. of March -3, 1976, and continues 
to: be. our. position: unless the Govern- 
ment is prepared to make the necessary 


adjustment to obligation of funds, terms 


and conditions, delivery schedules, and 
technical objectives. (Tab. 66.) © 


Part Vy Dontrachah: Stats. at 
the Time of the Termination. 
4.26 As of Mar. 8, 1976, STA had 
performed the folloinie’. parts of 
the contract. as modified: through 
Mod. 12. . 3 





ee Ben: rs Work : cee Yes 0 Nov avo. Source ¢: 
Leneeeeneon 3 CPU's am er ecns Seataten ety NOS etal — 
Deudueeeteegs - Phase I and IJ table 1 (all -.202--.---- No as to 6 2 Tr. 196. 
oo - equipment except: 7 pages of © 
_ CPUs). - Ga StaEy, “ me te 
ae ee ce mene. —_ 
eee ae Rates “An Phase IT and II Table See eRe cee d0.225G . Re 
SP Sear -8equipment. — Pn heo! hoe 
aA weenie tas soy "General purpose Phase II Yes 80 pet aed eteseent 2 Tr. 146. 
ae ae software-except 3B: a Serr ae 
= ee —_ Phase J software...--.____- rs; ea nes eee ae is Ne. 
" #Ane2 8 Manuals... .--~-------- Yes 100 Det e oT e a ex 
|: eis Mente adi oe Yea eee ees — Do 
20a eee os inne ee Sel eeeen te INO setae 2 — 
= (Gener ean A renne! test plan... ds one le ln Novi te ie — 
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 $Or ee 


ment issued a letter terminating the 


contract for default saying in Dart | 


aS follows: 


| You. have: without. legal: excuse, failed 
7 <a: deliver the Xerox 550 computers. to the 
Environmental Protection Agency (EPA) 
Mobile Service Air Pollution Control Lab- 
; oratory by Mar. 5, 1976, as required by 
Contract No. 68-01-2782 of Aug. 15, 1974, 
and the Agency’ s extension thereof, ‘dated 
‘Feb. 19, 1976, Further you unequivocally 
- repudiated further performance ° under 
the contract in a meeting held Mar. 3, 
1976 in the office of the Director of the 


EPA Contracts Management Division. 


Effective immediately, Contract No. 68- 
| 01-2782 is therefore terminated for de- 
fault and your right to proceed further 


with the performance of ne contract hag | 


ceased: * * * i 7 


} (Tab 69). 


ASSOCIATES, INC.) = 23 


APPEAL: OF ‘SYSTEMS ™ ‘TECHNOLOGY: 
ees bs ae 19, A9TS | 
oe Item Wore : an oe oe 
7. Sea ek ssiaere lhe ‘Site AnctinEA SHOR - oo ose ce ecu NGOs ctvecees is 
Sip tous sce dee _ Progress-reports....._.-. Yes..-.....-...--------.Ex. 62 
Dene even n ccs eg REAM OMAN aoe eae ae ne eer oe NOS sous: — 
- Additional Work ae - a | : 
Ground system Mod. oe VCR oe Sood eh ee Ex. 62 - 
os 2 Tr. 143 
ee Desi. and prototype TGS foe ee eee Do. 
Mod. 7. | aan os 
~ Drawings Mod. Siac } {Seen ene ea mere — Do. 
38 Relay modules Mod. 8. Yes_._.....-.-.-.----.- Do. 
Eitetne cireuit, boards b's a ae ee oD en Dos 
Engineering support a, OS sete ee ce ee ele Do. 
Mod..10. a2 we 
, Control panels, ¢ etc. Mod. MGR tS eek Sa Do. 
4.27 On Mar. 8, 1976, the Govern- 5. DECISION, “ANAL YSIS, 


- CONCLUSIONS . OF LAW. — 


THE APPEAL Is SUS- 
TAINED. . 


Part [The | Ca Preiss | 
trated Performance by Failingto 
Timely Buy or Extend the Lease = 
_ for the Computers. 


| ay Our ultimate conclusions of 
law are as follows: 

(1) The parties sot the con- 
tract with the expectation that STA 
would obtain and‘‘install the com: 


puters before May 30,1975, and that 


EPA would lease aiee for 1 month, | 
and that . Se 


(2): EPA would exercise its 3 Arti. a 


Ar 10 option to extend the. computer 


(table 1) rental option ..(in. the 


month of June 1975) by giving pre- - | 


- nary notice May 81, 197 5 (Art. 


~~. 10A), and sign and deliver a SF30_ 
“before June 30, 1975 (Art. VA and — 


— 10(B)), on that 


(3): EPA would, during June 


1975 or during a properly uni- 


- laterally extended lease period (or 
one later extended by mutual agree- 
ment), buy the computers taking a’ 
rental credit of 80 percent for the - 
rent for.months 1-12 and 40 per- 


cent of the rent paid during the 13th 
and subsequent.months. . 


(4) EPA did not. exercise as 
| option under Articlé 10 to extend | 


7 the computer lease period. 


(5) ‘The time when the. Govern- 


ment could unilaterally exercise its 


option, to extend the computer lease. | 


expired July 1, 1975. 


(6) The parties by early Mar. 


| 1976 failed to. conclude a, bilateral 


7 agreement to revive the ‘Govern- 
-ment’s right to lease: ( and buy) the 


computers (and other table 1 paste 


oO ment). 
ey Neither Mod. 1 nor Mode 5. 
were the preliminary notice nor the 
. exercise of the option to extend. the 
a lease period of the computers. 


(8) Nothing EPA did after Sine 


197 5 constituted: an exercise of the 


option to extend the lease period of 
she computers, 9. 

(9) STA: acted. seie shally’: in 
| See eae performance.-until Mar. 
1976 in the expectation that-EPA 


would obtain funds. and. enter into 


a bilateral supplemental agreement 
under -Article:10(B) and. thereby 
establish new rights and duties with 
respect t to lease of computers. - ; 
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(10) STA was yustitied : 


in stopping work under the contract | | 


in Mar. 1976. Cf. Seven Sciences, 
ASBCA No. 21079 (Aug. 80, 1977), 
77-2 BCA. par. 12,780; and cases 
cited in Wational Tire Company, 


“Ine. ASBCA. No. 18739 (July 16, 


1975), 75-2 BCA par. 11,400 at 
54,282; G. W. Galloway Co., 
ASBCA No. 17486 (June 30, 1977), 


7-2 BCA. par. .12,640 at 61,298; 
"Restatement of the Law of ome _ 


tracts (1932) Sec. 288 pp. 426, 427; 
17A C.J.S. Contracts, §§ 4991), 499 


(2), fn. 74, $404, § 452, § 456c; ef. 
also 17A.C.J.S. Contracts, § 578, fn. 
- TLAS, § 461, §§ 610, 614, 463 (2), 464, 


468,. 473, ‘5OS5B; ‘Williston on Con-. 


tracts 3d_ ‘edition, secs. 677, 877A, 
- 677B; Corbin, Contracts, 1962. edi- 


tion, sections 1252, 1255, 1256, 1257, 


1964, 1390, 1822, 1893; Ned C. 


Hardy, AGBCA No: T4441 (Nov. 


41, 1977); 77-2. BCA. par. 12,848; 
ef. C. W. Schmid.v. United d States, , 
TTB Ct. Cl. 302 (1965). 


[2]. Part The Gloviotdanint oe 
Waived the Original: Delivery 


Schedule, and Failed to Carry tts. | 


: Burden of Proof That the New 
Schedule it Attempted to. Estab- 


lish Was Reasonable for it and 
STA Onder the Circumstances 
Then Existing. 


We reach the following conclu- 
sions of law in,regard to the deliv- 
ery or pean schedule aspect 
of this case. : : 

(11) The Government : waived 


the original ‘performance schedule. 


AMECOM Division, Litton ‘Sys- : 


. 49] APPEAL -OF SYSTEMS, TECHNOLOGY ASSOCIATES, INC. 


January 19, 1978 


? ae nen ASBCA No, 19687 (Jan. 
oN. 1977), 7 77-1 BCA par. 12,329. at 


ee p. 59,567; Wiekes Industries, Inc., 


ASBCA: No. 17376 (Mar. 12, 1975), 

-_ 75-1 BCA par. 11,180 at p. 53,259- 
60; Clavier Corporation, ASBCA 
No. (19144 (Apr. 15, 1975), 75 


a BCA par. 11,241 at pp. 53,505-6. 
a (12) EPA had’‘the: burden of 
' proof to establish that the schedule | 
it sought to establish by its Feb. 19, 


1976, letter was reasonable consid- 


ering all the circumstances existing 


for EPA and STA at that time. See 


eases cited in the preceding para-_ 


: graph. The Government might have 


tried to carry this burden by r putting ee 
on one or more fact and expert wit- 

nesses. Ideally 4 good computer ex- 
"pert. with thorough familiarity with — 


the facts of this contract history 


could have testified: as to the par- 
ties’ duties: under the contract’ as. 
awarded, the effect on those duties — 
occasioned by modifications 1 and 5, 
the validity or ‘lack thereof, in his 
opinion, of appellant’s: claims for 


time extensions, and the reasonable- 
ness of the schedule established by 
the contracting officer in his Feb. 19, 
1976, letter. This. would have béen 
the direct way. to establish. the rea- 


ae sonableness of the schedule. How- 
"ever, no witness so testified. Thus, 
_. the Board is left to weigh the Gov- | 
- + ernment?s arguments that because 

- appellant once proposed a schedule 


— (in May 1975) its “acceptance” in 


. Jan. 1976 (Tab 57) and F ebruary 


1976 (appellant’s document 53), 9 


i: ort months later was,reasonable (2 Tr. 


29). This is not self-evident. The 


May 197 5 ee iene Ree | 
ule/performance assumptions. ‘The — 
Government never’ addresses the - 
reasonableness of theseassumptions, 
No Government witnesses testified 


as to the reasonableness: of that 


1 schedule as of February.1976 and 


the appellant’s witness testified that 
the schedule was not. reasonable: (3 2 
Tr. 83,178,174). . : | 


(13) The - ‘Government, 


Part screen é Was a : Ohange 
Order Which Required &. quitable 
_ Adjustments in Schedule and 
_ Price 7 


- There is an ipferantial’ ariumint = 
in this appeal that Mod. 5:was not.a- 


change order but should have been a 


mere acceptance of an equipment 
substitution at no increase in price 


and with no extension of the per- 
formance schedule. 


‘We state our” 

conclusions’ on this issue to lay to 

rest these thoughts. | ? de 
(14) Mod. 5— was” a Sartor 


change order issued under the 
changes clause and obligated the — 
Government to equitably adjust the 


performance schedule and the con- 


tract price. We reach this conclu- 


sion for two reasons. Firstly, a : 


Government issued the mod. in | 
change order format. Presumably _ 


this was done by responsible trained — 
contracts personnel, Thus the con- 


| duct of the parties prior to a dispute | 
has great weight in assisting the. — 
Board to determine the proper in- __ 


aery: _ 
easlg failed te carry its burden. of — 
proof oe the new schedule was rea- 

| sonable. - e : 


26. 


terpret ation of their eontraciual 


rights and duties. Julius Petrofsky 


dj b/a Petrof Trading Co.v. United 


States, 203 Ct. Cl. 347, 361 (1978) ; 
Florida ‘Builders, Inc. ASBCA 
‘No: 8728 (Sept. 30, 1963), 1963 
‘BCA. par. 3886 at 19 290 ; Nash, 
Government Contract - Changes 
(1975) Fed. Pub. ne., pp. 221, 222, 
(995. Secondly, it is clear that a 
standard clause, the changes clause, 


will not easily be varied by a non- 
standard: clause, ¢.g., Article 53. 


“Equipment Substitution” Bethile- 
hem Steel Corp., ASBCA No. 13341 
(Nov. 19, 1971), 72-1 BCA par. 9186 
at 42,588 and the cases cited therein. 


Some of the activities of the parties 


from Aug. 1974 to May 1, 1975, in- 
dicate eer concepts of wha 
was readily available and what was 
desired by the Government. Thus 
while it is possible that the Govern- 
ment could have during this period 
insisted that it would allow no 
change in. the performance require- 
ments and would invoke Article 53 
if STA proposed different hard- 
ware, the Government did not. do 
this but instead exercised its con- 
tractual. right. to issue a change 
order. Upon doing so it obligated it- 
self to equitably adjust either or 
both the schedule. and the contract 


price. because of changes thereto 


caused by the change order. The 


| Government ‘still has this obliga- 
ee oar Je 


a, Part I Voothe: Cue is pene 


nated for the Convenience of the 


~ Government and the Contracting | 


Officer Must Now Equitably Ad- 
ee the Contract free Onder 


| _ DECISIONS OF THE DEPARTMENT. OF: THE INTERIOR 


[85 LD. 


e “Second Sentence of Para- 


“graph It(e) a the Delete — 


Clause 


| Bocuse the: parties ia ex: 
pressed different views at different © 
times about. the relief provided in 


the contract if we hold that the de- 
fault termination was improper (as 
-we herein do), we state our ee | 


sionsonthisissue. —_—/ | 

(18) The preamble to the termi: : 
nation for convenience (T/ oC) 
clause makes it not applicable to 
the present contract which 1 is over. 
$100,000... : 

(16) Thus by the tarts of the 
second sentence of par. 11(e) of the 
default clause the. Government 
must now. equitably adjust the con- 
tract “to compensate for * * * [the] 
termination.” | 

(17) The contractor’ S. claims for 
other constructive changes need not 
be, and are not, decided. by us but 
are remanded to the contracting. of- 
ficer for. consideration when he 
equitably adjusts the contract ‘by 
reason of the termination. In. any 
event, the parties may. have recourse | 
to the disputes procedures if. these. 
matters cannot . be. amicably re~ 
solved. 3 

(18). The eal is s sustained. 


Gore S. Sra, a 2 
Administrative eee at 


Wie CONCUR: 


Wace F. Rrecre™ 2 
Chief Administrative Juilge. , 


G. Hersert Pack woop, 
Administrative fi wage: 


“APPEAL OF ‘DONALD’ AY ‘WATSON - 
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APPEAL. or DONALD A. WATSON 


- Q ANCAB 289, 
: Decided February 8, 1978 
: Aiea ‘from the Decision - of the 


Alaska State: Office, Bureau of Land 
dated 
June 8, 1976, rejecting a primary 
place of residence selection of Donald 


Management #AA-8592, 


A. Watson, ‘under § 14(h) (5) of the 
‘Alaska Native Claims Settlement Act, 


1974), as: amended, 89 ee (1145 
(1976). ; : 


Decision of the Burean of Tan 


Management + AA-8592, dated 
June 3, 1976, 
1, Alaska Native Claims Settlement 
Act: Primary Place. of. ‘Besudence: 


Criteria 


In rier to establish a primary place of 


residence there must be evidence that the 


applicant resided on: the tract applied for - 


as‘ his primary place of residence on a 
regular or seasonal basis fora substantial 


period of time. 


APPEARANCES: ‘Ghanty Croft, Esq, o 


Croft, Thurlow & Loutrel, 425. G 


Street, Suite 710, Anchorage, Alaska — 


- 99501, for the appellant Donald A. 

Watson; Bruce E. Schultheis, Esq., 
Office ‘of the Regional Solicitor, 510 
L Street, Suite 408, Anchorage, 

| Alaska 99501, for the State Director, 


- Bureau of Land Management... 


-OPINI ON BY 


“ALASKA NATIVE oLArus . 


APPEAL BOARD 


“The Alaska Native Claims Ap- 
peal Board, pursuant to Seas Sa a 


affirmed Feb. 2, (1978.. 


a ae 


ae acee in es ‘mes Naive cart 

Claims Settlement Act, 43 U.S. (Oe 
— §§ 1601-1624 (Supp. IV, 1974), as 
amended, 89 Stat. 1145 (1976), and 
the implementing regulations i in48 0 

. CFR Part 2650, as amended, AL WR a. 

14784 (Apr. 7, 1976), and 43. CFR | 

Part 4, Subpart J, hereby makes the = 
following findings, conclusions, and 
decisions affirming the Decniad of . 

_ the State Director, Bureau of Land- 

Be ; | Management + A.A-8592 (herein-- — 

43 -U.S.C.. §§8 1601-1624 (Supp. IV, — a, 


after the State Director). | 
Pursuant to the regulations in 43 


CFR Part. 2650, as amended, the — 
State Director i the officer of the. 
United States Department of the’ _ 


Interior who 1s authorized to make | 
final decisions on behalf of the ‘Sec- 


retary on land selections under the 


Alaska Native Claims Settlement 


Act, subject to appeal to this Board. 


On Dec. 14,1973, Donald A. Wat- 
son filed an application for a pri- . 
mary place of residence: under — 
§14(h) (5) of the Alaska Native 
Claims Settlement Act of. Dec. 18, - 


1971 (85 Stat. 688). This provision 


of ANCSA provides as follows: 


The Secretary may convey to a Native, 


upon application within two years ‘from | ~: 


the date of enactment of this Act, the 


surface estate in not to exceed 160 acres... : 


of land occupied by the Native as a 
primary place of residence on Aug: 31, 
1971. Determination of occupancy shall 


_ be made by the Secretary, whose decision ao ee, 

shall be final. The subsurface estate in’ i te 

~ such. lands shall be conveyed to: the ap- ae 
propriate Regional Corporations ; 7 


[85 Stat. 705] 


In his application © acpelene : s 
“stated that he had occupied this 
tract, = eee of aed ae 


85 LD. No. 2 =“ 


= ner. of this, 
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from May of 1970. 0 to the date of the | 
application, except for about three 
months each year. when he resided. 

at 104E. 53d Avenue, Ge, / 


Alaska. | 3 
~ - On Mar. 12, 1974, the Chief Ad- 
: judicator of the Alaska State Office 


issued a notice requiring appellant 
to submit evidence of improvements . 


in support of his claim. On Mar. 


28, 1974, appellant sent a letter to 


the’ Bureau of Land Management 
stating: | Moe 


ee that. a ‘building s - 10° is con- 
structed on the property also have cleared 


z out underbrush and fallen trees. in this 4 
area. Ye Hog 


ti have” ‘occupied this - property for the 
| past D ‘years in the.summer. time for 
fishing, gardening, and berry picking and 


in : the. winter. I run. a pape in eae 


area. 


‘On May _ 6, “4974, an os B. 


; Monnie, Refuge ‘Manager, Kenai 
_ National Moose Range prepared. a 


q statement entitled “re. Native Ap- 
‘plications. for Primary Place - of 


| -Residence,. Kenai: National Moose: 


- Range.” Mr. Monnie: stated that 


land described in appellant’s appli- 


cation’. was within the Kenai Na- 


tional Moose. Range and as.-to = 


pellant’s « ap cae : Soo 
| follows: ak oo | 


# “Donald A | Watson—AA8502—An ‘old , 
| cabin, is located near. the. southwest COr- 
f described _ property. This. 
7 cabin has been there. for. many years and. 
-(B-1). quadrangle of 1950. 


the. Kenai 
shows this cabin. How. Jong it. existed at 
that site before 1950 is unknown. ‘How- 


oe 3 ever, the cabin is not inhabitable- as. a 


_ primary’ ‘place Of residence. It has a dirt 


: floor; no doors.or windows in the: -open- 
) ings, which. are for that. pur pose, the roof 


<< ig mostly deteriorated and partly missing 


[85 LD. 


. with some cdigin plastic patched over the 
holes. Nothing is inside the cabin in the __ 
way of furniture or personal belongings. 


The eabin is empty. This building could. 
not be a primary place of residence dur- 
ing all of these years. as it is uninhabita- 
ble for extended periods of time. It could 
possibly be-used as a temporary shelter. 

by hunters or fishermen. No other -build- 
ings exist on this tract. ; : 


On June 27,1975, Gary. Badiaue: 
sen, Realty eee ine for the Bu- 
reau of Indian Affairs, made a field 


. examination of land ineluded in the | 
_ primary place of residence applica- 


tions of appellant and others. 
Present were several members of the 
Watson family including Donald. 
Watson, the father of ‘appellant 
Donald ‘A. Watson.’ “Appellant was’ 


not: ‘present. In issuing a report‘on™ 


this examination, Mr. . Rasmussen 

stated that Donald ‘Watson owned a. 
five acre tract near the tracts applied _ 
for as. primary places of residence 


by Donald A. Watson, Russell Wat- 


son, Donald. Watson, and Teresa. 


Neitz. On this tract of. land owned. — 
by Donald Watson, was a two bed- _ 


room cabin of recent construction, 
smokehiouse, outhouse and garden: 
As to the tract of land applied for : 


by appellant, Mr. ‘Aasriussert ae 


as follows: 


On the lands dpplicd: for by. Donald A. _ 
Watson, we located a small dilapidated’ | 
old cabin. This cabin is. not usable in. 
its present condition. There were no. 
signs of use in recent” years. The door 
was missing, ‘the roof ‘was collapsing, 
there were.no personal belongings or 
furniture inside. . 


No other ‘Jaiproveinents were located ee 
any of the four pareels. | 


Donald Watson stated that each winter 


they. Tan a trap. line. which covered an | 


area much larger than the area covered | 
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by the four applications, He showed us 
' where traps had been set at various 
places on the subject lands. Bach, trap 


 gite we observed: was next to. a. large : 
_- tree and easily. recognizable. Bait wires 


were still hanging from tree limbs and 
_ bent rusty nails which had anchored. the 

traps were found in‘or near the base of 
the trees, 


This field report eonaaded: that 


all members of the Watson family — 
were using the same ‘set improve- 


ments which were located on land 
owned. by Donald Watson, appel- 
“Jant’s | father.. The report further 


-  coneluded’ that appellant’s use of - 
the land for which he applied as a 


primary place of. residence was 
casual and occasional. | 
_ On’June 3, 1976, the State Office, 

Bureau of aad Managenient, 18- 


sued Decision # AA-8599, rej jecting = 
an application. for a, primary place 


of residence under §.14(h) (5) of 
the Alaska Native Claims. Settle- 
ment, Act of Dec. 18, 1971, filed by 
Donald A. Watson: on. Dee. 14, 1973. 
“This decision. stated in pertinent 
part: . 
: eo a 


: lew Poe ‘ eer 
: mo ae * 


“Mr. Donald as Watson does not meet the 


statutory. nor regulatory requirements 
‘for a primary place of residence, There- 


fore, his application must be; and is here- — 


- by rejected for. the following reasons. 


7 2(a) and: (c) states : 


(a) Casual or occasional use. will aGt 
‘pe considered as occupancy sufficient to. 
 yoake the tract applied for a primary 
.. place of residence. | 
(ce): Must have svidanee: of cepmcne 


or seasonal cecoEeney for. substantial 

imerlods of time. 2 3 
64 a uly 5, 1976, Sppetiant filed 

his Notice of Appeal and subse- 


29 . 


2 quent to such filings filed his Brief 
in Support. of Appeal..No request 


was made for a. hearing pursuant to’ 


43 CFR 4. 911(c) on is mattersin 


this appeal. 
A primary place. ce cis is” 


defined in the re gulations i In 43 CFR 
2653.0-5 (d): | 


“Primary aes of eaeane means a 
place comprising.a primary place of resi- 
: dence of an. applicant on Aug. 31, 1971, at 
| which he regularly resides on a perma- 
nent or seasonal basis: for’ a ‘substantial a 


period. of time. 


Further seuatabone in. 43 CFR 


26 53.82 set forth the. criteria for 
establishing a primary place of res-. 
idence. ‘This regulation states as fol- | 
lows: - 


(a) Periods of. occupancy. - Casual or 
occasional use will not be considered: as 


: occupancy sufficient to “make ‘the. tract 
applied for a primary ‘place of” résidence. : 


(DB) OU ES constructed: on. the 


| land. 


(1) Must have: ‘a aweliaee! : 

(2) May. include associated. structures 
such. as food cellars, drying racks, caches 
etc. | 


(e) Lgpeience of ocvupancy. “Must have 


evidence of permanent” or seasonal Oc: . 
. cupaney. fer substantial. periods: of ‘time. . 
. (Italics, supplied. ie 


_ Appellant. eaieade: hat: ie oe 


7 co mage all. of the: requirements neces- 
“Departmental regulations 43 CFR 2653.8— _ 


sary to establish a, primary place‘of 


- residence. In his Brief in Support 
Of Appeal, he stated that the fact 
-that the Bureau of Indian Affairs a 


field examiners found evidence of 


trap. lines in places pointed out by 
-appellant’s father and the fact that . 
they found an.old “trapper’s cabin” 

_on the sélected land is proof that he 
used and occupied the land. To help 


i = 2 


ee support his donterition ‘that fig oc- 


2 These - 
were found not to be located on the 


cupied the lands, appellant: also had 
his father summarize the time spent 
by the family at the location. His 
father stated that the family sp ent 
time at the location starting in 1961, 
that they built a home in 1970, and 


that in 1971 they spent approxi- 


mately eight months at the location 
finishing the interior of the house, 
Maintaining a. smokehouse, doing 


gardening ee in the summer and © 
trapping in the winter. He further 4 


_ stated that they used the land. in 
1972 and 1978. 
Appellant also ofan in iis 


= Brief in ‘Support. of Appeal that 


year-round occupancy is not: re- 


_ quired to establish a primary place 
of residence and the fact that he - 
has a more modern.and substantial - 
- dwelling in another location is not — 


relevant. in establishing a. primary 


Ps ae place of residence. 


The field report of the Bureau of 


ress Indian Affairs confirmed ‘the fact 
that there was a house, smokehouse 
and garden located in the vicinity 


of the. land claimed by. appellant. 
| improvements, however, 


_ land applied. for by appellant as a 
primary place of residence. All of 


these -improvements were located - 
on land within U.S. Survey 3141, 


which is owned by appellant’s. fa- 
_ ther and which is not a part of ap- 


pellant’s: primary place ¢ of ~~. 


claim. he 5s 
The only improvements or slens 


- of use and occupancy. on the land 


: appellant. seeks was some evidence 


of a trap line and the existence of 
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a cabin. The BIA field examination 
‘found the cabin to be: a dilapidated 


old log structure with missing 
! doors and windows. and a collaps-- 
ing room. No personal belongings or 


furniture — were found inside the 


cabin and there were no signs of 


recent occupancy. These facts were 
confirmed by. an earlier inspection _ 
of the land in appellant's applica-. 


‘tion made by the Refuge Manager 


of the Kenai ‘National Moose 


Range. The report made on this in- 
spection by the Refuge Manager : 
stated that, this cabin had been in. | 
in 1950, was vacated _ 
many years ago, ‘and was in an ex- _ 
tremely deteriorated condition. 


existence 


At no time does appellant specifi- 7 
cally state that he resided in the 


dilapidated cabin which is located 


on the land in his application. Fur- - 


thermore, in his Brief in Support. | 
of Appeal, he refers to the struc- . 
ture as a “trapper’s cabin” rather | 


than his primary place of residence. 


cupancy of the land for which ap- 


pellant has applied, which was dis- 


covered i in the field investigation. of. 


‘the Bureau of Indian Affairs, was 


sign of a recent trap line. This trap 


line, according to the field report, _ 


covered an area much larger than 
the areas sought by appellant and 


other members of his family. ‘While 
the existence of this trap line could 


substantiate appellant’s claim that 


he did use the land, such evidence | 

does not show that appellant in fact’ _ 
occupied this tract of land for sub- — 
stantial periods of time as & Place | 


of residence. a 


The only other sign of use or oc- : ; 
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“The field’ report’ on this applica: | 
tion did not. find any evidence that 


appellant. had resided on this tract 


on a regular or seasonal basis as his _ 
pr imary place of residence. Appel-— 
lant, in his Brief i in Support of Ap- 
_. peal, did not give any further evi-- 
— dence of occupancy of this tract of. 
land. On the contrary, the evidence 
shows that appellant and his fam-— 


ily had built a house and smoke- 
~ house, done gardening, and resided 
‘on property owned by appellant’s 
father which was located near the 
property which appellant claims. 

[1]. The fact that appellant’s 


father owns land and had a dwell-. 


ing in the vicinity of. appellant’s 


primary place of residence claim is 


not sufficient to validate appellant’s 
claim. In order to establish a pri- 


mary place of residence there must. 
be evidence that: the applicant reg-. 


ularly resided on the tract. applied 
for as his primary place of resi- 


- dence on a regular or seasonal basis. 


for a substantial period of time. Al- 
though there appears to be regular 
and seasonal occupancy of the tract 
of land which is. owned by appel- 
lant’s father, the evidence does not 


show that. appellant has occupied 


the tract of land for which he ap- 


plied as his primary place of resi-— 
dence on a.regular or seasonal basis 
-. for’a substantial period of time as 
ae required - by 48 CFR. 2653. 8-2(¢) 
and 43 CFR 2653.0-5 (d). The evi- 
dence shows that the use of the tract . 
of land for which appellant has ap- 


_ plied. is only casual and occasional 


| : | which is not sufficient to make the 
_. tract applied for a primary place 


@)). 


L Indian | Probate: 


of ‘residence, 8 ORR 2658. go , 


“Based oll ie hove Shdings, ie 


Board, therefore, affirms the Deci- - 7 


sion of the Bureau of Land Man- — 
agement “in rejecting the applica- 
tion of appellant. . : 

_ Having affirmed the. peeaon of | 
the Bureau of: Land ‘Management: 


of June 3, 1976; on the above ~~ 
grounds, the? Board finds that. the 7 
remaining issues raised on appeal 
are not dispositive of the appeal — 4 
and the Board ‘in its discretion de-~ 


clines to rule on such 1 issues. 
This represents a unanimous de- 
cision of the Board. Se 


Junin M. Baise, a 
Chairman, Alaska Natwe 
Claims A ppeal B oat, 7 


Aproar. E. DUNNING, i 
| Board M emb on. 


7 Lawrence ‘Marson, | 
iB oard M ember 
ESTATE OF DOROTHY SHELDON 
" IBIA it 


Decided Febr ear “y 7, 1978 


‘Appeal from a decision denying vet 
tion for rehearing, | 


"-Reversed ins part, ‘modified | and : 


| remanded. 


Wills: 


| — 
proval of ‘Wills—425. 11 7 


‘Regardless of -seope of a eae - 
Law J udge’ s authority to grant or with- Hi 


tion of 425.7 


oe" In’ construing a will, the court is ia 
with the Situation as it existed when the 


32. ~—~C DECISIONS 


. hold. approval. of the will of an Indian 


under ‘statute, there is not vested in the 


Judge the power to revoke or rewrite a: 


will or a-part thereof which reflects a 
rational testamentary | scheme disposing 
of trust or restricted DEOper ty. 


2. Tidia Probate: Wills: 
ally—4250 =| 
There is a strong. presumption fiat one 


. who takes. the time to write a will does 
not intend to die intestate. 


“8, Indian Probate: 


will was drawn and must consider all sur- 
rounding circumstances, the. objects 


sought to be obtained and endeavor .to.. 
determine what was in the testator’s mind 


_ when he made the bequests, and the court 

must not make a new will for testator 
or testatrix or. warp his language in order 
to obtain a result which the court might 
_ feel to be right. 


It is. well. established. that, in construing 


a will the courts will: seek for and give 


| effect to the intent, ees or plan of the . 


: testator, if it be lawful. » 


“The: intent must be” gathered when. ioe: 


sible from the words of the will, con- 
_ Strued i in their patue al and obvious Sense. 


- 4, Tidiaa. Probate: Indian ‘Beorgani- 
zation Act of June 18, 1934: General 
ly—270. 0 ? 


_. The Act recognizes two classes of persons : 
. who may take. testator’ 8 lands by devise,. 


that is, any member of the Tribe having 


_ jurisdiction over such lands ‘and legal 


heirs of the testa tor or testatrix. 


5. Indian Probate: Indian Reorgani- . 
19384: Con- 


zation Act. of June 18, 
struction of: Section 4270. 1: 


a share i in the estate, 


OF. THE. DEreR ea 


Gener 


‘Wills: : Construc- : 


- MARIE LEWIS, 
each * patel 


‘oF THE INTERIOR — [85 LD. 
"APPEARANCES: Lewis A. Bell, ene 
Bell, Ingram & Rice, for appellant, 
exnionn (Young) Hatch, 7 


| OPINION. BY 
- ADMINISTRATIVE yUDGR 
oe BABAGH 


. NTERI OR BOARD OF 
f NDI AN APPEALS 


Effic Dorothy. ‘Sheldon, herein- 


after referred to as decedent, died | 
_testate Jan. 18,- 1976. The record — 
discloses decodont as “No. 536 on 
1965 Tulalip Roll” in the Data For 


Heirship Finding and Family His- 


tory prepared on July 30, 1976, 
by Randolph E. ‘Williams, Pro- 


bate Clerk, Western Washington 
Agency, Bureau of Indian Affairs, 
In his Order Approving Will 


aa Decree of Distribution dated | 


Jan. 18, 1977, Administrative Law 
J udge Robert C.. Snashall, decreed | 


the following: 


TT. Is HEREBY ORDERED that testa-: 
trix’ Last ‘Will and Testament dated: 
Sept. 5, 19867, be, and the same is, ap- 
proved and Superintendent. of the West- — 


ern ‘Washington — Indian Agency shall, 


after payment of costs of-administration _ 
and subject to allowed claims cause to be 

made a distribution of the trust estate. 
in. accordance with said Last Will and 


‘Testament as devised or bequeathed in 


Clause: SECOND (to GWENDOLYN 
YOUNG. HATCH, an undivided 7/9 and 
to. MELVIN SHELDON, SR. and ROSE — 
an eee ue 


: 4). udge. Snashall sent that ie 


the decedent died intestate, her 
: “Any heir of such: member” as used i in sec. 20. 
464 means those who would, in the ab- 
sence. of a will, have ‘been entitled to. 


heirs at law in accordance with the 


laws of the State of. Washington. - 
- were, among others, Gwendolyn 


om ee “ESTATE OF DOROTHY 
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Hatch (Nices), I ee Marie Lewis 
.(Niece), and Melvin. eheldee a 
, (Nephew). . 
“Gwendolyn. vous ach nee 
~ tioned. for 


referred to, supra, contravened 
| ‘paragraph: SECOND of decedent’s 


Last Will and - a dated. 


Sept. 5, 1967. 

ae dd anes. Snashall ‘seuss an vor 
| Denying Petition. for Rehearing on 

Mar. 23, 1977, stating. therein, con- 

cerning paragraph SECOND, that 


4 it was illegal to have a trust upon a 
_ trust and the property being already 
in trust with the United States with 
_ the Superintendent acting as trustee. 


on behalf of the United States for 


the deceased testatrix, the property - 
~could not transfer in a non- Federal 
trust. to’ the: said Robert: Damion . 


- Sheldon had he. outlived the dece- 


dent. herein. However,’ ‘since he-is 


deceased, pursuant to the provisions 
of 438 CFR 4.261. (anti-lapse stat- 


ute) the property would go to his 
heirs, Gwendolyn (Young) Hatch, 


Melvin Sheldon, Sr., and. Rose 


| Marie Lewis. Accordingly, the.one- 


third: (14) interest would go.in one- 
3 ninth: (4%) inter est. to each of Maes 
persons. 

~The judge further stated, ‘the hd 
result is that Gwendolyn ( Young) 
Hatch would receive the original 
two-thirds (24). plus one-ninth 
ze 14) which would give her a total 
of seven-ninths (7 6); Melvin: Shel- 
don, Sr. would. receive one-ninth 


(49). and Rose Marie Lewis would 
| --Fecelve. one-ninth, (%). ‘The judge 
| stated it was obvious the testatrix — 


rehearing “contending 
that the judge ’s order and decres | 


goes. to the. child’s. | 
Soul meet the intention of the tes~ 
tatrixasnearascanbedonein view __ 
of the inability to have a trust upon ee 
a trust. cop 
Gwendolyn (Young) Tateh filed ; 
the original of her appeal with the 
Indian 
Agency instead of the Administra-. 
_ tive Law Judge within the 60 days 
allowed in the Departmental regu- 
lations. 43 CFR 4.291. : 


‘Western. 
Agency, since it. was timely filed 


did aoe nen any rot her estate. 4s 


go by intestacy; and it was equally 
‘clear she did not wish any of her 
property to go directly to Patty — 
‘Ann Young,-at‘least not untilsuch 
person reached the age of 21 years, 
it apparently. being her intention © 

- that such of the property left “in — 
trust” was to be used for the sup- _ 
port and. education: of the child: 
Under the judge’s holding that por- se 
tion of the estate originally in-— 


tended to be “in trust” for said child 
mother . which 7 


Western | Washington 


We find the failure to. wee 


with the strict letter of sec. 4.291 not ae 
‘to be fatal to the appellant’s cause 
although mistakenly filed with the 


‘Indian - 


- Washington . 


within 60 days after the date of 


mailing of the notice. of the deci-— _ 
sion being appealed. Estate of 


James Andrew White, 6 IBIA 79, 


4 ID. 241 (1977). 


The grounds for® Pere oe 


basically the same as / those. for 


rehearing. ¥ | 
Taf Regardless of (hed scope of an 


"Administrative Law Judge’s Bus 
thority to grant or withhold ap- 
par of the: will of an Indian 7 


SHELDON” Sin — ea aa 


ander siatats there is aigk Hats in i 


the judge, power to revoke or re- 


“write a will which reflects a rational _ 


c testamentary scheme disposing of 
trust or restricted property. Z'co- 


vas ahnippah. (Goombi) v. Hickel, 897 - 
— -US..598 (1970). 7 
Although the Guise and. Decne: | 

vor Jan. 18, 1977, was well inten- — 


3 tioned, we cannot agree that the 


bea ‘judge’s disposition of the-one-third 


property interest under paragraph 
SECOND conforms ‘to the wishes 


‘ a of the testatrix.. 7 
~The pertinent parts of en 


SECOND of decedent’s will read. as 
follows: 

ay One-third thereof I. hereby give, 
devise and bequeath unto my brother, 
ROBERT DAMION SHELDON, in trust, 
nevertheless, for the following uses vend 
purposes : 


(a) I direct that any - cash received 


Shall be. deposited into. a savings account - 


in a. Savings bank -with his name as 
trustee,.and if any real property shall 
form. a part of the trust when said prop- 
erty is sold, the proceeds shall likewise 
be deposited ‘into said savings account. 


~My brother shall have no power of rein- 


Ae vestment: 


-(b): I dir ect that the trustee shall use. 


so much of the trust fund as may be 
required. for the care, support: and: edu- 
cation of PATTY. ANN YOUNG, my 
. grand niece, who I-call “baby doll.” When 
- PATTY ANN YOUNG arrives at the age 
— Of 21 years, any assets remaining in said 

trust shall be paid over and delivered to 


her: provided further, if she shall not - 


. then be living, the same shall be paid 


Over and delivered to. her. mother, 7 


‘GWENDOLYN YOUNG. 
“(¢@) i my brother, ROBERT DAMION 


% SHELDON ‘shall die before the distri-. 
yo bution of. the. tr ustf,. then I nominate. and 
appoint GWENDOLYN YOUNG as. the 
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successor trustee * * *, — : sup 


plied. ) | - ke —s 
~ [2] ‘There i is a strong presump- 


tion that one who takes the time to — 


write a will does not intend to die | 
intestate. Erickson v. Reinbold, 6 — 
407, . 498 Pad 194 
(1972). | 

[3] In construing a willy the 


court is faced with the situation as © 


it existed when the will was drawn 


and must consider all surrounding 7 


circumstances, the objects sought to 


‘be obtained and endeavor to deter- 
mine what was in the testator’s 


mind when he made the bequest, 
and the court must not make a new 
will for him or. warp his language 
in order to obtain a result which the 
court might feel to be right. Ander- 
son-v. Anderson, 80 Wash. 2d 496, | 
495 P.2d 1037 (1972). 

It is well established that. on con- 
struing a will; the courts will seek 
for and give effect to the intent, 
scheme, or'plan of the testator if it 
be lawful. Zn ve Estate of Shaw, 59 
Wash. 2d 238, 417 P.2d 942 (1966). 

The intent must be gathered when 
possible from the words of the will, 
construed in their natural and ob- © 
vious sense. Inve L'state of Johnson, 
46 Wash. 2d 308, 280 P. 2d L034 
(1955). | 

We think it abundautly c clear dit 


the. testatrix here devised one-third — 


of her property, including trust, re- 
stricted and unrestricted, ahr 
ever situated, to Patty Ann Young. 


In addition ther “eto, we think the 
testatrix did not intend for Patty 


Ann to take. ‘possession until she 
cree the age of 21 years. If, how- 


all ins es ESTATE OF DOROTHY SHELDON 
: _ | February 7, dba 


- ever, Patty Ann ner tide for 
her | care, support or education, the 


named trustee was to provide same — 


to her from available cash, proceeds 


. - received. from or ‘Toyalties derived | 
from restricted or trust. property, 


or the proceeds from. the sale of un- 


oe restricted property. ee 
os _ Obviously, the testatrix never In- | 
ad for Melvin Sheldon, Sr., or 
| . Rose Marie Lewis, to share in Wer 
estate and to conclude otherwise 


would. be contrary to. the intentions 
of the testatrix. — 

_ Judge Snashall soreiee? in ‘ef: 
fect that the restricted Indian lands 
for which the Secretary. of the In- 


_ terior retains responsibility as trus- 
tee, may not be placed in the hands — 
date of testatrix’ demise, in which 


of a private trustee for management 
for the benefit of the Indian owner. 


‘We do not think this to be the case 


here. N either Robert Damion Shel- 


-don nor Gwendolyn ‘Young had the 


_ power to manage or reinvest. _ 
‘We believe this case to ie on 
the questions of, did the testatrix 


- have the power to devise ; ; did Rob- 
-ert.Damion Sheldon -or Gwendolyn 


| Young have the power to accept the 
estate in trust for the use of Patty 
| Ann Young until she attained the 
age of 21 years; and the right of the 
Secr etary of the Interior to approve 
the terms of. such. 


“str icted interests involved. 


The. gift here is to Patty Ann 


7 Young, not to the trustee personally 


_ but as. her representative until she 
: attains the age of 21 years, with no 
| power to manne: reinvest or other- : 


| devise which 
 Jimits his own discretionary powers 
over the administration of the re- 


wise. The ebiects cine Anak not — ah 
‘ther efore constitute a. private trust. — _ 
We. find paragraph SECOND, . 
subpart (a) and that part of sub- — 
part (b) referring to trustee’s use. 

of trust funds for the care, support 


and education of Patty-Ann Young, | 


to be valid and. conclude that its 
terms may lawfully be carried out, 
although not perhaps without con- a: 
siderable administrative difficulty. oes of 
Mere i inconveniences of administra- ny 
tion should not be allowed to defeat 


the purposes of an otherwise valid 


_ testamentary trust. Estate of I: Saae aes, 


Maynard: Broncheau, 61 I.D. 1389 


(1953). It is highly probable that 
Patty Aun Young had already at- 


tained the age of 21 years on the 


case we would not be faced with this # 
inconvenience. ga 


_ A possible legal. sipelient it may _ | . 
still preclude Patty Ann from tak- 


ing, since the restricted or trust. 


property in question comes under 
the jurisdiction of the Tulalip Tribe 
who voted to accept the application =. 


of the Act of June 18, 1934 (48 Stat. 


984, 25 U.S.C. § 461 et. seg. (1970)),, 
known as the Indian Reorganiza- 


tion Act, on Apr. 6, 1935. : 
[4] The Act recognizes ° two 


lasses of persons who may take 


testatrix’ lands by devise, that is, 


any member of the Tribe having ak 
Jur isdiction over such lands and Te- a 
| Ba heirs of the testator. 3 


“Any heir of such member” aan 


‘[5) 


as used in sec. 464 means those who a | 
would, in the absence of a will, have. 
_been entitled to share in the estate. 


Consequently, if upon aa ; 


i udge: Snashall finds that Patty 
Ann is a member of the Tulalip 


-. Tribe, she would be entitled to take 
under paragraph SECOND of de- 
~ eedent’s will. On the other hand, 


eis the judge finds that she was not 


_ a member of the Tulalip Tribe then 


: | she would: not be entitled to take. 
- In the’ event’ that Patty Ann 


ae one is found: not to be a aimember 
of the Tulalip Tribe, we find noth- — 


ing illegal in our’ construing and 
we construe certain of the language 


of paragraph SECOND, subpart 


(b) to mean that, if for any reason 
a legal impediment is found to exist 
precluding Patty Ann from taking, 
then the same would pass to her 
mother, Gwendolyn Young. 

“To reiterate, we find that the 
testatrix ‘intended the devise under 
paragraph SECOND to go to Patty 
Ann Young provided no legal im- 


os ‘pediment precluded her from tak- 


ing. Further, the testatrix intended 
that should an impediment exist to 
preclude Patty Ann Young from 
taking, then the devise would go to 
her mother, Gwendolyn Young 
Hatch. We find that a private trust 
does not exist, here. We conclude 
_. that a legal impediment may exist 
to prevent Patty Ann from taking; 
namely nonmembership in the Tu- 
lalip Tribe. If - Judge ‘Snashall 


os should find that Patty Ann Young 
was not..a member of the. ‘Tulalip: 


‘Tribe then: the devise would go to 


-_ Patty Ann’s mother; Gwendolyn 


: ~ . Young Hatch. 


NOW, THEREFORE, by eres 


| “of. the authority delegated to the 
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Bontd éf Indian Appeals by the 7 
_ Secretary of the. Interior, 43 CFR | 
4,1, this matter is REVERSED IN| 
PART and REMAN DED to J udge 7 
-Snashall for revision in accordance | 

with the Board’s directive as “set | 

forth above. The order’ as then is- 
‘sued by the ‘Judge shall be final 
unless an appeal is. taken to this sy 


Board within 60 days of issuance ; 


Ok such order. 


| “Mixeams J. cree ce" : 
ee ACEI oes: & 


We CONCUR: 


ALBxANDER EH. Witson, | 
¢ hie f Administrative Judge. 


Wo. Pee Howens 


Administrative Judge. 


‘ = STEEL CORPORATION 
(ON RECONSIDERATION) 


8 IBMA 245 i | 
| | ‘Decided February 13, 1978 


Petition. for Reconsideration by the 
Mining. Enforcement and Safety Ad- 
ministration of the Board’s decision 
of Aug. 17, 1977, which affirmed im 
result. a decision by Administrative 
Law Judge George A. Koutras grant: 
ing an Application for Review filed 
by Armco Steel Corp. under sec. 105 _ 
(a): of the Federal Coal Mine Health 


and Safety Act of 1989. 


Board decision of Aug. 17, 1977, 
8 IBMA 88, 84. LD. 454, affirmed. 


Safety Act of. 1969: Closure Orders: 
pee is 


‘Health and 


a) ARMICO- ‘STEEL:.CORPORATION (on. RECONSIDERATION) oe BF 
February 13, 1978 | 


In an | application for. review ‘of. an immi-. 


nent danger withdrawal order where the 
alleged imminently dangerous conditions 
‘relate: to. roof: conditions, | there is no 


. guarantee from the. face of ‘a modification | 


order issued by..a ‘different. inspector 36 
hours after the issuance of the original 
order. that the conditions ‘described. in 
| the modification existed at the time of the 
issuance of the original order. | 


2. Federal Coal Mine ‘Health and 


Safety Act of 1969: Closure Orders: | 


Generally 


A “modification order issued 36 hours 
. after issuance of an imminent danger 


order, while allegedly. curing ‘defects in 
_ the description in the original order of — 
conditions or: practices, did not satisfy 


the. Tequirement of promptness of notifi- 
cation implicit in the e mandate of sec. 107 
of the Act. EY Sat 


APPEARANCES: Thomas A Masons 
Esq., Assistant Solicitor and 


Tino, . 
Robert A. Cohen, Esq., Trial Attor- 


ney for. Petitioner on Reconsideration; 


Mining Enforcement and. Safety. Ad- 


ministration and: Lee. F.: Feinberg, - 


Esq., : Spilman, Thomas, | Battle  & 
3 Klostermeyer, of Counsel, for Respoud- 
emt on _ Reconsideration Sem: ‘Steel 
ila a ee 


OPINION BY ACTING CHIEF 


 ADMINISTRATI VE. J UDGE | 


8 CHELLENBERG 


| INTERIOR BOARD OF uINE 


- OPERATIONS APPEALS 


On Aug. 14, 4977, this Board is- 
‘sued a decision j in ‘Annee Steel Cor- | 


7 ait 8 IBMA. 88, 84 I. D. 454, 
977-1978 OSHD par. 22,089 


: : 1977)., affirming j in result a deeon 


-by . Administrative. Law : Judge 


ee -Koutras. WJ nudge) granting a an ae ; 


lide: no Review a a. oe 


drawal order charging an imminent 
danger | issued by an inspector. for 


the Mining Enforcement and Safe-. _ 
‘ty Administration (MESA) under 
the authority. of sec. 104(a) of the 
Federal Coal Mine Health and — 

Safety Act of 1969 (Act). 1 Before 
the judge, | MESA alleged and = 
arguably proved that although the | 
face of the order document. failed to ee 
describe adequately the conditions _. 

constituting the imminent danger a 


as is required by sec. 104(e) of the - 


Act, nevertheless, by verbal and 


other communication, the inspector 


_apprised - the operator in fact of the 
‘conditions and practices constitut- ao 
ing the danger. The judge heard the — 


case on that basis and. held that the 


operator was not prej judiced. by the 
| inadequate description but that ulti- 
‘mately MESA. did not carry. ‘its 
burden of. proving the existence of 
the alleged conditions « or practices ; : 
he therefore granted the application aie 
and vacated. the. withdrawal order. 


MESA appealed to the Board, 


| asserting error on the judge’s part 7 
in his ‘conclusion that. MESA’ did 
~ not carry its substantive burden, and 
Armco cross-appealed asserting er- 
‘ror in the judge’s handling io its. 
procedural argument regarding the 
| lack of adequate description. 


* The Board’s decision did not take . 


‘issué with the judge's conclusion 


regarding the procedural validity 
of the order viz.:adequate descrip- 


tion under section °104(e). of. the 
practices and conclitions constitut- 
Ing the alleged imminent danger. 


130 U. S.C. ‘$8 801-960 (1970); 


Be "DECISIONS: OF THE 
“Instead + we Deoadsned ae 5 ar- 
 gument. in this. regard to find the 


| total Congressional purpose in re- 


‘quiring a written description of the 
“offending conditions or practices. . 

_ Although Armco was correct in as- 
 serting, that two of the section’s 
| ~ purposes are notifying the operator — 
so that it may take steps to correct 
the conditions and practices consti- 

_ tuting g the alleged imminent danger 
aa and. notifying “the operator SO that : 

| “it may prepare a legal case in the 


event of litigation, we emphasized 


* in our. opinion ‘that, the Congress — 


| contemplated | interests other than 
those of the operator in requiring 
an adequate written description of 
the conditions and practices. ‘Thus, 
we could ignore or even essentially 


agree with the judge’ s conclusion 


that Armco was not prejudiced by 


the inadequate description and still. 


vacate the order. The interests con- 
templated, and this was the major 


point in our opinion vacating the - 


order, are the. interests of the state 


mining health and safety authority 


and of the representative of miners 
ot the miners themselves. (Section 


107 of the Act. requires that a copy 
_ of the order be sent to the state au- . 

thor ity and to the representative of | 

miners: and that a ‘copy | be posted — 
“ conspicuously at the mine site. ) The | 


importance of. notifying those par- 
ties of an imminent, danger condi- 


tion. or any. safety violation 1 18 obv1- 


ous, as we indicated in our opinion, 
and it should. be. equally. obvious 
‘that those parties may not be in- 


a: formed of the dangerous situation 


me in the mine > unless: there i is an ade- 


‘DEPARTMENT. OF. THE INTERIOR 


quate ‘escription thereof i in the or- 
der or other. notification. document. 


- On. Sept. 13, 1977, MESA. filed 


a Request for Reconsideration. 


MESA’s argument was that any de- _ | 


fect. in the order caused by the in- 


adequate. description was, cured by 2 


an amendment to the or der. issued 


by a different inspector a day anda | 


half later. MESA. contended . that. 
the Board’s decision in Ashland 
Mining and Development Com- 


pany, Inc. 5 TBMA 259, 82 ID. 


578, 1975-1976 OSHD. par. 20,161 
(1975), provided legitimacy to that 
Position. Te 


We granted peGoneidaeabion on 
Oct. 6, 1977, limiting the scope of 


our. ee nciderion to whether a 
~ modification. issued 36 hours later 


cured the stated defect i in the origi- 


nal order of failure. to. describe, in 


detail, the conditions or practices — 


gileaed to constitute an imminent  _ 


danger. Both MESA and Armco 
timely filed briefs in support of 
their respective Pees on recon- 


. sideration. 


There were two. sub-1 -issues- im- 
plicit; in the question. outlined above, 


to which we asked the parties to 


direct. themselves on reconsidera- | 
tion. The first. i is, assuming that the — 
modification clearly described the — 
imminently dangerous practices and — 


conditions, how can a reviewing . 
- tribunal be sure that the conditions. 
and practices described i in. the modi- 
fication are the same conditions and. | 
practices existent at. the time of the 
issuance of the original order when 
the modification was issued - 30. © 
hours later. and by. a. different - in- © ; 


| 185 LD. oe 
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— spector? The sean Sib issae 1S, 


directing the focus of attention on 


A the ultimate basis of the Board’s de- 


cision which is on reconsideration, , 


does. not the passage of 36 hours 


from the issuance of the’ original : 
order until its defect i in clarity was | 
corrected defeat the purpose of im- 

mediacy of notification © to. the. 
representative of: 


miners, the 
miners, and the state authorities 


implicit | in the mandate of sec. 107 
as explained by the Board i in its de-' 


cision? 
Both. par ties attempted to addréss 


a the first. sub-issue, but neither ad- | 
dressed the second. MESA, in its 
argument, contends that “the 36 


- hour separation between the orig- 
inal order and its modification was 
| reasonable under the circumstances” 
- since Armco was not, prejudiced i in 
any event and that there “is no re- 


quirement that the same inspector 


who issued the original order * * * 


[shall] also * * * issue any sub- 


| _ sequent modification | or termina- | 
| : tion.” (MESA Br. on Recon., 4-5. yee 
~ More directly. on point, ‘Arthco: 


areueS ‘that the second inspector 


“could not legitimately evaluate the | 
conditions present, 36 hours before. a 


(Armco Br. on Recon., 3.) 


[1] MESA is, of course, corr rect 


that section 104( g) generally allows 


and. its validity. on review are. not | | | 
always. synonymous. In the first 
place, when, as in this case, a modi-. 


fication is aed, 36 hours later by 


an inspector different from the in- 
spector who issued the original | 


order, we must conclude that there 
1s no. guarantee from the face of the 


| modification that the later-described 
conditions. are the same ones which 
led to. the issuance of the original 

order.? This is particularly so where. 


the conditions involved. relate to the 


roof, owing to the dynamic nature 
of Soot conditions.’ In the second 
place, MESA has read Ashland, 
Supra, too broadly. Far from sup- 
| porting MESA’s position, Ashland 


is.of-no value to it and may even be — 
read to undermine that. ‘position. a 
MESA quotes this dicta in Ashland __ 

to supportitsargument:. —_ 


_ Accordingly, we conclude that an: Aa- 


‘ministrative Law Judge: may look to a 


modification of: an order to determine 
whether the condition’ or practice cited: 
therein constitutes a violation of a man- ~ 
datory health or safety. standards. - 
(Italics in original.) tot et 8 ae 


| Ashland, SUPT A, at 265 


MESA in its brief failed, hee: - 


ever, to. ‘take note of this. alee 


pronouncement. of the Board in the - 
same paragraph as. the. above- 


quoted, language.“ “the ‘Board ue 


| modifications of notices and orders, — 
that Ashland, supra, generally SUp- 
ports that notion, and that there is 
no requirement that the same inspec- 
tor must be the one who issues the 
modification for the modification or 
~ the original order to be effective. 


Br. on Recon., 


“However, the modification’ 5. effect a here, it is s unnecessary to. reach. that issue. | 


2 MESA Gites no éther record . avideiée: to. 


. the effect that. these were the same conditions, 


and our. independent. search of ane record mas 
yielded none. 

3 Armco argues that in any event. the area 
described in the modification ts different from. 
that described -in the original order, thus fur- 
ther limiting the effect of the’ modification as 
curing the defect in the original. order. (Armco 
85). Given our. disposition 


40 


- held that. the validity of a with- 7 


drawal order which contains an al- 
leged violation i Is irrelevant in a 109 
proceeding to a ‘finding that the 
violation — ‘did_ obtain.” — Ashland, 


supra, at 265. (See Eastern aoe 
~ ated. Coal Corporation, 1 IBMA 
233, 79 LD. 723, 1971-1973 OSHD 
~ par. 15, 388 (1972)). ‘The Ashland 
~~ Casé was, of course, an appeal from. 
hence, 


a civil penalty proceeding ; 
~ the reference to “a 109 proceeding.” 
The instant case is an appeal from 


an. application for review proceed- 
ing, and here the validity of the 
subject. order is most relevant. The 
procedural validity of the order 3 m 


this case is, in fact, the central.issue 
| herein. Therefore, Ashland’s pro- 


‘nouncement that a judge may look | 
toa modification to determine the | 
~ existence of a violation is simply, 
| ~ which may still be unknown to 
him. a (MESA Hoquest. for Recon, ae 

6.). 


Inapposite to this case. 


(eile Finally," as to the eons 


sub-issue suggested by the. Board’s 


limitation. of the scope of reconsid- | 
eration, as outlined above, we are 
compelled to say . that. the. require- 


ment of immediacy implicit j in the 
ultimate basis for the Board’s. de- 
cision on appeal precludes the cur- 


ing ‘of ‘the. defect. in clarity of the 
original order by means of a modi- 


fication at least on the facts of this 
case. In its opinion, the Board em- 
_ phasized. the requirement in sec. 107 


(b) of the Act that a copy of the. 
order be sent to the representative 
at the mine and to the. 
appropriate state mine health and | 
| safety agency or: official and the re=: 
| quixement: in. sec. AQT 7(a)'0 of the he Ast: 


of. miners 
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ce a, copy of the andes ‘be posted 


conspicuously on the mine bulletin © 


board. The purpose. of these provi-. 


sions is clearly compromised when 


MESA fails to apprise the persons 


contemplated as receiving notice of 
the order of the nature of the im-— 
minently dangerous conditions and 


practices until at least 36 hours — 
after they ‘: 
covered. 


are first: allegedly snd 


The pall” of MESA’s position | 


_is no better exemplified than by this 2 
statement in its Request for Recon-. 


sideration: “An inspector. should — 
not be fearful that imminent danger 
orders which have as their primary _ 
purpose to correction [sic] of haz- : 


—ardous conditions and the with- z 


drawal of miners from the. 
dangerous area,.'be vacated for — 
failure. to fully describe conditions 


The answer. ia this. contention. is _ 
that the Act, even in the. definition . 


of imminent danger itself (sec: = 
3(j)), clearly contemplates that — 


the -discovery. of conditions and 


practices. ‘supportive of the exist- 


ence ‘of: an imminent danger are 


| prerequisite to the issuance of an. 


imminent dan ger withdrawal order. | 
The. authority of an inspector to 


issue a withdrawal order where 


such conditions and - practices are 
not demonstrably present, 1s highly | 


questionable at best, if not non-— 
‘existent. Allowing. the issuance of 


orders,in any other circumstances. 


would be violative of the letter and - 


APPEAL ‘OF we F. SIGLER: ce ASSOCIATES: 
| February 16, 1978 . 


the a saat Of the Act. and 
— would lead to an “arbitrary use and 


abuse of the powers. delegated {to 
an inspector] under section 104(a)” 


of which Armco warned in its _ 
in n- support of its cross- ap a 


| | ORDER | | 

WHEREF “ORE, upon. reconsid- 
Pe and pursuant to the author- 
ity delegated to the Board by the 
Secretary of the Interior (43 CFR 
— 44 (4)), 

DERED that the. Board’s decision 
of August aire 1977, in the above- 
captioned case Is AFFIRMED. 


am Howarp J. Scumuimnene, Jha. 
nas | | Acting Chief 
| Administrative J udge. 


oil CONCUR: 


: Dav Doane; 


ASSOCIATES - 


TBOA-1159-7-77 


| Bae No. 
of Indian ‘Affairs. 


Appeal sheared in | Part. 


: L doutiagts: 
ty: Negotiated Contracts 


- | When the Government issues a RFP. toa - 
-sole source and the sole source submits. 
three different ‘proposals | at different, A: 


IT IS HEREBY OR- 


150014209487, Bureau * 


eee ‘APPEARANCES: 


rene ‘and vat McIntosh, Attorney - cat. Law,” 


- 


times aad ‘the ‘Government: issues a sec- = 


ond and somewhat different solicitation ~_ 
and finally the Government and the sole... i. 
source sign another document. which is... 


somewhat different from all prior solici- 


tations and proposals and is complete in ee 
itself, that document is the contract and - | 
supersedes all prior. solicitations and, Pe 


pr oposals. 


2. Contracts: Construction. and Op- 
eration: Allowable Costs © | 


‘Where the Government contracts with ie aa 


small corporation to ‘obtain the services : 
of a recognized expert in fish biology and — 


where the sum of an approximate yearly — 


salary of $44, 000 plus approximately: | 
$4,000 of fringe benefits and approxi- _ 
mately $8,000 of life insurance premiums - 
are compensation to the expert fora 
total : approximate yearly compensation 7 
or corporate cost. of $56,000 and where - 
the- specific contract is for approximately — 
$1 million said compensation and costs 
are reasonable allowable. costs: under the 


contract. 


"8, Contracts: Construction and Op 
Alternate Administrative J udge ; : 


eration: Allowable Costs 


| | 7 “Pringe costs,” leave, life insurance ,¢ pre- : 
a fem oe te ee eke es es dams, “retirement plan costs,” ‘life raft 

sect OF W, F. SIGLER & for. safety, are all allowable costs: in the | 
~. eireumstances in- this appeal: 


A Contracts: Construction and Oper- 


ation: Allowable Costs 
~ Decided February 16, 1978 ON eee 


‘Fees and expenses in the preparation and : as 
“eonduet of an appeal. are ‘disallowed costs. e* 


of. prosecution of claims: } against one Gov- . 


er peu 


James A. 
Salt 


oa 


| Lake City, ‘Utah, for the appellant ; aa 
“Mr. ‘Fritz L Goreham, Department 
Counsel, Phoenix, Arizona, for. the 
i. Government. as 


AO. 
i ae OPINION BY | 
<4 ADMINISTRA TIVE JUDGE 
a? es ‘STEELE — 

_ INTERIOR BOARD OF: 
CONTRA CT APPEALS 


7 INTRODUCTION. “THE 
, soveenuenr CONTRA CTS 


WITH AN EXPERT TO PER- 
. FORM AND SUPERVISE 
_. STUDIES SO HE CAN TES- 
 TIFY IN LITIGATION ABO UT 


: a RAMID LAKE FISH. 


| The genesis of. this contr act was. 
£4 dl suits over the water level 


and fish 3 in Pyramid Lake, Nevada. 


. A need arose for an expert to per- 
~ form or supervise studies of the lake. 


fish and then to testify for the Py- 


ramid Lake Indians (AF 13, Jus- 
tice letter). Several lawyers were — 


involved - ofc rar ts the inter- 


_ DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


188 [oom 


“eats of the Indians ahaine those 7 
from the private sector, ‘the De- 


partment of Justice, and the De- - 
partment. of thé Interior. All the 
lawyers agreed that W. F. Sigler 


was the person they wanted and the 
Department of the Interior even- tk 


tually negotiated. a cost-plus-fixed-_ 
fee contract with a small, newly | 
formed Utah corporation, called 
W. F. Sigler and Associates, to per- — 


form and supervise certain studies -_ 
of the lake and fish. Mr. Sigler was 


principal stockholder and president 


of this corporation. 


The corporation and Mr. ‘Sigler 
are performing the work required 
under the contract and this appeal 
is to decide various cost disallow- 
ances arising during performance a 


of the contract. 


es TABLE OF CONTENTS OF THIS DECISI on 


Paragraph 
No. 


Topic e te 
Tatroduetion, a 1 contract for technical pS 1 
Table of contents_ ee erebas ee eee ee te . 2 
Summary of decision—appeal allowed to the extent of at least $73, 477. 9422. vo B,- 


The Government’s. position that “excessive hours: were worked by Mr. Risleh 7 


is erroneous___--~-------L-. Pe SE ReaD 


“Pringe costs” for Mr. Sigler are > allowed 


_ Leave for Mr. Sigler is allowed___...----_ 


ee a ts ete ee ee ey er ey cee ces ees et se eh ep 


ee ae ee on ee ae ce Se te Eee RO Se dee a SE cE Se me cy 


Life insurance premium costs on Mrs. Sigler are allowed_——--—-——------=---— o 


4 
5 
- Life insurance premium costs on Mr. Sigler are allowed 22 oe See ee 
a: 
9 


Retirement plan costs are allowed_____--- 


a | Life raft costs are allowed____--_- eae ae . ae eve , | 
- Fee for repair of Government- furnished property ig allowed__--_--_- sens We 
8 Provisional billing rates and interest cost claims are ORDICE 2 noichuneetesee = 12 cm 
ee Changes in scope:of work (additional, claim No. 8). is dismissed without Se 2 
prejudice » wana nnn nnn nnn ne 88 nnin nnnn nnenn nnnn- — 138 
: ‘Paragraph 11 (a) of the Complaint i is allowed and denied in Pate set on 
_ Appeal interest is allowed from October 27, 1976__--------------- ne 
Professional fees—appeal costs are fenied an a ee 16 | 
Aes oe Oe Sa EE DO Se 14(b) 


a Numerical aay of decision_._- See ee 


ba : APPEAL OF W. F. 


SIGLER. & AS SOCIATES.. 


February 16, £978 


| SUMMARY OF DECISION 


ee (a) When. the Government. iss 
snes an RFP. to a sole source and. 
the sole source submits three dif- 
‘ferent proposals at different times 
anid the Government issues a second. 
and somewhat different solicitation — 


and finally the Government and the 


sole source sign another document 


which is somewhat different from 


~ all prior solicitations and proposals 
-and.is complete in itself, that docu- 


ment is the contract and super sedes 


all prior solicitations and proposals. i 


~ The. appeal as to “excessive hours,” 


fringe costs, leave, life insurance — 
premiums is. allowed, as indicated 


later herein. . 


(b). Where the Govaqnmiear ae 


tracts with a small corporation. to 
- obtain the services of a recognized 


expert in-fish biology to testify in 
_" five suits in U.S. District Courts on. 
_ behalf of the Departments of the ~ 


Interior and Justice and an. Indian 


_ Tribe and to perform and. coordi- | 
—. nate projects which. cost in.excess of — 
$1,800, 000, the. 1-year compensation — 
of the expert of approximately 


$56,000 made up of appr oximately 


indicated hereafter. 


-(c) Where the Cy estn neat: tur- | 
7 iahee equipment at; the. ‘suggestion 


257-88 52 


of ave appellant nate one epuiccias | 
| equipment is defective and the other ~ 
turns out to be ineffective because it 
will not work i in the very slow cur- 
rents of the lake and the appellant _ 
‘spends money to repair the first — 
| equipment. and the local Govern- 
-Ient representative has contempo- | 
 raneous knowledge of the problems 
and 
_hotice under the Government Fur- 
nished. Equipment (GFE). claim 
the Government pays the contrac-- 


after possibly late formal 


tor’s costs of equipment repair, the — 
Board. allows added fee for the — 
added work of repairing the GFE. 


~The. cost of a life raft for crew | 


safety on a deep cold lake subject to 
sudden storms is an allowable cost. 


Cd) Where the hearing official 
may have contributed to confusion 
about the need to appeal a final con- _ 


tracting® officer’s decision. delivered. : 
to the Board the first day of the 


hearing, the. contractor has 30 days 7 


from receipt of this opinion: to . 
peal that decision. | 7 
“te) The claims for interest ‘due 


; to “ander billing” and excessive 
:, borrowing are denied. : 
- $44,000. salary, $4,000 fringe bene- _ 
fits. (FICA, etc.) and an $8, 000 Key. | 

_ Man life insurance premium is rea-- 

- gonable. and. is an allowable cost. 
under” the - contract as indicated. 
hereinafter. The appeal as to Mr. 
- Sigler’s life i insurance premium, and: 
a retirement plan ‘costs 1s allowed as 


- (£) Fees and costs of ee, pr 0S. 
Seution are unallowable costs of 
prosecution of a claim poate the 


: Gover nment. 


-(g). The cits is allowed to the 


extent of $73,477. 94 costs and $633 
| tee: with certain issues remanded | 
for further action by the contract-— 


ing officer and certain prayers al- _ 
lowed and denied:as indicated. here- < 


— in the voy of this decision, 


AA DECISIONS ° OF THE DEPARTMENT. OF THE. INTERIOR . 


[1] 4 THE GOVERNMENT'S 


POSITION THAT “EXOES- 
SIVE HOURS WERE WORKED 


BY UR. SIGLER” i Y ERRON- | 


E O U, Se 
(@) The Parties’ Positions 


| . The first matter is be decided by 
- us is the proper interpretation of 
the contract as to the limitation, if 


any, on the number of hours that. — 
Mr. Sigler could. work: under this 

~ contract. : . | 
This dispute is pated in para. 
graph 10(¢) of the Complaint, and 


pp. 24-26-and: 31 of. the contracting 
officer’s: 
(hereafter. called the: contracting 


officer’s first decision), and pages: 


40-45 of the “Contractor’s Response 
to Findings of Fact and Decision by 
the Contracting Officer” dated. July 
25, 1977. (hereafter called: the con- 


tractor’s response). It 1s also. dis- 
cussed at ‘Tr. 13, 15, 3382, 388, 335, 


and 364. 


There were several secant otk 


“budgets”. or estimates submitted 
prior to the execution of the con- 
tract. The Government contends 


that these became part of the con-_ 


_ tract and that Mr. Sigler could not 
work more hours than appeared in 


one “budget” (a one-page Exh. A to 


Exh. .17 to the contracting ‘officer’s 


first: decision. Hereafter such ex-. 
- hibits as No..17 will be referred to 
as-AF ____, for Appeal File Docu-_ 


a ment No. ___-). “CR” means “Con- 
tractor’s Response.” “CRX” means 
exhibit X to Contractor’s Response... 


June 20, 1977, decision 


[a LD. - 
| (b) Findings of F act. — 
“Negotiation of @ Contract 


dL. At some time prior to Oct. 18, | 


1974, the Department of the In- 

terior decided to obtain the s services 
of William F. Sigler as an expert 

_.. to state or support a position being 


advanced in several suits pending 


or anticipated in U.S. District 
Courts (Tr. 164, 245, 246, 247-259). 


2. On Oct. 18, 1974, the Depart- 
ment of the Interior (hereafter 


called the Government) prepared 


an “Approval: of Expert Consult- 
ant. Employment Request” for Wil- 
ham F. Sigler at the rate of $250 
per day under the authority of 5 
U.S.C. § 3109, to “provide technical 
assistance and advice for the con- 
duct of contracts to perform fishery 
studies on’ Pyramid Lake and 
Truckee River [to support certain 
listed suits in U.S. District Court]. ». 
‘Fhe form stated that : : : 

Mr. Steler is a nationally nonowned: 
fishery .. biologist, limnologist; and his - 
specialty has been dealing with. fisheries 
in lakes located in the Great Basin and 


holds a PHD in fisheries and was head of 
the Department of Wild Life Science, 


- Utah State University, from:1950 to 1974. 


He is the author of 84 publications and. 
many techuical ‘popular fishery journal 
articles. He has been a consultant to the 
State Department, ‘the Surgeon General 
on. toxicology, the. FAO in Argentina on 


fishery matters, the ‘Idaho Water Re-- 


source Board, and was: Chairman ‘of the 


Utah Water Pollution Board. He is cited - 


in Who’s Who in America, Who’s Who in- 


Science, and World Who's Who in Sci- . 
ence. -He ig the best possible expert, to foes 


testify 1 in connection with. this ease. . 


The form concluded that “[s]erv- 


ices will be needed throughout con- 


duct: of. law. sult, estimated to’ be. 
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about five years. First year estimate: - 


200 days” (AF 4). 


3. On. February 21, 197 5, the 


Government. issued a Bre to 


appellant: to perform | and deliver. 


four fishery studies, to. provide evi- 


_ dence. i in five suits, and to. provide 
the services of an expert witness and. 
consultant and to give technical ad- 
vice and guidance to the Govern- 


| ment on all fishery: and wildlife 
issues in the suits and assist in: pre- 
_ paring or answering interrogatories 


(AF 7,8). This document said the 


Comncs would be “negotiated fixed 


price.” 


made an “alternate proposal.” It 
contained an estimate of 3,480 hours 
for Mr. Sigler, for the project start- 


‘ing in March 1975 and ending in 
June 1978, but with an initial con- — 
_ tract only covering fiscal year 1975 

(AF 9, pp. 5, 6). The cost estimate 


attached heret listed 435 days at 


— $200/day for $87,000 for Mr. Sigler 


and a total estimated contract. cost 


of $349,100 (for the Fall 1975-J une —_ 


1978 period). (AF 9). 


The. cost estimate for Mr. Sigler : 
i“ o There’ was a Mar. 15, 1975, Care? 
cate of Current Cost or: ane : 
“Data. a. ae 


4 oy fiscal year was as follows: 


a Days 


On Total. dollars _ 
Fiscal year: Pa 
A AO Toate 45. $9, 000° 
hd) eee 125. 25, 000° 
18 iy Gee oR ‘125° "25, 000 
1k, (> eens 140 28, 000 
Total----- 485 


| ao} On Mar. 15, 1975, appellant 
offered an “Amended Alternative 


~4, On Mar. a. 1975, appellant 


Pr oposal”. (AF 11). This added to. 7 


the Alternative. Proposal. a fifth — 
study. It was-to be an ecological . 


| evaluation of Pyramid Lake Fish- 


ery resources. This estimated 5 280 - 


hours for Mr. Sigler aS a consult- a 


ant. The cost estimate attached | 


, thereto indicated 2 as follows: 


‘Days ‘Total dollars 

Fiscal year: _— | 

12 see ae 60. 812, 000. 

1976 and et | 

i seers 200 — 40, 000 

1978... 200.40, 000 
Total_-_.- 660 


$132, 000 a 


(AF 11, Mar. 15, 197 By een pp. _ 
1-5). The estimated amount of the 
contract. per, fiscal Rae was as fol 


lows: 


sca. yeny : 





(AGUS ne te ee "$182, 600 
TO(6 eee SS 854,000 — 
NGG eo ok ig ee et 354, 000 
5 bo, < eo ee a ene ae 283, 100 

‘Total ee $1, 173, 000 


nb, While ‘these negotiations were | 


7 taking place the Government was 
obtaining the services of Mr. Sigler 
(py. purchase. order until this con- 
tract could be finalized and executed 
$87, 000 


“r, aires. ‘ig Government. was . 
not satisfied with the terms and con- 


-ditions of some or all of these pro-. 
posals (AF 18, eee 21 coe 
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a 8. ea May, the Gevetinteat ease 
pr otection officer told the contract- 


ing officer that the then estimated 
cost was $989,288 (AF 14) a 


be justified a sole source contract. 


9. On May 5, 1975, the Govern- 
ment issued choke solicitation. 


This asked the offeror to conduct 


~ research: on ecological evaluation of 


_ Pyramid Lake (with three sub- 
studies) and coordinate other listed 


studies, direct the technical report: 
writing, and write summary reports 
for use in. court. The contract. type. 
was. to be “negotiated cost-reim- — 
_(cost-plus- fixed- fee) aaa 


bursement, - 
‘(AF -15).. The period of the con- 
tract was to be June 1975-June 30, 
1978, ‘but funds were only then 
available to June 30, 1975. The soli- 
citation said, “Tn order to provide 
needed flexibility, the contractor 


may adjust individual budget i items. 
10. percent. Reprogramming of 
funds in excess of 10 percent shall : 


DEPARTMENT 


BL). 


- Hours 


OF THE INTERIOR 185 LD. 


bs by matual consent” (AF 15, a —_ 


3). | 
10. On or before. Mas 9, ae 
lant submitted an. “unsolicited. pro- 
posal” with cost estimates for each 
year which, as to Mr. Sigler, were 


stimmarized on @ one-page proposed | 
estimated . budget ~ (AF af ee as: 





follows: . 
Fiscal year: 2A: 
Ore at ee $8, 000 
OG oe en eee etd 40, 000 
0c ee a 18, 000 
(ene Ae ee 20, 000 
Total ceeeer avec amet $86, 000 


U1. On May 6 appellant had fur- 
nished some estimated overhead» 
data to the oe officer (AF 


12. On May 93 appellant made 


another proposal which-is now AF 
(24. Tt. indicates, for Mr.. Sigler’ 's ef- 


fort, hours and dollars in typing, 
inked out with other figures m~ | 


serted i in ink as follows: 


Dollars 


Typed os Inked” os Typed . Inked ~ 
“a Fiscal : year: 7 : i et | | a sf 
DOT On Soe eto Se 820 — 2000 $8, 000° 6 $5, 000: 
1076. 6 ee ne 1,600 None — 40, 000 None - 
LR: (a) oan ie enti ree etre ee ae 7207 None = 18,000 ~~ None 
Cy ee eae acto $00. =-None 20,000. =——SsNNone 
11 ee 3,440 «8, 820» $86,000 = $83,000 
Fee Typed Inked Typed Inked | 
8H 8% 17??? 13,896. 
$241, 44? $236, 676 | | Pe ee 
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18. oon Ges 93. the: Cnn 


“officer’s office by telephone negoti- 


ated the fee (down from 8 to 6 per- 


cent) and modified, the. total. esti- 
— mated fee to $53, 463 (AF 22). 
14. A contract, 50014209487 was 


mutually signed on. May 23, 1975 

| (Exhibit A to the contr acting offi- 
_-cer’s first decision). | 
eee by On Sept. 2, 1975, the. appel- 
| ant, in a letter to the contracting | 
officer, noted a problem. of differ-— 
ence of ee about. the 


budget (AE 26). | 
16. The contracting officer replied 
by a letter dated Sept. 15 saying, “I 


can see no problem, and concur 
with your interpretation of con- 


tract terms relevant to estimated 
costs. There. is no budget imeor- 
porated imto your contract * * *.; 


therefore, you need not adhere rig-. 


idly to your original cost proposal” 
(AF 27). (Italics supplied.) - 

17. The Government, in an audit 
report dated July 15, 1976, noted 
that its auditors interpreted the 
contract to. be without any ceiling 
on the hours Mr. Sigler could spend 
on, the contract. (However, the au- 
ditors felt that this was a suspicious 
fact which might allow Mr. Sigler 
to be paid $68, noe for FY 1977 Sore 
32-1, p.2)). 


18. On. Sipe 23, 197 6, this con- . 
tr acting officer advised: appellant | 
that substantial changes in the esti- 

-. mated hours of Mr. Sigler or others 
would ee ae a change order Be . 


48). 


der, was issued by the contracting 
office on Oct, 1%, ee it. said, “TDe- 


(19. Modification 3. a gnaes or- 


oe ee 


ee. ‘Exh, “ puagee fon Table ‘- 


of Contents. Budget was not incor-— 


| por ated into contract.” (Exhibit AD 
to contr acting officer’s first. decision 


per ae SES 


ds. the contract. with eight. later mod- : 
ifications thereto, Confusingly, “the Wes 


Budget” i is Exh. A-in AF 17). es 
20. Modification 3 complied eath | 


| the recommendation to delete the — 


budget mentioned. in. finding #16. — 
2t. On Aug. 20, 1976, appellant — 


commented on this part. of the audit. — 


report (AF 49, Memo from. Carlisle : 


to Sigler dated Aug. 7, 1976, p. 2). 


22. On Sept. 24, 1976, the contract- | 
ing officer told. appellant that “the 
estimated number of hours as nego- 
tiated by you, the contractor, will 


not be substantially increased: with- 


out. prior approval from. this. office” 


(AF 49-1). 


(¢) Analysis os the law.. Contracts 
7 are formed by mastual consent 


— al General Principles 


Analysis, explanation of the law, 
and decision of this issue should be 
helpful in deciding many of the. 
other issues in this appeal. — 

Contracts are formed by agree- 
ment. This is the fundamental prin- 


ciple of law ‘that’ governs the _ 
- formation. of contracts: agreement. z 


17 C.J.S. Contracts § 30. . 
The parties reach agreement by | 


offers and by acceptances. 17 C.J.S. sh 
‘Contracts § 34. They do so by re- 


quests for offers, by offers, and by. — 


- acceptances. They do so by solicita-_ 
tions (requests for bids, proposals, 
or quotes), by offers, by the making _ 
. of counter offers, and ultimately by 
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one party’ S acceptance of an. ote: 


- (or counter offer) of another party. 


Advertised — procurement, ‘is, in 


legal terms, a very simple situation — 
of offers from several offerors and 
‘a simple “TI accept the offer’ of the 
- ABC Company” acceptance by the 
- Government. 17° C.J:S. Contracts 
84th, 43. Thus the only legal ele- 
| mente” in advertised procurement 
are: (1) offers and (2) a accept ? 


ance. Se 


~The ‘second’ ‘method. of ee. 


formation introduces ‘the concept 
of counter offers. 17 C.J.S. Con- 
‘tracts $§ 48, 44. This is ‘utilized in 


‘the negotiation method of reaching 


agreement. 


2. Appiteitsion of | Princt- : 


ples to the Contract Ewecuted 
— May 23, 1975 | a 


9.1.. After the offers and ane 
solicitations set out in section-4(b) 
ante, the parties agreed. on the con- 


tracting: _ officer’ Si - , 
(except that said. contract in. the 


appeal file. erroneously, physically = 
- omits “the. -budget”’; however, “the 
_ budget” is located, in AF 17). 


BQ. Thus: “the ‘agreement? i 
- Exh, AL The offers and counter so- 
licitations, which. occurred HOE t to 


DEPARTMENT: OF THE INTERIOR 


: “fringe. costs” 
: ao) of the complaint as follows: 


: [85 I.D. 


han Aehede on of “the contrac are 


legally irrelevant. 


29.3 The Government hace no 


| contractual right to complain if the 
‘appellant “exceeded” the budget on 


line items within the estimated cost. 


‘Unless clearly stated, the contr act 


is not severable into the parts repre-— 
sented by line items. Therefore the 
Limitation of Cost clause applies — 


only to the entire contract. The 
| Government’s May contract, Exh. 
A, rejected appellant’s prior offers. 


17 C.J.S. Contracts §§ 48, 44. The 


appellant. was, and is, obligated to 
perform the work set, out in “the 
statement of work. | 


2.4 Thus, we find. the Govern- 


-ment’s position that it can restrict 
the number of hours spent by Mr.. 
‘Sigler working for appellant on 
_ this contract to be without contrac- 
> tual foundation. 


The appeal is sustained as to the 
allowability | of costs for all hotirs 


tract, which is Exh. ‘A to the con- ‘worked b by Mr. Sigler. 


first’. decision 


[2, 8] 5. “FRINGE COSTS” F FOR 
MR. SIGLER ARE ALLOWED 


7 (2) The Contentions of the Par ties 


“The appellant’s claim: for these. 
is set out in par. 





- Health 


Utah.  Pederal. . 


: aneaplege. 





lus  *FICA | “aeriniey: Ww.c, 
.., IMguramce .--- to ment tax _. Mmentteax. 
.. 1976__.-___-___. $987.18 $48.72 $824.85 $113.40 $21.00 _.____.. 
OTT oe ---- 1, 242,24 - 292, 32 895. 05 162.00 21.00 $53. 04 
337. 567 29. 40 53. 04 


1, 622. 85 ; 


Total. uel $3, 852. BT aan 


965. 25-287. 60 


em ee ee ee ee ee ee ee es ee 
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ithe Anne is 5 for. health, accident 
and dental ; insurance, FIGA, Utah 
| unemployment tax, Federal unem- 
ployment tax, and Utah workmen’s 
| compensation which appellant paid 


contract. 

_ The appellant's position is anne 
on pp: 80-88 of its Response (and 

essentially is) that these -were 


proper allowable costs of vies 
under the contract. | 
_» The Government’s. positions, as 
oe out 1m. the Answer, is stated on 


pages 17-22 of the contracting of- 
ficer’s first decision and essentially 
are that thé costs are not allowable 
because: (1) the appellant’s propo- 
sal did not include these costs;- (2) 
such costs, if allowed, would con- 


stitute a change: (and ‘an increase) | 


in appellant’s plan for compensa- 
tion of Mr. Sigler; (3) would re- 
sult in a change (and an increase) 


aD. the.. estimated. cost of. the con- 
tract; (4). would. be unreasonable | 


compensation - to. the. 


principal 


shareholder; and, (5). this was. a 


a source procurement. 


(b). Findings of Fact 


on “The. Government fea: two 
solicitations, AFT and AF ‘15, and 
either a third solicitation or a coun- 
ter proposal in “the contract,” Exh. 


offers, AF 9, AF 11, AF 17, and AF 

24 and.a: further proposal (or an 

acceptance) by signing “the: con- 
tract,” Exhibit A. 

/ 9, The Government. has not al- 
ee mistake; ‘it. does not say “the 


- contract” is not binding but instead 


| 49 


| it seems to § say ae AF 7 i is an 7 


offer which the Government acl 
oe that AF 17 is the contract. | 
8. The appellant is a small cor- 


aa (Exh. A, Tr. 40). Some 
(or was liable for) | because of its 


a ee oyeee of Mr. Sigler « on. this 


of its employees were: part, time, 


Originally, the parties | estimated 


that Mr. Sigler would only. be 


needed. part time. on this contract. 


(Tr. 50, 52, 169). During the course 
of the contract, ‘however, it became 


clearer to appellant that Mr. Sigler — 
would have to work full time on this 
contract (Tr. 52) and Government 
representatives. asked Mr. 


Sigler 
(and thereby. appellant) to. work 
full work time on the contract (Tr. 


170, 254). Nevertheless, the Govern- 
ment still takes the position that ap- 
pellant. has to. “justify” increased 


hours spent by Mr. Si gler and others 


or the government will “hold” any 


modifications extending the contract 


7 period or increasing contract funds 
a AX 6, being Appellant's Exh. No. 


6). 
4, The (ons rae its au- 


_ditors, i in its J uly 21, 1975, audit re- 


port, questioned costs over $25 / hour 


for Mr. Sigler’s salary based-on __ 
* their conclusion that AF 17 or AF. 
24. was part of the contract. AF 32, — 
P- 6. This “disallowance” continues. 
“‘inits Nov. 1977 audit for the period 
Apres 1, 1976-Mar. 31, 1977 baal 3 2 | 


oe 
A. The appellant: made at least four - B.S ye 


(ce) Decision: Neitiien AF: Lf ae 
AF 24 ws the Contract thus the 


Fringe Costs are Allowable Un- 
der Hahabit A—the Oc ontr act 


i. We reiter ate our holding that 7 
the contract between ‘the one 


| 30 | DECISIONS OF THE. 
| iene an appellant is the document 
which is Exh. A to the first con- 
_ tracting officer’s decision. 


9. Clause’ 829, 


contract. provision 
| 1-15 .2 alone is applicable. —_ 
- 8. The criteria set out in 41 CFR 


1-15. 201-2 are reasonableness, allo-— 


-eability, general accounting prin- 


ciples, and any special provisions 


_ of the contract or regulation. © 
4, The Government has not pre- 


‘ sented evidence on the first three 


criteria and we hold that. its. con- 


-tractual argument is erroneous. Mr. 


| Sigler was an officer and became a 


| full- time employee of appellant. It 


is our conclusion - that these costs 


were necessary, reasonable, and al- 
locablé because the costs are normal : 


to a corporation engaged in the 


work required by the contract, many 


of these costs were imposed by law, 


and. because there i is an absence of 
| evidence contesting” these conclu-. | 


tee 


| 5. Thus we sustain the pei as 
‘to allowability of the costs of fringe : 


: benefits claimed for Mr. Sigler: 


: 6. VARIOUS 


‘ (a) The Contentions of the Parties 


| The appellant claims $19,875 for 


annual leave, sick leave and funeral. 
| leave of Mr. Sigler i in par. 10( 2) of | $8 
| shareholder of appellant. toa Sig- ee 


| the complaint, 


DEPARTMENT OF THE: INTERIOR 


“Allowable. ‘Gost, - 
Fixed Fee and. Payment” ‘of the | 
contract promises payment ‘in ac- 
- cordance with 41 CFR 1-15.2 and 


: the contract. There i is no applicable 
so 417 (CF R 


KINDS OF : 
“CLEAVE” FOR MR. SIGLER : 


ARE ALLOWABLE COSTS ee ea es 
| (a) The Contentions oft the Pas ties : 


“The contracting officer’ S first and 
‘second decisions appear tousto be 
_ silent on this specific: claim. Yet the 
parties, by their counsel, agreed at 


the hearing that this was “in issue” 


_as to the senior biologist and asso- 


ciates a Tr. 12, 15). 
(b). Findings of Fact 


“1. “The appellant hed a Kee or 
written policy which provided for 


pay scales,.hours of. work, annual, ; 
sick, and funeral leave, and. ie -—s 
: matters ; Exh. BE to contractor” 8 re- Es 

~ sponse. 


2. The gopellant ‘coin pled an 


this written policy and incurred 


costs thereunder (Tr. 40, 24,°99).— 


_ The employment plan was in op- 
eration and defined the employee 


relationship and costs for appellant 


(REx. D, D-1 D. 7). 


(c) Conclusions of Law dnd : 
_ Decision % 


These goats: were actual Samet 


costs and are allowable costs under : 


the contract. FPR 1-15. 205-6 we 
and (g). 


7. LIFE INS URANOE PRE- 


‘8° -MIUM COSTS FOR MR. SIG- 
LER ARE REASONABLE 


AND ARE ALLO WABLE 


COSTS. -— 


eae ‘This aint 3 is for the life § in- 


‘surance. premiums paid by appel- oe ‘ 
lant on the life-of Mr. Sigler, the 


president, chairman, and principal 
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; ler was iss the pringipsl super visor 7 
of the work under the contract and 


the Government’s and the ‘Indians’ 
only expert. witness on fish.) 


- The claim, as set out in par. 10(a). 
| of the: complaint In dollars, is as 





follows: 
Year: | 
St 2 8s - $13, 272 
De seer 4, 876. 
fi eee Oe ania 8, 624 
Caer fee $26, 260 | 


~ Appellant’ contends that. these 
amounts were properly paid to Mr. 


Sigler and are allowable costs to 


| appellant. under the contract. 


The Government, on pages 17 7-22, 


says that these-costs. were anallow: 


~~ able because (a) they were not in- | 
Professor — 


cluded in appellant’s proposals AF 
17 and AF 24, (b) they resulted in 


a change in appellant’s compensa-— 


tion policy from that originally 


contemplated and proposed (Mr. 
- Sigler originally planned to be a 


7 part-time consultant to the corpo- 


_Yation; later he became a full-time | 
is, ; employee) ‘ (c) 3 this change eculted 


in an iner ease in cost under the.con- 
tract, (d) the premiums, - when 


added to Mr. Sigler’ s other compen- 


sation were unreasonably high, and 


- (c) the payment was improper be- 


- cause e this was & sole source contract. 
(b) F indings of. Fact -_ 


| ae Byioe to execution. of this con- 
tr act: the appellant, Mr. Sigler and 
various Government personnel be- 


lieved. that. Mr. Sigler could per- 
form the then prepedo or contem- 


- sional societies 


‘plated contract. by 1 less than full 


time work (Tr. 50,52). 
2. The rates of compensation. con- 


2 templated prior to execution of the 
contract varied from $250 per day 
to $200 per day (See par. 4b ante). 
8. Prior to this contract. Mr. Sig- 
: iz had obtained the training and 
_ experience noted in ae 4(b) — 


2 ante the following: 


Bachelor degree in Boner 


Master of Science in Ornithology | 


Ph.D. in Fisheries, Iowa State, 1947 
Conservationist for the Soil: Conserva- | 


tion Service, 1935-87. 


-- Consultant to Central Engineering Co. . of 


‘Davenport, Iowa, 1940-41 
Research. Associate at Iowa ‘State Uni- 
versity, 194142, 194547 
Assistant Professor ‘Wildlife, Manage- 
“ment, 1947-50 
| Wildlife Management and — 
Head of the Depar tment, 1950-74 


- Consultant to the State Department, the 


U.S. Surgeon General on Toxicology, 


the FAO in Argentina on Fishery. mat- ae" 


ters, the Idaho Water Resources 


- Board, and the Idaho Division of Man- 


agement Services 7 
He was chairman of the. Utah . 


Water Pollution Control Board. - 


He is a member of eight profes- _ 
ue to the — 
contract). 


4, At first, after execution of this oe 
| contract, his agreement, with appel- | 

lant was to be compensated onan — 
hourly basis as an employee not as. ~ 
a “consultant” at the rate of $25 per 


hour neé pay (Tr. 51) (ze. “in 


: hand”), and spend 50 to 80 percent 


of his time a on. this con- 
tract. | 
De ‘Throughout the cont cact Mr. 


Sigler has worked for appellahy as | 
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an employee of appellant Abe as a 
“consultant” or as an. independent 
contractor (C. R. McIntosh ltr., 
dated Aug. 18, 1976, p. 2; Exs. D, 
DAL, pp. 4, 7, 8). -_ 

6. About the second. year, it was 


‘agreed between appellant and Mr. 


Sigler that he would work 100 per- 


cent of his time. on this contract . 


(Tr. 52, 181). 


ie This eer was ne dale Me: 


of the expressed desires of various 
_ representatives of the Government 
and the Indian Tribe Anes 1 9, 180, 
222). 7 


8. The . shift from an oie ly 


agresment to annual salary ar- 


- Net pay Fringes 
‘Fiscal year: | 
NS 7s eee ieee ea 1 $5, 400° 2 $3, AT5 
197622 lee 44,200 28) 
ee ) 41,440 83, 819 | 


1216 Hours times se5 phone. . 
2 APR 82 p. 5. on 
8 Unknown. ; 

_ 4Compare CR-XD p. i. 


185 LD. 


ensebenke Was. ais at, ieaet in 
part, the result of questioning: by 
Government auditors. —_ 

9. Mr. Sigler worked. for cae 
lant and was-paid by appellant for 
work on. this contract as sou owae: 





Government fiscal year: Pe lan 
BO) het ee ee eee et 216 
(«ee ER: Se _ 1, 648 
_ Anterim ‘quarter_22.- ose — ~ 416 | 
bo ET, ect a eee i at oe etn lg OU 
- --®& (through Oct. 31, 1978)_. 168 
TOtHL 226228 ee eeu Si ey 4, 344 


(AF Q).. | | 
10. The approximate compensa-- 
tion paid Mr. Sigler was.as follows’ | 


Life insurance _ 


‘gam | |_‘estimony re salary - 
premium ee es - 
$13,272 $22,147 | 
4,376 445, 576. 44, 000 Tr. 167, 
“Ss 624 53, 883° 


48, 000, ‘Tr. 167. 


Cle EE ed ee ee 


5 From AX 3p. 6. The years do not seem to correlate correctly me we cally desire approximate figures here, 


a4. FY rca recor ds Riera a ‘tull- 


time year (48 weeks =< 40 hours/. 
week = 1,920 hours). The approxi- 


mate gr Oss: compensation. to. Mr. 
Sigler i in that year was $54,000. 
" 12. The Government auditor wit- 
ness said that he and the audit 
branch expr essed no opinion on. the 
reasonableness of this compensa- 


tion and did not question it on that 


basis but only questioned it on a 
contractual or legal theory basis 
that AF 24 was part of the contract 


and. did not provide for. or allow 
costs over $25/hour- Gian 2.95 8). 
Age However, the first audit did | 
question the reasonableness, AF 32- | 
1, p. 2, as does the second, AF 3, p. 


7, and the Government does ques- 


tion it in the Answer, par. 7, and the 
contracting officer’ S first decision, 
pp. 17-22. : 


14. Mr. Gia is essential to the 


appellants’ ap aur to pete this _ 
contract ee Lye 
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i 15. ‘The ‘Sie fa of: di- 
rectors was concerned to keep Mr. 


Sigler compensated ‘so. that he _ 
yond spend full-time. working’ orn. 


this contract (Tr. 26, 29, 42, 48, 47, 


48, 63). One method of compensat- 


ing Mr. Sigler was by use of “key 


tien” insurance. Such 1 insurance is 
i: fairly common in small corpora- 
~ tions where one or a few individuals - 
are “key, men” in the present and — 


future success of the corporation 
ef. Contractor’s Response Exh. D). 


- 16. The payment of life insurance _ o 
premiums on the life of Mr. Sigler, 
who was owner of the policy (AF. 


4) is compensation to Mr. Sigler 
~ (CRXD. (1-A.), pp. 1, 2, D-2, pp. 1- 
3). Such costs are allowable second: 
ing to FPR 1-15. 205-6 (a) to the 
extent they are reasonable. 

17. There are many small busi- 


nesses in the-area who pay their 


company presidents an annual sal- 
ary of over $50,000 not including 
retirement benefits (sometimes up 
to 25 percent) and key man‘ life in- 
— surance (CRXD-2, p. 3) (Tr. 101). 


a c) Conclusions of Law and 
Decision 


i. The applicable standard” 1s 


reasonableness in the ‘industry or 


circumstancés - of « the: partacul ar 


contract. FPR 1-15.205~6 (a). 


| - 2. Appellant has cited authority 
-- and opinion evidence ; in support of. 
its contention. The Government has | 


| failed to do likewise. : 

3. Mr. Sigler has to manage ap- 
| Pre fee team of experts as well as 
_ Several other teams of experts. The 


: estimated | cost of F this effort, is is 


milion, thet ‘otal: costs ‘or a thet 


Items supervised i is not clear from 
the record, but one part of one proj- - 


ect exceeded $300, 000 ¢ Tr. 263). 
4..Thus it-is our conclusion that. 


the insurance premiums paid for — 
_ Mr. Sigler by appellant are reason- 


able and are. allowable costs under 


/ this contract. FPR 1-15. oer a | 


and. 1-15. 205-~ a6\@) (v).° 


: 8. LIFE INSURANCE 
~PREMI UMS. ON THE. LIFE 
OF MRS. SIGLER ARE 
ALLOWABLE COSTS 


(a) The Contentions o f the Paris | 


This claim appears in‘par. 10(b) . 
of the complaint: Appellant paid. 
for a $10,000 life insurance -pclicy 
on the life of Mrs. Sigler. The pre- 
miums total $1,834. 21 for ‘approxi- 
mately B14: years. The. appellant 
says this is part of reasonable com- 
pensation to an employee of the 
corporation and an allowable cost. — 
_ The: Government says this is not 
an allowable cost. because it resulted 


-Inachange (increase) in compensa- 
tion to Mrs. Sigler, increases the cdst 


of the contract and because this was 


a sole source contract (pp. 99-93 of 
_ the contracting officer’ S first. deci- 


cues 
(b) Findings of Fact 


A. ree Sigler is an efter: ap ap 


e pellant and: performs the duties of - 
the corporate. Secretary. She also’ 
performs secretarial and: bookkeep- 7 
ing. duties of a varied, skilled and | 


menses nature (CBXD-s). 


BA 
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2. Her annual “cash” salary i is 

$9,000 (CRXD-3). 

- Thus her. 


| yearly: compensation 3 183. 

ex Cash -- Other smincaedtion Total 
_ 1976 $9, 000. $700 (approxi-. 

| _. mate premium). 


4, The Sppallaat carefully ex- 
- ‘amined the alternative costs of plac-. 
‘ing Mrs. Sigler, who was 65, in the 

~ appellant’s group life insurance | 
plan or of obtaining a separate pol- — 
icy and found that it had:a less total 
cost: to obtain. separate policies for 
the group without Mrs. Sigler and 


a separate P oliey for Mrs. Sigler, 


(©) Conclusions of Law and 
Decision — | 


1. The appellant has oe its 


the cost was necessary, reasonable, 

allocable, and allowable: FPR 1- 

He AD: 205-8(9) and 1-15 alla ss 
Aes: Tae ee 

sat A Peer PLAN 
COSTS: ARE ALLOWABLE © 

( a) The (ai ontentions ) f the Parties 


This claim 3 1s stated | in par. 10 (e) 


It is treated by the Csceuiiant 


as part of.the fringe benefit claim 


(p. 19 of ne officer’s first 
decision). 


Tt is also fronted as additional = 
| claim. #4, (See CR pp. 55-56 and 
-pp. 44-45 of the contracting officer’s 
~ second. decision.) This: allowed the . 
es claim, “subject | to audit,” in the. 
amount of $9, 181. 38 but: exalnding | 


DEPARTMENT. OF THE: INTERIOR 


approximate total aay 


$9, 700 © 


: Sept. 29, 1977 (AF 102). 
| burden of proof. We conclude that _ 


ake Saiior Biologist and associate | : 


members.’ a ' See also 1 Tr. 19. 


(b) Findings 0 of Foot 


“od. Appellant has a retir ement. | 
plan (Tr. 101). a 
2. It was approved by the IRS | 


on! Mar. 8, 1977 (Contractor’s Re- 


sponse Exhibits X and Y). It: pro- 


vides that an. amount equal to 5. - | 
percent of each qualified employee's Ss 
salary be ee in a retirement : 


fund. 
3 "The. Government was s notified 
Apr. 5, 1977. °- 7 cee 
4. Modification 10 (increasing ie - 


rae cost of the contract for 
 varlous.reasons including the retire- . 


ment plan but excluding the senior 
biologist therefrom) was 


(©) Conclusions of Law > 
a and Decision | 


L This dispute. appears to have 
been settled except that counsel at : 
trial disputed the part relating to — 


the senior biologist . one associates 22 


. Oe Tr. 19). 


2. We have Held that. nee AP 


17 . nor aos 24. Is. ae ‘of the 


"contract, 
of the complaint and amounts to | 


7 | og oN $27,789.41. 


38. The retirement ee appears : 


| to be a reasonable, necessary cost. 


The claim as to the senior biologist — 


“1s therefore allowed. FPR 1-15. 205- : — 
ns 1-15. 205-27, a : 


“10. THE LIFE RAFT Is AN 
ALLO WABLE Cc OST 


(a). a he Contentions of the Parties — 


This is set out in par. 10(f) of the 
complaint. It is a claim. for $897 
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for a bien Tito ratt boug oht by 
appellant to serve as an swnatgeney 
~ life raft for. personnel i in the Gov- 
er nment-furnished resear ch vessel 


7 used in Pyramid Lake. | ; 
‘The Government, contends ‘that 


this was extravagant and was 
-boug ht without. Gover nment knowl- 
edge or approval, and therefore is — 
- an unallowable cost: (pp. 27 et seg., 
oe contr acting officer’ s first decision). 


(b) B indings of act 


| 1. Much of the work to be done 
under this contract was field data 


| acquisition on Pyramid Lake. ‘The 


Government furnished a motor boat 
to be the major platform for this 
work (Schedule B to the contract). 
This. was a large 30-foot motor 


boat. At first, appellant thought 1t 


also needed a one-man boat to tend 
nets near shore and bought a “Sport 
Yak,” a plastic bathtub-like boat. 
~ The Government paid 7 this eper 
yak and took title to it. 
9. The 30-foot vessel.was there- 
after modified by the addition of a 


platform and the sport yak became. | 


unnecessary. 


3, Pyramid Lake is cold and deep — 
and large and subject to sudden — 


| _ weather changes (Tr. 74). 


4, The large motor boat carried. 
_ ‘four to eight. people at times work- 
ing on this contract. (‘Tr. 4). 7 
#5, A life raft was a icazonable 
s necessity, for the motor boat and 


was a pee radent safety oe aires 


os: (Tr. 74). 


6. The cost of the life raft was 
| approximately, $887. 


t The life of the mat 3 is about 
| GFE was or became defective and 


. 3 mere: as 243). 


standards. | 
could go into a capital account and 
be. depreciated yearly or into. a di- 
rect cost account for miscellaneous — 


(0) Conclusions 0 if Ca ae 
| Decision | 


sie The é0st:s was reasonable. 


2, The-contract is silent as to any — — 
different. treatment of material cost 
from. labor: costs. Thus" a fair con-_ 


clusion is that. all costs, material, | 
and labor need only meet.the usual 
Conceivably this cost. 


expendable items. The Government. 
auditors provide no guidance as to 
the accounting treatment (AF 32, 
p. 10) except o1 on oe issue of reason-' 


-ableness. - 


3. We conclude that ae was 2 


reasonable allowable cost and that 
it should have been treated‘as a: di- 


rect cost when incurred. _ 

4. The Government will get title 
when it pays for the hfe raft and 
it will thereupon become Govern- | 
ment property. | 

5. The. appeal as to ‘this issue is 
sustained. 


il. ADDITIONAL FEE LOR | 
THE REPAIR OF GOVERN- . 
_ MENT-FURNISHED » PROP- . 
ERTY IS ALLOWED 


(a) The Contentions 0 f the Parties 


This claim i is set: out in par, 40(i) 
of the complaint and. part 6 (pp. 


28-81) of the contracting officer’s 
first- decision and the contractor’s 


additional claim #2, and the con- 

tracting officer” g. second decision, 

pp. 19-25. a? | 
‘The appelinne asserts that the — 
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_ that Pits was ~ compelled to 

_ spend about ot 000 to repair the 
equipment. — | 

"The Govctiiants says that the ap- 

pellant failed to give the notice re- 

quired by. the clause, that the Gov- 


ernment selected and furnished the 
- equipment on appellants advice, | 


that: appellant failed. to send its per- 
sonnel for training in the operation 


oft the equipment or to ‘acquire and 


maintain recommended spare parts 
and that appellant’s personnel 
caused. some. ana to the equip- 
ment. . 


The parties agree. that the Con _ 
ernment. has paid the costs asso-- 


ciated with repairs and that all that 


remains in dispute is the.$633 in ad- 
ditional fee claimed ed nae 


(Tr. 80, 81). _ 
(b): Findings of Fact a 


1. Appellant recommended use of : 


this equipment (Tr. 199). 

_ 2. The Government bought it and 
listed it as GFE on. Schedule. B 2 
list of GFE). 


' 8..There-were two pieces ie equip- 
‘ment involved : (1) water analyzer, — 


| and (2) water current meter. — 
4, The appellant received. this 


equipment in 1975 (Tr. 84). On > 


Mar: 17; 1976, appellant formally 
notified , the- contracting officer of 
problems (£ x. N to: Response). 

5. By then. appellant had incurred 


en of $4,000 in mene to a the 


equipment. 

6. However, the. eoneachae offt- 
cer’s representative, who. shared 
_ office’ space with appellant, ‘had 
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“some peselien knowledge of problems 


in Oct. or Noy. 1975 (Tr.-812).. 


7. The analyzer was fixed by J ane : 
(Contractor’s Response Exh. 0) but _ 
the meter was not sensitive enough 
to measure: the very slow currents 


in the lake. 


_ 8. In July the Cot ques- 
tioned the claim for the reasons 
earlier stated in par. (a) ante. 

9. Sometime later the Govern: 
ment paid the direct costs and now 
only questions the fee. | 


ao c onclusions of Law an 
— Decision . 


| We “The “Goverament.. correctly 


| po oints out that clause 318, entitled 
“Government Property,” governs. . 


2, In par..(a) of that clause the 


Government. promises to deliver 
| suitable equipment on time and fail- 


ing that to equitably aye ust the con- 
tract. 
Be The contractor “gave “written: | 
notice, albeit late. : 

4, The Government has the bur- 


| den of establishing any prejudice 
| caused by the. lateness. It has shown 
none. In fact by payment of the 


costs the Government has acknowl- 


edged that there was no prejudice... 


5. The clause states that the con-_ 
tracting officer “shall equitably ad- : 


“just the estimated cost, fixed fee or- 
delivery or ‘performance dates * * *- 


or all of them [ete.]” by reason of | 
the furnishing of late or. unsuitable | 


GFE. (Unsuitable GFE can. be late: 


until it is made suitable.) 

6. The respondent has. not estab-- 
lished that the case falls within. 318" 
(2) (1). @), which as for linn 
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7 ited liability ‘of the contactor for 
Government ‘property. Thus the 


Government is obligated to carry 


out the. ‘promise of an equitable ad- 


justment required by clause 318 (a). 
1 The additional cost. was ae ~ 
563.01. | 


. Bs The contractor made numerous 


trips, tore down and. repaired the _ 


equipment,. and had numerous tele- 


phone calls to. get. the equipment 
- repaired or replaced. | 


9... We. allow the elnimed.: fee of 


$633 as being reasonable in. this: 


added: scope. of work, - 


12. PROVISIONAL BILLING 


RATE AND. _ FINANCING 
“CHARGES i, 


(a) Lhe Contentions of the Parties 


2 This i 1s’ a: dain eu in. par. 
10(h) of the complaint—for $18,- 
410.31 ($2,139.98 plus $16,270.33) 
for amounts paid allegedly due to 


the Government’s failure to timely. 


adjust provisional billing rates. 

_ A second portion of the claim is 
set out in additional claim number 
one and is fer $1,962 interest paid 
by appellant to borrow money to 


pay incurred costs. for the period 


FY -7%.. 


~The sapallane S ere is. that the | 


Government is obligated by the con- 


tract to negotiate reasonably. accu-: 
rate. provisional | rates so that the 


_ contractor is not compelled to bor- 
row money | to finance the difference 
between provisional. and actual 
rates. “The Government’s ‘position 


appears to be that it did not get a 


| demand to increase rates until Aug. 


: 12, 197 es ‘nde even athe the Gam | 


ment did not. have sufficient - data. 
easonably to increase same, (How- 


: ever, one Government witness at, the 

ce indicated concern. that the — 

; decision ‘to: pay. at 55 percent. was | 
ar any (Tr. 884, 888. Ee 


—() Findings of F act 


Pri ior to contract execution. ap- 
saa had. been advised that vouch-. 
ers would be paid within 2-3 weeks - 
(A's Sept. 2; 197 6, letter, | in IBCA 
file; Tr. 241). 7 

9. Clause 329 (b) states ieee 
may be. made biweekly and pay- 
ments. will be made promptly (329 
()) 

. Clause 3381 (a) states indirect 
nee shall be obtained by applying 
negotiated.overhead. (OH). rates to. 
direct cost bases. After each fiscal 
year the parties shall negotiate 7inaé 
OH rates for that year (331(b)): 


The allowability. ‘of costs shall’ be 


determined by Subpart 1-15.2 of 
FPR. : 
4, Par. (e) reads.as follows: 


(e) “‘Pending- establishment of: final 


overhead rates for any period, the Con-. | 


tractor | shall be reimbursed either at 
negotiated ‘provisional rates as pro- 
vided in the contract, or at. billing rates. 
acceptable. to the Contracting Officer, sub- 
ject to. appropriate. adjustment when the. 


_ final rates for that period are estab- ; 
‘lished. To ‘prevent substantial over or. — 
under payment, and to apply either retro-: 

actively or prospectively : - 


CL). Provi-. . 
sional rates may, at the. request of either : 

party,. -be. revised by. mutual. agreement. 
and. 10) pilling rates may be adjusted 
at any time by. the. Contracting Officer: 
Any such ‘revision of neg sotiated pr -ovi- 
sional rates provided i m the contract shall : 
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be eee in a modification to this 
contract. | (Italics supplied.) | 
5. The Government is presumed 
to be aware of all the terms of the 
expected contract when the fee was 


negotiated on- May 23 at 6 percent | 


or $53,463 (AF 22). Presumably 
this fee was based on prompt pay- 


~. -ment.of invoices and on reasonably 
fixed provisional billing rates and 


estimated OH costs (see AF 21) 


and interest and disallowances (AF 


98). | 
6. The contractor prior to execu- 
tion of the contract justified the 6- 
percent fee to the contracting officer 
(who was trying to negotiate a 5- 
percent fee) by saying as follows: 
= The capital investments on a project 
_ of this size, for a period. of 37 months 
_ and one week, are rather substantial. 
| The interest on salaries and equipment 


both contract and overload. may, on oc- 
- easion, be quite high. The complexity. of 


the work is such that it may be difficult 


to. predict a number of expense items; 


some of these may be disallowed in the 
overhead. . : 


(AF 08). 


4 (¢) pe Conclusions of Law 


| | (1) Appellant has failed to estab- 


lish the amount of money it reason- 


ably expected to borrow when it 
_ negotiated this contract. Thus even 


. ifappellant incurred interest In one 
-year of $1,962, appellant has not 
established that this exceeds:the in- 
terest payable on the amount it rea- 
sonably planned to borrow. Thus - 


‘since appellant has the burden of 
proving all the entitlement and 
quantum elements of this claim, and 


has failed to do so, we must and do 


deny this claim. 
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13. CLAIM FOR. INFORMAL - 
CHANGES IN THE SCOPE 


OF WORK, ADDITIONAL — 
CLAIM #3 IS DISMISSED — 


WITHOUT PREJUDICE 
(a) The Contentions of the Parties | : 


The contractor, in its response to _ 
the contracting officer’s decision, © 
filed four additional. claims. ‘The | 
third additional claim was for nu- 
merous “constructive changes” to 


the contract. This claim was denied | 
as premature and unclear by . our. Eo glue °F 


order dated Sept. 27, 1977, IBCA- 
1159-7-77, 84. 1.D. 483, 487; 77-2. 
BCA par. 12,763 at p. 62,014. Never- — 
theless, the Government. issued a 
final decision on this by the second 


contracting officer’s decision. This aot 
second decision was delivered tothe 
Board at:the hearing and there was 
a colloquy. about which of these ad- .— 
ditional claims was properly ready = 
- for hearing. The hearing official did. 
~- not-then realize that the second de-. 
cision included the third additional = 
claim and thus the ruling (Tr. 18). 
that. additional claim number one « 


would be incorporated into the in- — | 
stant appeal was not intended to ~ 
incorporate additional claim No. 3 
into this appeal. Since the hearing 


official may have caused confusion 
on this point, appellant shall have 


30 days from the date of receipt of 


this decision to file any notice of 


appeal as to additional claim No. 3. — 
We make no ruling on the merits of 

additional claim No. 3 and so much 
of the instant appeal. as relates 


thereto. is dismissed without pe : - 


dice. 
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oe | ‘PAR. 11 OF THE COM- 


_PLAINT AND RESPOND- 


- ENT’S MOTION TO DISMISS 
IT IS ALLOWED AND DE- 
_ NIED IN PART — 


Ea = ( a) The Contentions of the Parties 


ai rae par. 11(a) the appellant asks 
-for an order to increase the esti- 


mated costs and fee in accordance 


- with the conclusions set out in this 


opinion. In par. (b) it asks for in- 


“junctive. relief to: prevent “defend- 


ants” from interfering with“plain- — 


tiff’s” performance of the technical 


aspects of the contract. In par. (¢) 


Paragraph of. a 
this decision — SSeS 


orders. - 


Name ofclaim 


ew ae we ee ee 
ee eee a 


oe Life. insurance premium on. Mr. Sigler. _ 
‘ -Life insurance premium on: Mrs. ee 
“Retirement plan. 20 _- 2s 


org Life raft. - ~ Seis Sete as 


ee re ee eet re ee ee 
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an appellant asks for an order from 
us to respondent, to act on numerous. 


(identified) requests for action. In | 


par. (d) the appellant asks for an 


order to respondent to act reason- 


ably and promptly in the future ad- | 
ministration of this contract. | 
The Government’s position, by a 


“motion to strike, is that we do not 


have the » authority to make such 7 ; 


(b) Decision | 


ue We have found: dhs following | 
to. be allowable. costs or fee under | 
‘the Contract: 


Tnerease — 
in fee | 


» Inereasein | - 
estimated cost 


$3, 852,27: 0 (A) vee 
12,875.00 - 8 Qj... 
26,260.00 
18 $24, 789, AVA Dre 
887.00 co oe 


ie eases oe ae 2Q) a 
‘sa Minter billing and interest2oU 2. 22 lee (4 a a oa oe oe 
nop CHAN Ache aa ee eGR se tary Se 
' Appeal interest__.__-_ in erishell (Qo ot a 
Choe Sines agen ee 7 @) me es (eee 


3; TT. 94 ce hee 688 - 





1 | Limited by reasonableness and current estimated cost. ita 2, 


2.None,. 


8 Government counsel | appears to rhe bala that all of this claim a exert approximately $9, 000 will be allowed 


RE: 15). 


4 Denied. 
6. Dismissed without prejudice. - 
6 To be ceeuleied By the. C. oO. 


» 323 We have. no “inj Gunctive power 
--nor the power ‘to. require eae 
‘performance. ‘The «. contract. 


“numerous . places, including ae 


- 201, ae the Tespondent to act 


ranconably and promptly a in nian: 


istering the contract. On occasion _ 
‘the: Gosanment’ has: taken what — 
could. be: considered ' an: unreason- 


able length of time to act. The Dis- 
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putes jae. impliedly — promises 
reasonably prompt action. See the 


- cases cited in our r Sept 2, 197, oo 
tion of the complaint. ji is dismissed ae 


| without prejudice. 


opinion. 
As to the rights sad duties as the 
parties, we quoteas follows: 


‘The contracting officer displayed a lack — 


of true comprehension of the philosophy 
of cost-plus-a-fixed-fee contracts. From 


his conduct, as shown by the evidence, he 
apparently did not realize that when the 


Government enters into a cost-plus-a- 
fixed-fee contract with a contractor, the 


Government engages the knowledge, the 


skill, the judgment and the capabilities 


_of the contractor to perform the contract. 


Itis the contractor’s right, as well as his 

duty, to use all of those. qualifications | to 
employ men and women who will com- 
prise his “team” to perform the contract, 


to buy. materials, and to use his. discre-. 
tion, not that of the contracting officer, in - 
carrying out all of the factors involved in © 


the. performance of the contract. The con- 
tracting officer’s function is not that of a 
boss over the contractor,. telling him 
what. he can and cannot buy, whom he 


shall employ and how much he is allowed: 
to pay employees,.True, the contract be-- : 


stows upon the contracting officer the au- 


thority to disapprove for reimbursement 


the costs involved in the contractor’s per- 
formance, but unless he is able to dem- 
onstrate that the contractor’s. acts, or 
the costs he incurs; ‘violate the terms of 


the contract or the guides found in Part — 


2 of Section XV: of the Armed Services 
‘Procurement Regulation, it is the con- 
tracting officer’s duty to. approve the con- 


tractor’s acts and to approve the costs ‘ 
thereof for reimbursement. age ae 


-plied.).: 


J. A. Riad é wo ASBCA. 


9326 (Dec. 12, 1955), 6 CCF par. 
61,801 ; ‘Nash and | Cibinic ee) P 
605.6 at 


We will assume hae: ie Geren 
ment will.consider: the: legal/con-— 
tractual requirement of reasonable 
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| 8486 ; 


" Gooperation and will address itself | 
‘to the letters menioned in par. 11. — 


(ec). of the complaint. Thus that. por- 


As to appellant’s request i in par: | 


11(a) that we increase the esti- 
: mated cost and fixed fee in accord- 
ance with this decision we-have par- 
tally. fulfilled this request by hold- 


ing certain costs are allowable and _ 


certain fee is recovérable.: ‘See also. 
Aerojet General Corp., NASA 67 5 
6, 78-1 BCA par. ---_. 


It is not at all clear that we Tee 


any authority to supervise the ad- 


ministration of contract. disputes 
presented to the contracting officer 
and: thereafter decided by use. Cf. 
Cosmo: Construction Company, 
IBCA-412 (Feb. 20, 1964), 71 I.D. 
61, 1964 BCA par. 4059, and John 


Martin Company, Ine., TBCA-316 


(Sept. 21, 1962), 1962 BCA par. 
3486; Simpson Drilling Co., 
TBCA-423-1-74 (Mar... 18, 1964), 


1964. BCA par. 4140, p..20, 1174, but 


if these matters are not promptly 


- resolved «: the’ contractor can, of 
course, institute: a new dispute and 
| appeal. 


Thus the eapeniony motion to 
dismiss or strike par. 11 of the com- 


- plaint is- allowed and denied as in- 
i dicated above, eis | 


“15, ‘APPEAL IW TEREST 1s. 
ALLOWED. | 


( a) L he issue—dates 


“This contract, mn Sais. 335, pro- - 
ides for payment of simple: interest 


on. the amount, allowed by the Board 


“if 86 ED i. 
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from (1) the date of the coir e 
officer’s receipt of an appeal to (2) 
the date a modification pursuant to 
Board decision is tendered to Ap- 
pellant at. the rate established Dy 
PLL. 92-41. 0 
' This Board, on cauly 20, 1977 : 
docketed appellant's October 21, 
1976, letter to the Government. The 
contracting officer issued his first 
decision June 20, 1977. . | 
We must decide eet the i in- 


_. terest period starts June 20, 1977, - 
‘the date of the denial, or July 20, 
1977, the date of dockeGug or Oct. 


91, 1976, the date of an pe 
letter, or some other date. 


-(b) Findings 0 of Fact 


21 On Sept. 24, 1976, the conti ati 
‘ing ‘officer sent appellant a letter 


ee (in reply to appellant’s Aug. 20 let- 


ter) saying that five disputed items 


would be’ ‘disallowed and‘ an OH 


--pate- would : be 55. TT ‘(enclosure to 


-appellant’s: Oct. 21, 1976, letter: to 


‘the Sécretary). 


2. On Oeét. 8, eppallant sidteaigd 


disagreement’ and-asked for details 
and indicated: it would. appeal: from 


- the Sept. 94 letter (another enclo- 


sure “to appellant’s” ‘Oct. 21, 1976 6, 


7 letter to the: Secretary). 


3. On Oct. 21,1976, Sppellank sent 
a Siete letter to the Secretary of the 


_ Interior entitled “Filing of | a Dis- 


pute ‘under Contract No. ee “ #D 
with 17 enclosures. | . _ 
_. 4 On Dee. 17, 1976, tie contract- 


| . ing officer advised. the IBCA that : 
his Sept. 24. letter was nota final 


decision but: that. he had. started 


“work 0 on a ene décision. upon re- 
leeipt of the. contractor’s. Oct. 8 
letter and that ‘he expected to issue 


the final decision by Mar. 17, 1977. 
5: On J une 20, 1977, the: contract- 
ing - officer issued his first. final | 


decision... 
6. The IBCA aucketed the. Ost: 


21, 1976, letter as the notice of ap- 


Beal. on July 20,1977. 

7. On July 26, 1977, the contractor 
filed an “amended. notice of appeal” 
ae the J une 20 final decision. | 


(ce) Decision 


Al, The Coco cannot pre- 


| vent the allowance. ot a constructive | 


change claim by refusing to ace 


| knowledge | same. 


oe Likewise the Came can-— 


not: pre event: the payment, of the. in- 
terest pr omised in the contract in 
clause 335 “Payment of interest on — 


contractor’s claims” by delay in is-. 


suing a final contracting officer’s | 
‘decision: Cf. ‘General Research Cor- 
poration, ASBCA 21, 005° (Sept. ie 
1977), 77-2 BCA par. 19,767." 


. 8. The clause’ says that interést. | 


runs from the date the contractor: 
furnishes the appeal: to the contract- : 


ing Officer. . 
4.°The Board ‘on Taly 20, “4977, 


docketed the October 21, 197 6, letter 
as the applicable notice of appeal. 


5. We hold that interest: runs on 


J the sum of ‘the costs ‘and fees. al- 
lowed i in paragraph 14 (b). ante from 
October , oT, 197 6, the date, the con- 


tracting < officer probably. received 


the October: 1 letter, until the date 
the appellant. | hereafter receives a 


modification issued parsuaiit to tite 
-.opinion. The Government shall do 


the multiplication 1 using the rates of - | 
| claim and incurred during the ap- 


. ‘Peal phase, about that claim. | | 
(ad) ‘Attorney’s fees incurred pee 


_ interest as provided i in the clause. | 


16. PROFESSIONAL FEES 
Ta) 


Parties ee 


| This Bie 1S 5 set out i in paragraph | 


-10(k) of the Complaint. and is for 
attorney’ s fees, CPA’s fees and for 


contract. administration | and. con- | 


sulting fees and for expert and ordi- 


nary witness fees and. other fees and - 
costs in connection. with this appeal. 


Further appellant asks that the con- 
tracting officer be held personally 
liable for these sums under 28 
U.S.C. § 1927, Ye 


‘The parties have agreed that the 


‘Board will only decide oy 
(Tr. 275, 276). | 


(b) Findings of # ey 


- “Lh eines ineued oa or 
the following services (Tr. 27 6). 
(a) Attorneys’ fees (Tr. 35, 36 
and Ex. C to contractor’s response). 
_(b). CPA. fees. (Tr. 35,. 86) (Tax. 
| Cc to. contractor's, response Tr. 90, e¢ 
86g). 
fe). Other ns and costs (eagnTr 
98). ie 


| categories: as follows: . — 
(a), Contract © : administration 
costs which were unrelated to any 
claim or dispute, e: 9g; CPAs services 
to establish -cost-plus-fixed-fee ac- 
ae system. (Tr. 91-96 3-97). 
: (by ‘Expert services in -pelation to 


‘ certain claims which* “were: disputed 
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on The Contentions ae the i 


2. These’ a fall into. several 
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but settled before the appeal was 


‘filed (Tr. 19, 20). 


(c) ‘Expert services abied: to t a 


prosecution. ofthisappeal. = 
“(e) Aeulings of. Low and Dect- 


sion a =. 
es Fees and costs: associated with aoe 
the prosecution of the appeal to this 
Board are not allowable costs. The — 
Singer Company, Librascope Divi- 
‘ston v. United States, 215 Ct. Cl. 
aa. Dec. 14, 1977 (Slip Opinion, 
pp. 45-47), 568 IF. 2d 695 (Ct. Cl. 
1977), unless they fall within the 


exception to this rule allowed by — 
Allied: Matervats and Hauipment 
Corp., ASBCA 17,818 (Feb. 28, 


1975), 75-1 BCA. par. 11,150, as in- 
terpreted by the Court of Claims in. 


The Singer Company, .Librascope 


Division v. United States; supra; 
ef. Alyeska Pipeline Service Cov. - 
Wilderness. Society, 421° U.S. .240 
(1975). The. three criteria of. the | 


Allied Materials exception. (as 
stated. by the Court) are: (1) pre- 


sented to :the.. contracting. officer 


during performance of the contract, 
(2) elear Government liability, (3) _ 


‘benefit: to the:contract -_purpose. noe 


Allied Material was a case where — 


the Government. failed to furnish — 
GFE that swas:essential for the con- 


tractor. to. manufacture parts. of 


tank engines. The. contractor filed 
a request for an equitable adjust- 
ment, there were hard negotiations 
“(whieh the ASBCA held consti- 

tuted duress) ‘and a settlement, a 

repudiation’ of the settlement and _ 
“an sppeal The ASBCA_ allowed ae 


RUSHTON. MINING COMPANY. 
| February 16, 1978 :? 


_ légal cae incurr a up- through fe 
s attempted: negotiations- -request, for 


equitable | adjustment. The Termi- 
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The appeal is nae Pia heds 


and dismissed all as indicated here- 
. i inabove. 
~~ nation Contracting. Officer .termi- - | 
nated the contract for the. conven-. = 
tence of the Government at the con- os _ 
- clusion. of these unsuccessful nego- 
 tiations, Aled Material and. Singer | 
contain one further criterion and 
that is that “the conflict between. the. 
parties as to the equitable adjust- 
~ ment. never became SO disputations, 
as to reach the level of a claim. — 
| against the government. ioe a he Sing- — 
er Oo, slip op. p47 


- Groner Ss Samra ‘Jus Side, 
ee : ag 


We CON CUR: 


caer FR. ‘MoGzaw, 


Chief Administrative: Tuige. _ 


: pee C. Lxxcny 


RUSHTON. MINING COMPANY 


2, We conclude that all costs aa oe 


_ fees associated with the preparation. 

of the notice of appeal, the con-— 

- tractor’s response to the Findings: 
we of Fact and Decision of the Con-. 
- tracting Officer, the Complaint, and 
the conduct of the hearing are un- © 
allowable costs as-they are costs of. 


_ prosecuting a claim against the 
Govgenmien FPR 1-15. 905-31. 


3. We conclude that fees, expenses | 


‘and costs incurred prior to the Oc- 
tober 21, 197 6 (Notice of Appeal), 


af they meet the other tests of FPR. | 
§ 1-15.2 (e.g., reasonableness 15.- 
are allowable under 1- 


901-3) . 
15.205-31 ( a). 


3 Oe Abpellant-c as no cases tli : 
port of its assertion that 28 U.S.C. 
§ 1997 makes the contracting officer. 
liable for costs. 28 U.S.C. § 451 de- 
fines “Court of the United States.” 


prayer for relief i iS denied... 


8 IBMA 255 ee = : 
‘Decided February 1 i6, 1978 _ 


Appeal. ‘by Rushton ‘Mining Company a 
from” a’ decision “of (came 


Law Judge Edmund | “Sweeney » es 
Docket - No. . PITT. 75-398-P, dated | 
Sept. 22, 1975, assessing. $750 in civil — 


: penalties pursuant to section 109° of 


the Federal. Coal Mine ‘Health and 
Safety Act of f 1969,- 


Affirmed. 


1. ‘Federal Coal” ‘Mine. Health “and 


Safety Act of 1969: Mandatory Safety ce 


Standards: Violations: Negligence : 


An. operator’s. freedom, ‘from. negligence “ee 


ig: not: a factor to. be considered, in deter- 


mining whether a ‘violation of. a manda- - = 


tory safety standard occurred. 


2, Federal | Coal ‘Mine Health - and 


| : Such definition does not include this . Safety Act of 1969: Mandatory Safe- - 


ee Board, thus, 98 U.S. C. $1997 is not 

applicable to this appeal or the con- 
tracting officer. eeteadl this. | 
in violation of 80 CER 75. WAE2 (8). 


ty Standards: Self-Resctie Devices a 


Where a mine employee ig ‘observed un 


_ derground’ without’ a self-rescue device, 


the operator. properly. may be: held. to be 


6A 
3. Federal Coal Mine ‘Health ead 
Safety Act of 1969: _ Renaltion: 
Reasonableness | ~ 


In view of the oper’ ator’ S Heeliecnice fin 


. failing to. provide “competent, substitute, 
_ Supervisory personnel” and the serious- — 


ness of the resultant mandatory safety 


standard violation of 80 CPR 75.801, a. 
civil penalty assessment bs aie is not 


excessive. 


APPEARANCES: a phate R “Carfley, 


Esq., and Ira P,. ‘Smades, Esq., for 


| appellant, Rushton. Mining Company ; 
Thomas A. Mascolino, Esq., Assistant 
- Solicitor, and Michael V. Durkin, 


Esq., Trial Attorney, for appellee, . 
Mining Enforcement and aes Ad- 


ministration. . ot Sed 


OPINION BY - ACTING. ORIEF 
ADMINISTRATIVE ie 


SCH. ELLEN BERG 


INTERIOR BOARD OF ‘MINE 
OPERATIONS APPEALS - 


- Procedural ia Factual 
Background 


On Aug. 14, 1974, an inspector for 
and. 


the 
Safety Administration. 


Mining Enforcement 


(MESA) 


issued two (2) notices of violation | 


to the Rushton Mining Company 


, (Rushton). These notices were is- 
sued. under sec. 104(b) of the Fed- 
eral Coal Mine Health and Safety: 
Act. of 1969 (the Act) (30 US... 
§ 814 (b). (1970),) and alleged viola-— 
tions of certain mandatory safety 
standards. On Aug. 27, 1974, two, 
(2) additional notices of violation. 
were. issued: against Rushton, again ° 
under: sec, 104(b). of ‘the Act, and’ 
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again: alleging mandatory safety. 
standards violationa: . | | 
Thereafter, MESA petitioned tor 


in 2M assessment ofa civil penalty. 


Following ¢ a hearing on. this petition 
in Docket No. PITT 7 5-398-P, Ad- 
ministrative Law J udge Sweeney 
held in his decision of Sept. 22, 1975, 


agi that Rushton had violated the man- 
ay. datory safety standards, as alleged, 


in three of the four notices of viola- 


tion. Accordingly, Judge Sweeney a | 
- assessed civil penalties ane 


to. $7 50, | 

From. this decision Rushton ap- 
peals the judge’s holding that. it 
had. violated 30 CFR 75.17 14-2(a), 
a mandatory. safety regulation 
which “requires that each miner 
wear or carry a. self-rescue device 


on his’ person. A civil penalty of 
- $200 was subsequently assessed for 


this violation. Also, while conced- | 
ing the fact that. it had violated 30 - 


CFR 75.301 in failing to maintain 


permissible ventilation levels, Rush- 


: ; ton: appeals, as being excessive, the ._ 


assessment of a. $400. civil penalty. 

<< Contentions of the Parties 

90 CFR VS1715-2(a). | 
Rushton argues that MESA has 


-failed.to establish its neglig gence due 
to the fact that there was no show-. 
ing that it did not do all-that was _ 
expected of. a reasonably prudent. | 


coal mine. operator in insuring that. 
each miner. possessed a. self-rescue 
device before entering the mine. It 
contends therefore, that J udge 
Sweeney erred in holding that -it 
had violated 30 CFR 75.1714-2(a). 

MESA argues for-an affizmance of. 


3]. s RUSELTON. MINING COMPANY = (assi(tstéiS 
oe February 16, 1978 | 7 


this holding « on the poor that. 
Rushton simply did not comply | 
with the mandatory langunes ae 


: this regulation. 
| 80CFR 5.301 


‘While Rushton foes not digpate’* 


a udge » Sweeney’ s holding that it — 
the fact that-an operator may be. 


. had violated 30 CFR 75.801 by fail- 


ing to maintain a permissible venti- 
ihon level in one of its: mine sec- 
= tions, it does dispute. the judge’ s. 


conclusion that this violation was 


. of a “serious’ > nature. Rushton ar- 
gues that no evidence was intro- 


- duced: to show that at the time of 
the MESA ‘inspection, there was 


any danger of :fire: or explosion in | 
the area of. the mine ‘where the vio- 
lation occurred. It. therefore con- 


tends that the. $400 civil penalty 


assessment is excessive. and should : 


be reduced accordingly. 


MESA contends that: the gravity 
of the violation in terms of the po- 
tential results realized by the oc- - 


currence of the hazardous event and 


by the likelihood of such occurrence: 
requires that the civil penalty as- 
| sessment be affirmed. It further ar-— 
gues. that Rushton | has. failed, to 

| provide any compelling. reasons for 3 


an a ustment of the penalty. 


a7 ssues on Appeal 


a self-rescue device underground... 


IL. “Whether. a civil penalty as: 
sessment’ of $400 i is excessive, in view: 3 
, of Rushton’ S neghence in- a fon, 


to. pr ovide ‘ ‘competent, ‘substitute, 
supervisory personnel” and the re- 
sultant violation of 30.CFR 75.301, 


_ a mandatory safety regulation, = 


Discussion : 


1 We have long sdeaniddoel 


liable for a civil penalty assessment 
under sec. 109 of the Act (30 U.S.C. 


$819 (1970) ), even though there is: 


no showing of negligence on his. 
part. The Valley Camp Coal Co., 1 


IBMA 196, 79 LD. 625, 1971-1973 
OSHD par. 15,385. (1972). Stated 


in. different. terms, that decision — 
stands for the proposition that an. 
operator's. freedom from negligence _ 
is not a factor to be considered: in _ 
determining whether a violation of — 


=) mandatory safety en oc- 


curred. me a ; 
Thus, the issue prnsotly Bers | 


the Board is,not whether Rushton 
acted negligently, but whether it in 


fact complied with the mandatory — 


language of 80 CFR 7 5.1714-2 ‘eae 
_ This regulation requires that aself- 

rescue device be worn or carried on 
_ the person of each miner. oa 


—f2] Relying upon Rushton’s ate 


maission that the fact that its em- 
- ployee was observed underground 
: a without a self-rescue device is “un- - 
. eontroverted” (Appellant’s 

_ L Whether it was cpiOpeEly held : 
Bh that: Rushton. violated - 30 CFR © 
TBAT 14-2(a). on the basis of an. em-. 

: ployee’ S failure to wear or.to carry 


Brief, ; 


Lp Da: , we find: mney Rushton did not, | 


1 30 crR 75. 1714-2 (a) provides in pertinent | 
part: 
8 75 T7142 ‘Approved self-rescue devices ; . 
location ; requirements, 
(a) Except as provided in 5 Spacacreona (b) 


and {c) of this section, self-rescue devices’ 


meeting the requirements of § 75.1714 shalt He 


--worti or carried on the person of, each miner.’ - 


(rales supplied. ) 
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~ comply with the mandatory Tan. ‘ 
guage of this regulation. In so find- : 
ing, we reject Rushton’s argument | 


. that MESA failed to show that it 


did not do all that was expected of - 


a reasonably prudent. coal mine op- 


erator. We conclude that whether 
or not Rushton acted in’ reason-. 
ably prudent manner is'of no conse- 
quence to the finding of the afore-’, 
mentioned violation.. The. Board. 
therefore is of the opinion that the : 
Judge’s holding re affirmed. ° 


Bl 


was introduced to show that at the 


time of the MESA inspection, there . 
was a danger of fire or explosion ine 
the area of the mine OS the vio- 7 


: lation occurred. - 


~ rarily placed one of its miners in the 
capacity of a foreman. It' was dur- 


ing this time that the MES A i inspec-- 
tor issued ‘a violation under sec. 104 
(b) of the Act (80 U.S.C. §' 814(b) 
—(1970)) for Rushton’s failure to 
venne an area of the. mine in ace ” 


-230 CFR 75.301. Spebyliies! in- pertinent. part: . 
§ 75.301 Air quality, quantity, and velocity. | 
The minimum. quantity of air reaching the 
~ last open crosscut in any pair or: set of develop-. 
ing entries and the. -last open crosscut in any. 


pair or set of rooms ‘shall. be 9, 000. eubic Feet a 
: minute. ee ne oe 
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While Rushton 1 dbssi not oe 
-~pute Judge Sweeney’s holding that. 
it had failed to comply ‘with the’ 

_ mandatory: venitilation reqitirement 

of 30°CFR, 75.301,? it does dispute 
the judge’s determination that this 7 
violation was of a “serious” nature. 
Rushton contends that. no evidence ’ 


(85 LD. 


Sone with 30 CFR b. 301, a 


mandatory safety regulation. 


~The Board agrees with Judge 


: Sweeriey’ S conclusion that this vlo-) Fe 
lative condition — stemmed: from 


Rushiton’s negligence in failing to 


provide “competent, substitute, Si aes : 
pervisory. personnel” who could i iss 
‘sure. that permissible ventilation. — 


levels would: be maintained. (Deci- 


sion, p. 11). We further agree that _ 
this. violation was of a serious na-. 3 


ture, as it created:a danger of smoke 
buildup, and of. fire - or explosion 


from a gas buildup i in the mine. 


- Finally, in analyzing this viola- 


: tion i in terms of the. potential hazard 


to ithe safety of the miners and. the. 
probability of. such. hazard. occur: 
ring (Robert Ga. Lawson. Coal Co., 


ral IBMA 115, 79 LD. 657, 1971-1973 


OSHD par. 15,374 (1972)), to- — 


gether with Rushton’s negligence in| 
failing - to. provide competent, sub- 
stitute, sup ervisory personnel, we — 


hold that. the $400 civil penalty as-- 
sessment i 1s not excessive ane should 


| be affirmed. | 


~The record shows that: ae the ay — 
regular supervisory personnel at~ 
tended a meeting, Rushton tempo- | 


“ORDER | 
- WHEREFORE, pursuant to this 


- authority delegated to the Board by 


the Secretary of the Interior (48 


CFR 41(4)), IF IS HEREBY |. | 


ORDERED that the decision of the 


Administrative Law J udge in ithe _ 


albove- -eaptioned — case” ‘Ts_ AF. | 
FIRMED. and that the Rushton 


| Mining Company pay a ‘civil pen- 

| alty i In! the: amount of $750 on or be- , 
fore 30: days from the date. of os Oe 

ae) decision. - Tes 


at Reclamation. 


CAPPEALS OF JB&C: COMPANY. 
February 22, 1978 


ae Howaro 3 Scumimiimena, JRy8 
, neue Chie of ‘Administrative 
| We CONCUR: 


Axwe Pouwiexiat ‘Taiwas,. 
Administrative J udge.- 


a Davi Doanz, 1 ae Be 


a TBCA~1020-2-74 le 
a TBCA~1083-4-74 


| Decided February 29. 1978 < 


Ginteoct Noss 


1101, 


| 100C- 1087, Columbia Basin 
2 Project, _ Washington, Bureau of 


” Reconsider ation Denied. 


oes Rules of Practice: Appeals: Recon 


a sideration 


A request for aniowante of attorney fees” 
-is denied on a motion for reconsideration 


where the prior. decision Specifically’ con- 


sidered. and. disallowed. these | costs in 
| _aeeondance with prevailing law. | 


2. Rules of Practice: Appeals: Rene 


sideration’. 


A motion for. eaesisiaerntion is “denied. 
where - based on the. same. arguments . 
made and fully considered in the pein 
_— op decision. i | 


APPEARAN CES: com Fred. A. Pain, 


JY., Attorney. at Law, Pain & Julian 


. PA, Phoenix, Arizona, for appellant; 
Messrs. William N, Dunlop, Riley. C. . 
Nichols, Department Counsel, Boise, 


Idaho, for the Government, 


| Fudge. oo 


OPINION BY. r apurste 
TIVE JUDGE LYNCH ~ 


2 INTERIOR BOARD OF © 
CONTRACT APPEALS” 


| “The Board, in a decision 3 zs 
Sept. 28, 1977, x sustained in. part. 7 


| eee and denied t the abc ean 
sO Alternate Administrative Judge ooo. os par pales 


tioned. appeals. Motions for recon- | 


"sideration of that ‘decision — have 
_ APPEALS OF yBec COMPANY : 


been filed by the ‘appellant a and. ‘by a 


a 2 the Government. 


The appellant’s. motion fot oon 


- consideration presents two conten- a & 
tions. First, appellant contends that — 


~ the. Tntamale ‘Revenue Service has 
14-06-100-6785, 14. 


| levied interest’ and. penalty | costs | 
- 06-100-6727, Specification Nos. 100C— . 


totaling $197, 968.86, by-reason of 
unpaid FICA taxes. By letter dated. 
Dec. 80, 1977, appellant advises that . 
the Internal. Revenue Service. has: : 
agreed to abandon its claims.for in- ee 
terest and penalties: on the with: 
holding taxes owed by appellant on 
the condition. that. the taxes are! 
paid... Appellant: further advises. — 
that it: has. agreed to do so, thereby | eed 


making | moot this eee of the ao 7 


tion for reconsideration:: oe 
‘Regarding appellant’s thc: con- he 


tention that attorney fees should be 


allowed, ‘no argument: is. advanced ° - 
nor. cases cited.to exempt. this: case 
_ from the general. rule against re- | 
covery of attorney. fees incurred in. 
prosecuting claims-against the Gov: 
_ ernment, In its original decision,the ~ 
Board « cites in footnote 91; the. Te-. 


“1 TBCA-1020-3-74 * and” “TBCA_1088-4-74 


(Sept, 28, 1977), 84 LD. 495, 77-2 BCA par. a 


12, 782... 


. . cent cases which continue to ‘adhere. 
to ‘this’ -well- established. principle. 


Appellant relies upon our having 
quoted in. the principal | opinion 
from the.case of Robert McMullan 
& Sons, Ine. ASBCA No. 19129 


(Aug. 10, 1976), 76-2 BOA. par. 


12,072 at 57,962-963, in which the 
"ee Arined. Services Board. of Contract. 
= Appeals stated that an equitable — 
ee adjustment i ig“ ee necessarily a 
- subjective maiter, in the sense that. 
- the particular contractor damaged 
is to be made whole * * *2” This. 
statement. was made in connection © 


with the Board’s firiding that the 
jury verdict approach was the. only 
available means of determining an 
allowance for added. rock excava- 


tion made necessary by the differ-. 


‘ing. site condition, The use of the 
jury verdict method of arriving at 


the amount was, as stated, resorted - 
to by the Board because of the lack: 


of. credible evidence on the actual 
costs of rock excavation. Conse- 


quently, the reference and the jury 


verdict. determination’ was. limited 


to the single ‘area, of the cost claim - 
under discussion. Other elements of | 


the cost claims, including attorney. 


. fees, were separately treated in the 
decision. The disallowance of attor-. 
~ ney ©fees’ under ‘prevailing Jaw’ 
merits» no | greater: 
than :the other.” specifically | disal-. 
mating lowed: ‘costs. which - are. ‘not. now: 
= - contested. eS ae CEE 
ine Government moves. for Té= 
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consideration | 


| [85 LD, - 


noone ic muon of that part. of the 


decision which finds a first cate- | 
gory differing-site-condition under Se 
~ IBCA-1020-2-74, on the grounds 7 

that the Board erred: ce 


bee ha concluding the contract indi- 


cated the ground water flows would — 


subside and could be handled by. the 
same construction methods a as sur- 
face water. | 

— 9, In finding the. Sabeaetaes mi- 


gration from Block 80 was not: ob- 


vious and that the Government had 
the duty to disclose the same. ~ | 

3. In holding the Government 
had a duty to disclose the subsur- 


face migration of water from Block _ 
80. _ 


-4, In. espousing the view that the 
West Canal acted as a “barrier” to. 


_ subsurface flows from Block 80. 


In support of these charges of — 
error, the Government reiterates its 
arguments prior to decision and er- 
roneously restates portions of the 
decision in an attempt to overcome © 
the findings that were discussed in 
the decision. Regarding the first ar- 
gument, the decision states at p. 156 
“ce * * that the residual ground - 
water would have been dealt with 
as competently as the diverted.sur-— 


face water.’ ae The. construction meth- 


ods by which. such residual: water 
might have been dealt. with were not _ 


discussed; nor was there any impli- 
cation that’ the same methods: used 
- for diverting surface water, would | 

3 suffice. mney | keer 


te a7] ; oe " _ ce F APPEALS OF JB&C COMPANY: tees oe 69. * oh 


February 22, 1978 | 


“The other aeniaitiene st fie Gov- 


| ernment challenge the basic finding 

_ that.a differing site condition ex- 
.isted based on the unforeseeable 
underground flow of water migrat- 
ing from Block 80. We see no rea- 
evidence 
supporting the findings in the prin- 
cipal decision. In support of its 
fourth — contention that the West. 


son. ‘to restate — the. 


Canal could not be found to be a 


barrier to migrating water from - 
Block 80, the Government claims — 
the Board chose “tio overlook the 
only evidence i in the entire record. - 
on this point which directly contra- 
dicts the canal barrier findings,” 


4.6. , Appellant’s Exh. JJJ. We di- 


réct attention to pages 153-156 * of 
‘the decision where this crucial ex-— 
.. hibit is. discussed; particularly, 
with reference to the fact that this. 

_ internal memorandum showing that 
. existence of such water migration: 
- from Block:80. was:a fact known. to 
the Government, and that it failed © 
in its duty to disclose this‘ fact to 
appellant. This undisclosed vital in-_ 


formation concerning the subsur- 
. face conditions cannot now be used 


. to impute a greater knowledge to. 
appellant during the prebid site in- 


vestigation than was possible from 


the information made available at — 


: that time. The reasonableness and 


propriety. of the conclusions and as- 
- sumptions of: appellant. concerning ~ 

the subsurface conditions’ can be ~ 
- measured. only against the disclosed © 


information and. that which would 





| 2172. BCA par. 12, 782 at 62, 152-1584 ee 


I. D. 495 at E OTT 8. 


be pas by. a irri bidder a 


ing an adequate site, investigation. . 


Clearly, the Board did not overlook 
the importance of, Exh. JJJ. In | 
fact, as the cited portions. of the 


principal decision shows, the ex- 
hibit was of paramount importance — 


to-the Board’s finding for the ap- | 


pellant on the issue presented. We’ - 
note one other contention (z.¢., one- 


of the reasons assigned by the Board tas 
for distinguishing Keltch® is con- 
sidered to be extrancous.to a find- — 
ing of a differing site condition). In| 


the principal decision the Board did. 
note that in the Kelteh decision, the 


contractor had been given specific, | 
- Instructions by the’ contracting offi- © 


cer on how to proceed after. giving» 


notice of a. claimed: differing site 3 ~ 
condition. but that such instructions - 
had not been followed. This discus- 
sion in the decision (pages 156-7),* — 


follows the findings of a differing’ 


site condition. Jt does‘not relate to — | 


the existence of the condition.’ but - 
rather to the question of whether — 
the costs that resulted therefrom 
were recoverable. Unlike X eltch, in : 


‘this case the contracting officer: oe 
_ fused to give the contractor any di-'. 


rections as to how to cope with the 


‘differing site condition. It was,’ 
_therefore, unnecessary to decide 
whether, and, if so, to what extent — : 
| the costs incurred would be TeCOvEr : 


3 See: Toni: M. ‘Keltch, Ino.; ‘TBCA-830-3-70- = 
- (June 22, 1971), 78 I.D. 208, 76—2 BCA par.” 


12,063, af’d (Trial Judge: Opinion, Jan. .23, 
1974),.19 CCE par. 82, ,¢85,. adopted. generally 
by the Court, 2.06 Ct. ci, 841 (1975). 
479-2 BCA par. ‘12, 782 at E Sata 84 LD 
495.at 570: mat 8 : : ao 4 a 


able if a had resulted from a | 


failure. to follow the. directions of 
the contracting officer. sees 


a onclusion 


a “The auton for imc 
) filed by the appellant and the mo- 
tion for reconsideration filed by ihe 


| Government : are both denied. 


es "Russa, C ane. 
| Administrative J fudge. 


We CONCUR: 


Wrrraw: F, MoGnaw, eo 


ae hte fA dmanis trative Judge. 5 he 


G. Hennaer Packwoop,. oe 
_ Administrative J ud. ge 
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| the original . tender, 


. 2. Accounts 
eee eee General- _ 


: mailed to the Denver 


. banks | or 


([85-LD. 


check. its secorn a. Gund bank 


error, subseqient collection and payment a 


of. the check relates back to. the time of | 
and payment is: 
timely. : ; 


aes and ; ad 


Annual, rental eae on oil and gas 
leases. are sent, to. depositories designated ‘ 


o by the Secretary of the Treasury if their 


— location permits ‘the deposit to be hand 
carried ; otherwise, the deposits are — 
Branch of. the — 


Kansas" City Federal. Reserve Bank. 


| ; Washington, , D. G., offices of the. Bureau 
of Land Management may. ‘send deposits 


to: “the Cash Division - of the Treasury 
Department. All. checks drawn on foreign 
foreign ‘branches of. United. 
States. banks must be sent: for -deposit 
to. the. ‘Cash Division of the: ‘Treasury 


et | Depar tment. 


"PIPELINE PETROLEUM it : = : 


CORPORATION 
: 34 TRLA 73. 


‘ Appeal. from a decision of he. New | 
Mexico State Office, Bureau: of Land 
Management, dated May 16, 1977, 


"Decided F Pebruary 22, 1998 


An oil” and, gas lease pata payment | 
check ‘returned to the ‘Bureau of Land . 


Management because: a Federal Reserve 
Bank will not. accept for collection: ‘checks’ 
drawn on: foreign. banks, but which could 


be eollected. through » the: Cash Division 
of. the Treasury. Department and. would 


be. ‘honored. by. ‘the. drawee bank, is. not. 


“uneollectible.” ‘a .. ‘ 


| declaring. oil and gas. lease. NM 24985. 3 


terminated by operation of law for 


Time. - = 


"Reversed and remanded. 


oe 1. Nesuasites Payments—Oil a ui Gos | 
-» Leases: Rentals—Oil and Gas Leases: 

oan Termination—Payments: Generally 
A check tendered. prior to’. the. due date 
of an oil. and gas lease. annual. rental. 
payment,: which. ig. “properly dishonored | 
: by the. drawee bank, does not constitute 
ei timely payment. But where return of the 


APPEARANCES: “Morton. ¥ Glick: 
failure to pay the, annual. rental « on } 


man, for appellant. - 


| OPINION BY. onan 


TIVE JUDGE HLEVG | 


_INTERI OR BOARD OF 
| _ LAND APPEALS 


Pipeline Petroleuin Corp. appeals : 
from a decision of the New ‘Mexico. 
State Office, Bureau of, ‘Land Man- >. 
agement com dated Lae 16, | 


Wc, & 4, *Wict., PIPELINE ‘PETROLEUM: CORP. 
tee be j | February iy 1978 . 


| 197 7, 7, declaring oil ani: gas Jéase NM 


| 24985 terminated by operation of 


law for failure to pay the advanced 


~ annual rental on time. Under 43 


CFR 3108. 2-A(a) (1976), imple- 


~" ‘menting 30 U.S.C. § 188 (b) (1970), 
a lease on which there is no well 

capable of producing oil and gas in — 
“paying quantities terminates auto-_ 


7 _Inatically. if the lessee. fails to pay 
the annual rental on or before the 
anniversary date of the lease. Here, 
_ the lease issued May 1, 1975, aad 
_ payment was due May 1, 1977. BLM 
based its decision on the fact that 


_ the check which appellant remitted — 
to BLM in payment. of the rental | 


failed to clear. 


Involved -is a check drawn ie 


| Monon A Glickman on the National 


. Bank of Nova “Scotia, payable'to the 
“Bureau ‘of Land Management,” in _ 


the amount of $20 “U.S.” A. nota- - a 
‘sider 43, CFR 1822. 1-2(a) (1976), 7 


: which specified the valid forms. of - 


tion on the front of the check indi- 
‘Gates’ that it is- “payable in USS. 


- “funds.” BLM weceived Glickman’s 
| ‘check on Apr. 19, 1977, ‘and en-. : 
: ‘dorsed the check for credit: to the - 
- Treasurer of the United States. The 


_ check was then mailed to the Denver 
Branch of the Kansas City Federal 
Reserve Bank (FRB-Denver) for 
deposit. FRB-Denver, however, in- 


stead, of depositing. the check, re-. 


~ turned it to BLM: marked. “Return 


Teeny Ape 98-7" 4!" NOT IN 


_ i The land involyed: consists: of the- NW % 


NED 14, sec. 26, T. 15 SR. 2 W., New Mexico | 


. principal | meridian, Sierra County; New Mex- 
ico, May 1, 1975. Miller. relinquished” all but 


‘the current leasehold as of ‘April 5, 197. 5. Miller 


then assigned: the: lease to Gregor Klurfeld on 


Sept. 1, 1976, who in turn assigned it to. appel- : 


lant on Nov. 1, 1976. 


71 


es USA.’ . The Leis notation tefers to | 
the fact the check had been drawn. - 


ona foreign bank. | an 

‘In a notice of appeal and state- 
ment of reasons filed June 2, 1977, 
appellant asserts that FRB- -Denver 


erred in returning the check, and te 


‘that its payment was ee and - 


: timely made.” It states: 


The check was ‘yeturned. as uncollect- 


able [sic] solely because of an error at 


the Bureau of Land Management’s bank, ~ 


‘The check was collectable [sic] at all 


times since it was issued. Notation on the 


; check indicated, the Paying Bank was not. - 
located: in the USA. This is insufficient: | 


reason for the check to be returned since 
payment was being made in US funds - 


from Canadian chartered bank, the Bank ~~ 


of . Nova. Scotia. The Bureau. ‘of Land 
Management has: previously. cashed nu- 


"merous $us 3 cheeks payable from Ca- 
-nadian banks. 


Pie This < case requires 1 us at con- 


remittance to BLM: 


[F]orms. of: remittances: that: weil bas ee 
cepted in payment” of fees, Tentals,. pur-_ 
chase: price, and other charges. required. 
“by the regulations, in. this chapter include 


cash and ‘currency of the United States 
and ° checks, | 
| ‘drafts’ made payable’ to. the Bureau of 
Land Management. Checks or drafts. are 

| accepted | subject _ to collection and final 
payment without cost to the. Government , 

- office. (Italics added.) | ee - 


money” ‘orders,’ 


We have. applied. the italicized 


language. in.a number of cases, in 


which a. lessee’ Se check in ‘payment 


7 of the advance annual rental was 





2 Glickman also submitted. on ‘Fone 2 a.seé- 
ond check. virtually identical] to the first, _ 


which was pully returned. a FRB-Denver. 


and: bank © ‘ 


ae) 


cota: as. uncollectible. Paulie. - 


V. and John H, Trigg, 31 IBLA. 
. Federal depositories). 


- 8§ 265, 391, and 392 (1970) ;31CFR 
Part 202 (197 6). These banks also. 
serve as the fiscal agents of the Gove 
ernment. 7d. Pursuant to these pro- 


296 (1977 yy and cases cited therein. 
In those cases, we held that where 


-a-bank ‘has: properly dishionored a — 
“check which was tendered to BLM. 


prior ‘to the due date; timely pay- 
cment has not been made. But where 


re return of the. check resulted from a 
confirmed bank error, subsequent 


collection and payment of the check 
‘related back to the time that the 


) “check was originally tendered to 


BLM, and payment: was timely. 
Those cases involved 
where a. check. was, rettirned ‘for in- 
sufficient funds or.the like, © 
We ‘consider now’ for ave first 
tine whether- ‘subsequenit collection 


and payment. of a check, ‘properly 


‘returned by a Feder al Reser ve bank 


because the check was, dre awh On. ui 


 foreig gn bank, relates back to, the 


7 chad: S orl iginal’ tender to BLM. We. 


~ hold that BLM erred in attempting 


- to" denosit al chéck drawn | ona for - 
eign bank with" “FRB- ‘Denver. ‘The. : 
-bank’s> proper: ‘return of the check . 


“should not, therefore, prejudice ap- : 
: che: Treasury’ S.. Division. of Cash | 


‘Services - 
Treasury — 
Monnall pre ovides :. 


| : pellant’s: right’ to'receive credit. for 
raving. tendered ‘the. check, if the 
: ‘paid: ‘through the: © appropriate pro- 
S cedures. ° oe ae 


. fo ations explains. this result. © 
_ [2] ‘The ‘Federal’ ‘Reserve. Act, 
12 U.S.C. §1 et seq. “(1970), estab- 


| lishes a system of depositories. for 


_* Government funds consisting of the 
: ‘Federal Reserve: banks and certain 


member banks. of the. Federal Re- | 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


situations ; 


“Section ~ 
| A brief iow at § somé of the 8 aime- 2 ! 
work of Government, financial» op- oe 
- < CIES BY’ AGENCIES : WITHIN: THE 


: 185, LD. 


| serve. e system designated by the. Sec- ; : 
tetary of the Treasury (designated 7 


12 U.S.C. 


visions, BLM. has adopted proce- 


~ dur es, which the State Office appar- . 


ently relied ‘on ‘here, for. sending — 
fees for deposit to designated Fed- 


coral depositor ies within hand- -carry 
distance of BLM regional offices and 


otherwise by mail to FRB- ‘Denver. 


BLM Manual 1879.34 ‘(197 6): Ap- 


parently, i in the present case, there. 


_ is no designated Federal depository , 
within hand-carrying- ‘distance, ‘of 
the State Office, and, ‘thts, BLM 


mailed appelene cheek: to FRB-- | 


; Denver. 


FRB-Denver, Heaven: “Tike ottier | 


‘br anches: of the . Federal: Reserve 
-bank, ‘will not clear checks: drawn | 
on foreign banks. Asa result.ofthis 
practice, the Treasury Department 


has created an alternative route. for 
Government. agencies. to clear checks 


or ee.) eee 


Division). 3. The 
_ Requirements 


(Cash - 
Fiscal , 


“ 6020—_DISP Os ITION | 
< ‘CHECKS © DRAWN™: 


UN ITED STATES 


~ 6020:10-—Where™ Devostts, ‘of Checks 
‘Should Be Made. All cheeks. drawn. on 





a 8 Washington, ‘D.C, ‘area. BLM offices may . 


send deposits to the Cash Division regardless 


of ‘the. deposit’s , form. BLM, Manual 1372. 34 


(1976). 


“or. es 
| ‘ON FOREIGN | 
- BANKS .-AND” FOREIGN CURREN- 


w)° PELANGE PETROLBUM CORP: = © tts«SBW 
. i ea. Me Ebel 22, 1978 a : . | 


foxeien banks and ‘torelen branches of 
U.S. banks, whether payable in U.S. dol- 
lars or in a foreign. currency, should be 
endorsed by the agency in the usual man- 
ner and transmitted for deposit to the 
Division of ‘Cash Services, Bureau. of 
Government Financial Operations,’ De- 
partment of ‘the Treasury, Washington, 
D.O. 20220, along with Coverne certifi- 
cates of deposit. 

6020.20—-Checks Drawn on “Greate 


Banks Payable in United States Dollars. 
Certificates. of ‘deposit. - accompanying 


these checks will be completed by the 


agency in the usual manner, including the > 


insertion of the U.S. dollar amount. All 
‘such checks to be deposited should be 


included in a.single certificate of deposit. 
The amount of the certificate of deposit 


. will be credited in the Treasury’s account 


-_ upon receipt by the Division of Cash Serv-_ 


ices, Bureau of Government. Financial 


_ Operations, and the confirmed copies of 


the certificate of deposit will be distrib- 


. uted in accordance with established pro-— 
cedures. A considerable period of time, 7 


frequently a number of weeks, is required 
to collect the proceeds of many checks of 
this.type. Therefore, notwithstanding the 
fact that the entire amount of the certifi- 
cate of deposit has been credited in the 


as easury’s account upon receipt, agencies . 
should be aware.that they may receive a . 


nection. with uncollectible checks or col- 


lection charges on these items, some con- 


siderable period of time after the deposit 
was confirmed (ITFRM 5-6020.50). 
6020.30—Checks Drawn on Foreign 
Banks Payable in Foreign Currencies. 
Certificates of deposit accompanying 
these checks will be completed by the 
agency in the usual manner, except. that 
the U.S. dollar amount will be left blank. 


A separate certificate of deposit should | 


be prepared for each check drawn on a 


foreign ‘bank. For reference purposes, | 
agencies should inscribe on the front of 
the certificate of deposit, or on the back — 


: it space ig 3 lacking « on the: front: (1) t the 


name of the bank ou which the check is 


drawn: (2) the medium of exchange; (3) 


the foreign currency amount ; ‘and (4) 
the date of the check. The net dollar: pro- 


‘ceeds. will be entered by the Division :of 


Cash .Services, Bureau of: Government 
Financial Operations, when credit is re- 
ceived by that office and the confirmed 


; certificate of deposit copies will be dis- 
tributed. . under od established Pro- 
cedures. — 


Although he BLM Manual dose - 


not mention that foreign checks | — 
should be sent to the Cash Division, — 


its section on uncollectible checks : 
states: “Remittances deposited in a 


designated federal depository, Fed- 


eral Reserve Bank, or the Cash Divi- 
sion of the United States Treasury, — 


which are not paid upon presenta- 
tion to the drawee, are returned'to 
the Bureau by the Treasury Depart-. a 


ment as ‘uncollectible.’” (Italics 


added.) BLM Manual 1372.98 — 
(1976). Even though the Manual — 
does not specifically. provide that a 
foreign check must. be collected 
through the Cash Division, the gen-- 


TES Form 5504 “Debit Voucher” in con- - eral definition of collectibility 1m- © 


be utilized where appropriate to — 


achieve collection, as it is where a 
foreign bank.is involved. In other 
words, a check drawn on a foreign 
bank is not, per se, “uncollectible” 
and thus not payment. Instead of 
rejecting this form of payment, the 
check should have been sent to.the 
Cash Division rather than FRB- 


Denver to effect collection. 


As the check was not submitted 
to the Cash Division, appellant’s 


ec oe DECISIONS OF THE 


a Tease ehouid: not ieee Iisa. ‘eae 
nated for nonpayment. Appellant’s 
| check should be processed as pro- — 
vided by the Treasury Fiscal Re- | 
- quirements Manual and appellant _ 
‘held to have made timely payment ., 
~ contingent on the: collection and. 
~~ ‘Frepertck Fiseaan, 


7 payment of the check, 
Therefore, pursuant to. ee au- 


_ thority delegated to the Board of 
= Land Appeals by the Secretary of. 
_ the Interior, 48 CFR 41, the deci- — 
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sion n appealed noe is reversed and 


| a 


Min Rives”: | 
Administrative J udge. 


WE CoNcUR: 


A dminis ira tive. J udge. 


J OSEPH W. Coe. 


Administrative J wd Cee, 


TB). eS APPEAL OF CALIFORNIA- EARTH: SCIENCES CORP. 


v5 


March 3, (1978. 


APPEAL OF CALIFORNIA EARTH 
SCIENCES. CORPORATION | 


| Ta AES 
| | - Decided. March gi: 19? 78 


Contract ~ No. 14-.08-001-13911, 

ERTS—-A Imagery Application, U, S. 

Geological cats 
Sustained. 


1. Contracts: Construction and Opera- | 


tion: Notices—Contracts: Formation 
and. Validity: Cost-type | Contracts : 


‘Under’ a “cost- plus-fixed-fee' ‘contract, ‘a 


cost overrun ‘is allowed where the Gov- 


ernment’s refusal to fund the - overrun 
was based on-appellant’s failure to give 
timely. notice. under‘ the. Limitation of 
‘Cost clause and a subsequent. audit ‘re- 
port. finds that the appellant was not 


aware of a 22 percent increase in the: 


actual | overhead rate ‘until a “post- -per- 
_ .formance audit was completed in accord- 
ance with the appellant’s peporoved 
| accounting recnces | 


APPEARANCES: Mr. Paul M. Meri- 
field, ‘President, California Earth Sci- 
ences Corporation, Santa ‘Monica, 


California, for the appellant; Mr. EL 


Edward. Wiles, Department Counsel, 


Washington, D. C., for ane Government, 


OPINION: BY ADMINISTRA- 
«TIVE JUDGE LYNCH 


INTERI OR BOARD | OF ae 
CONTRACT APPEALS 

' Appellant filed this timely appeal 
from the contracting: officer’s denial 
of a request that : an overrun of $1,- 
548.13 be added to the estimated 
costs of a. completed. “cost-plus- 
fixed-fee . contract. The. ‘request. of 


Aug. 13, 1976, for allowance of the | 


overrun on followed a , post- 
performance. audit. on. the contract. ‘i 
Performance of the. contract. was 
completed. on. Dee. 31, .1975. The 


total estimated. cost for: the contract 


was $59,753 and appellant contends’ 
that the overrun could not have been 
anticipated. prior to. contract. com-" 
pletion and that this. precluded 
timely notice being given in: accord- 
ance with the requirements of. the 
contract’s Limitation-of Cost clause 
(LOCC). Appellant. attributed. the 


overrun to unanticipated: increases 


in overhead. and.. general - and- ad- - 


ministrative expenses, primarily i in 
the last 6 months of the contract 


performance period, and to its: in: | 
ability to pr ecisely predict final con- 


‘tract costs until final billings from _ 
_ suppliers were received. 7 | 


The contracting officer denied tlie : 


overrun’ funding request on the 
grounds of insufficient funding of 
the contract and the failure of ap- 
pellant..to. give advance notice of 


the overrun in accordance with the 


requirements of. the Limitation a - 


Cost clause.. 
By Order dated May 9 26, 1977, the 
Board dismissed the appeal and re- 


manded the case to the contracting 
determination,.as .to 
whether the failure to give timely 


officer for 


notice of the overrun ‘was excusable _ 


in accordance with the guidelines 


established by the Court of Claims 


in General Electric “Company Ve. 
United States, 194 Ct.. Cl. 678 | 

(1971). The Order provided. that 
the contracting officer shall issue his 


final decision within 90 days -after 
the date of .the Order. By -letter 
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date’ eo 12, 1977, dopeliant re | 


| ‘vised. the contracting officer that no 


final - decision had © been creeds 


- during the time allowed. ° 

fee motion filed: by. the Govern- 
Aree with the Board on October 8, 
‘1977, requested that it be. grarited 

until Oct. 25, 1977, to serve the final 

decision on the appellant. By Order 

‘dated Oct. 5, 1977, the Board 

granted the additional time, noting 


that an audit was in progress, but 
that no basis for the delay had been | 


‘provided. | 


By letter dated Nov. 4, 497, - the. 
‘vontracting officer feoued! the final : 
decision denying the request for the - 
overrun on the grounds that: the: 


audit had confirmed : 


“L The contractor's fesountiie system 


was: considered. adequate during the per- 
om ithe period of the contract; — 
. The contractor’ had foreseen the pos- 


eee of a cost overrun approximately. 
four months prior to completion of the = 


contract ; and, - 


3. The cost overrun is primarily the : 


result: of the contractor’ g ‘failure to book 
direct labor. costs on: a timely basis. - 


Appellant reinstated this appeal 


by letter dated pees 28, ‘1977, : 


i contending that: 


| 1. The auditor ‘found the accounting 
| system to be adequate ; 


ee The: auditor would have been equal- | 


. ly correct had he stated that the con- 


tractor’ could have: foreseen an underrun 


four months before the contract: comple- 
tion ; and, © *? 


. 3. The failure to timely ‘pook direct 


labor costs was not previously in issue; 
but, rather ‘the question. was whether the 
appellant could reasonably. have fore- 


geen ‘the overrun. attributed ‘to: a 22 per- 
; -eent increase in: overhead rates in the gk 


‘six: months of the contract. 
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re Government’s disregard for 


timely compliance with the , Board's 


Orders: would suffice to sanction an — 
adverse ruling on the question of no- 


_tice. However, the brief audit report 


dated Oct. 20, 1977, provides in- | 
formation pen to -resolution. of 


the appeal. Although attributing 
the overrun to the appellant’s. fail- 
ure to timely record $825 of direct. 
labor. costs during the last four 
“months: ef. the. contract, the audit 


report. confirms. that. the contractor | 
was billing overhead at the rate of 


‘105. percent of direct labor and. was 
lnaware during the last 6. months of 


the contract that the. overhead rate 


‘would increase 22 percent from the 


billing rates. This knowledge would 


not become apparent. to. appellant 
until a post-contract audit was .com- 


pleted over 5 
completion: » 
The audit report scot states ‘ine 


5 months: after contr act 


| “the. contractor is a small business 


concern and does not maintain a ‘fi- 


nancial management staff..to_ “pro- 


vide ; timely. Francia data,” There- 
fore, the auditor’s conclusion—n- | 


| derlying the contracting officer’s de- 
cision denying the overrun—that _ 


the contractor’s accounting system — 
was considered adequate falls short 
of the necessary determination that 
the accounting system was adequate — 


7 enough to enable the contractor to 


foresee the overrun. To. the con- 
trary, the auditor finds. an adequate 


accounting system for a cost-type 


contract. which did not make the 


contractor aware of a significant in- 
crease in overhead rates. s during me 
contract period. | ae 


eee APPEAL: OF: BRILES: WING: 
| | April 14, 1978 -. oa 


The Gaveminants ant that 


-posting.of direct labor Jate. in. the 


contract performance..period deals 
more with which. dollars expended 


exceeded »- the... _contract amount 


rather. than. the true. cause of the 


overrun and. it foreseeability. 
The unforeseen, 22 ‘percent - in- 


crease In overhead. during the last: 6 
| months of. the contract sould have 


a Tar:greater, impact, when applied 


to .all direct labor, than the tardy 


_ posting of direct costs. . 


- Appellant contends. that. the au- 


ditor could have stated correctly 
that appellant foresaw an underrun 
rather than.an overrun 
months of the contract, a saving of 
$2363. 95 “was realized on- subcon- 


tracting | -(appellant’s: letter, Sept. | 
22, 1976). Considering’ the unso- 
| phisticated accounting system of 
7 the contractor described by the au-. 
ditor, -it-is reasonable to. conclude 


that without knowledge of an. In- 


crease in the actual overhead: rate : 
the contractor had no reason to be- 
_ heve that an overrun was imminent. 


We find that the cost overrun. 1n- 
_volved in this appeal occurred: with- 


out the fault or inadequacy of the 


- appellant and was attributed to an 
: unforeseeable increase in overhead 


rates during the last. 6 months of, 
7 contract: performance. | 


So finding, the appeal i 1S allowed 
in the amount of $1, 548. 13, 


| Rosser, C. Lynou, 
| Administrative J udge. 


; Contr ee No: 


In the final 


& HELICOPTER; JINE.: 


I CONCUR: 


meg by. tardy — a aN 
pe ‘overrun ‘was caused by. vo Wrram: F. Mitidin. ee. 


Chief Administr ative. ve Judge, 


; "APPEAL ( OF. BRILES WING & 


HELICOPTER, INC. 


rach—1n88-1- 


- Decided Aprit Uy, 1978 _ 


Government . Motion for 
Summary Dismissal Denied. 


Partial | 


‘1. Contracts: Performatine or Default: 


Excusable Delays—Rules of Practice: 
Appeals: Dismissal—Rules of Prac-_ 
tice: Appeals: Hearings—Rules | of 


Practice: Appeals: Motions — 


- The Government’s opposition to ‘appel: 
lant’s request for a hearing and its mo- 
tion for partial summary judgment » in 


a default termination case. are both . de- 
nied where the contractor. contends and . 


the Government. denies that the delays” 


experienced by the contractor in attempt- | 
ing to. perform the ‘contract: were ex- 


cusable and the Board finds that deter- se | 
mining whether delays are excusable in a 
‘such. circumstances involves resolving | 


a. fact question which should only be. 


done after the parties have had an op- — | 


portunity to present their evidence at 


a hearing where one has been requested. 7 


APPEARANCES Messe Richard 8. , 
Cohen, Richard T. Williams, Lee L. 


-. Blackman, Attorneys at Law,. Kadi- 
SON, | 
Rossi, Los Angeles, California, for the 

. appellant; Ms. Joyce E, Bamberger, 

a Department - 
| Alaska, for the Government. 


Pfaelzer, Woodard, Quinn & 


Counsel, | paiwese | | 


81-0018 (Geological - 
: eMtyey Office. of Aircraft Services. sii 
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OPINION BY CHIEF ADMIN- 


 ISTRATIVE JUDGE McGhAW 


INTERIOR BOARD OF 
CONTRA COT APPEALS 


The contractor has timely. ap- 
pealed the termination of its right. 
to proceed with performance of the 
above-captioned contract for de- 
fault because of the failure to fur- 


nish a list of qualified pilots and ~ 


qualified mechanics within the time 


~ allowed by the contract’ specifica-- 


tions. The contractor is also con- 
testing a counterclaim asserted by 
the Government in these proceed- 


- ings-for the excess. costs involved in 


having the services covered by the 
| defaulted | contract. performed | by 
another contractor. 

A Government motion. to eae 


the instant appeal was denied by. _ 
our decision dated Dee. 2, 197 T (84. 


L.D...967, 78-1 BCA. par. 12. 878). 
Presently before us for decision is 
an “Opposition To Request For A 
Hearing And Motion For Partial 


Summary. Dismissal” filed by the | 


Government, together with a sup- 
porting HémorsAcnrt: {n-response, 
the: appellant has filed a memoran- 
dum opposing - the. Government’s 
position. . | 


~The. Depar tment a) fas ate 
tempted to show (i) that there ds 


no genuine issue of material fact in 
dispute | between the parties and 
(31). that where material facts are 
not disputed, summary dismissal 


should be awarded (Government 


Memorandum, pp. 2~11). Appel- 
lant’s counsel! points to: what he 
characterizes as material issues of 
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fact that remain to be determined 
and flatly asserts that: the Govern- 


- Taent’s motion is not authorized and 
"should be dismissed — Ce 
Memorandum, pp. 4-22). . 


- The various boards: of. contract 
appeals do have the authority to 
grant summary judgment, but it is 


an authority rarely exercised, be- 


cause its effect is to deprive the par- 


‘ties ‘of a hearing’on the facts. See 


McBride & ‘Wachtel, Government 
Contracts, Sec. 6. 20[ 18]. “While 


there are statements i in some of our 


decisions indicating that motions 


for summary judgment: will not be 


entertained (¢.9., Young paces 
Ine., IBCA-557-4--66. (Nov... 3, 
1967), 67-2 BCA. par. 6676). ‘the 
Board has denied requests for hear- 


ing and in effect..granted motions | 


for. summary judgment. on a few 
occasions in unique circumstances. 
See Armstrong & Armstrong, Ine., 


| IBCA-1061-3-7 5 and IBCA-1072- 


V5 (Apr. 7, 1976), 88 L.D. 148, 76- 
1 BCA par. 11 5826, footnote 30; and 
Bateson- Gives Construction, Gene 
pany, IBCA-670-9-67 (Aug. 12, 
1968), 68-2 BCA par. 7167, aff'd on 


reconsideration, 68-2 BCA par 


1289. Cf. Kiewitdudson Pacific 
Murphy, IBCA-141 (Jan. 5, 1961), 
61-1 BCA par. 2898. Boards have. 
not shown the same reluctance to 
proceeding summarily In. cases-in-- 
volving cross-motions for summary 
judgment, since such cases do not 
entail denying a request for a hear- 
ing. See, for example, Znéernational 
Business Machines Corporation, 
DOT CAB No. 75-87 (Jan. 6, 
1977), 77-1 BOA par..12,2938, 


Te APPEAL OF ‘BRILES WING. & HELICOPTER, 


ep 4, 1978 


‘The ea Hodiale oi ihe Govern- 
ment’s position is succinctly stated 


on p. 6 of the memorandum which 
accompanied its-motion and from 
which the following ‘is quoted: 
“Where no material issue of fact 
exists ‘between the parties, the 


Board nieéd only resolve the legal j is- 
sues. Appellant doesnot deny that 
its default. was excusable for several. 


its default was excusable for several 


reasons, all of which are without 


merit. “a 
“None of the cases cited. by the 


-. Government in support of the above 


formulation, however, involved ter- 
minations' for default in which a 


contractor who'alleged an excusable 
cause. of delay was denied a re-— 


quested hearing; nor has our own 
research disclosed’ any such case. 
~The views of the Board respecting 
terminations for. default. are .re- 
flected in our decision in H Square 
Corporation, af lef aU lirascan Com- 
pany, IBCA-959-3-72 (Nov. | pee 


1973), 80 1D; 769,, 774, 73-9. BCA. 
par. 10,363, at, 48 944, in which we > 


stated: “A default termination i is a 
drastic” ‘sanction the exercise’ of 


which should be sustained only. 
- upon a demonstration of full com-— 


pliance by the Government with the 
established. procedural safeguards 
and substantive requirements ap- 
plicable.” ‘(Footnote omitted.) 

At various time in: the past. we 
have “undertaken to determine 
whether a genuine issue of material 


fact 1s in dispute. See, for example, 


Armstrong & Armstrong, supra, 83 
I.D. 158-163, 76-1 BCA par. 11, 826 
at 56,464466. In the case before us 


the appellant haa mane a ‘namber of | 
serious charges related to the speci-. — 
fications for the instant contract. It 
has alleged. that. “['T]he. Govern- 
ment enaw ‘or should reasonably 
have known at-the time it awarded 
the Contract. that the number of 
available qualified pilots. was. so. 
small it was impossible for Briles 
to supply helicopter pilots meeting 
the specifications” (Notice of Ap- 
peal, par. 1). It has also alleged that 
“(T]he pilot. specifications were 


prepared by the Government so as to 


favor certain bidders on the Con- 
tract and to make it impossible for 


the other bidders to meet those pilot 


specifications” none of epee 
par. 2). es 
On this record we are not pre- 


pared. to say what: the Government 
knew or should have known about, 


the appellant’ Ss capacity ‘to. per- 


| form the contract at the time of 
award ; 1 nor is there sufficient evi-. 


dence in the record on which to base 
a finding. as to whether in the prep-_ 


aration of the specifications the _ 


Government intended ? to favor cer-. 
tain bidders over other bidders, as 


has. been charged by the appellant. — 


In the circumstances present in this 
appeal, no useful purpose would be. 


1 See Armstrong &é Armstrong, Inc., text, 
supra, where the question’ of what knowledge 
the Government had or was chargeable with 
having is: discussed. (83 I.D. 160, 76-1 BCA 
par. 11,826 at 56,465.) , 

- 20f. American. Cement Corporation, IBCA- 
496-5-65' and IBCA-578-7-66 (Sept. ai, 
1966), 73 I.D. 266, 270-71, 66-2 BCA’ par. 
5849, at 27,152. (“[1]f* * * the ascertain- 
ment of the intent’ of the parties to the con- 
tract. became the paramount issue, the de- 
termination of the’ question of their intent 


- would entail the resolution of a anesthe: of iz 
fact.” -(Footnote omitted. dy) 


“served by making a, aceuledk exami- 
nation of these questions with a — 
view to determining whether they 
involve disputed questions | ‘of ma- 

terial fact. In this case the contraic- 


tor is unquestionably claiming that 


the termination of its contract for 
default: was improper because the 
_ delays experienced in attempting to 
- perform the contract were attribut-_ 
a able to the actions of the Govern- ef. ur : he con- 
~ tract. under any ‘set of. provable. facts. 


This entails determining 


ment. 


whether the delays involved | were 


excusable within the. meaning of 
Clause 3, Default. 3 Such. a deter- 


mination involves determining a. 


question of fact.* See Veeco Instru- 


ments, Inc., NASA BCA Nos. 271- 


6, 871-18 (Jan. 10, 1972), 72-1 BCA 
par.:9256, at 42,919. 


A complaint is not subject to dismissal 
unless it appears to a certainty that no 
relief can be granted under ‘any set. of 
facts which can be proved in support 
of ‘its allegations. Conley v. Gibson, 855, 
US. 41, 45 (1957 +e. 


“* * * [T]he legal peonoditlon cited by 
the: Government begs the real question, 
which is basically a factual one, whether 





. §General ‘ Provisions, Service . Contracts 


(OAS—17 (Rev. 12-75)).. 


- 4Phe contracting officer appears to be of the 


same view, since in the notice terminating 
the right of the contractor to proceed with per- 
formance the’ following especially aaa 
statements are made: 

_ “« * * * The ‘determination . that: the con- 
: tractor. has: failed. to furnish. the information 
required under subparagraphs 302.7 and 305.3. 


within the time allowed by the. contract plus" 


the decision that the failures: are not excus- 
able as defined under .Clause- Three, Default, 


of: the General Provisions. (are). questions: of 


jact and: Shall be final-and conclusive unless 
within thirty days of receipt of this notice, the 
contractor. mails or. otherwise | furnishes - to 
the contracting officer, under. Clause Six,. Dis- 
putes, of. the. General . Provisiong,. a written 
appeal, addressed to the. Secretary | of the 
: Interior.” (Tralee supplied. : (Bxhibit 25. ». 
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‘the 2 failure to deliver the supplies on time 
arose out of causes. beyond the. control 


of both ‘the contractor and the, subcon-, 


tractor and without the fault or negli- 


gence of either of them. In this regard, 


see. 'Metecom, Ine., ASBOA Sines (02 


BOA par: 8534. 


We agree, without eonsiGeration of the. e 3 


merits of Appellant’s allegations, that Ap-_ 


-pellant is entitled to a. hearing, On the 


basis of the pleadings before the Board, 
certainty that Appellant would not be en-: 
titled to relief. under the terms of the con- 


cannot be said to exist. It.is not: necessary. 


that the petition set forth the “specific, _ 


facts to. support its general allegations of i 
excusable cause, ‘All that is necessary isa 
simple, concise and direct statement-that 
gives the. Government fair notice of the 
grounds. upon which the appeal rests. 


In this case too the parties dis-: 
agree as to whether the delays ex-. 


-perienced by the contractor:in at- 


tempting to perform the contract’ 
were excusable. This requires the 
Board. : to determine a question 
which has been characterized as _ 
“basically a factual one.” Veeco In- 
struments, supra. So serious a ques- 


t tion should not be. resolved. without 
affor ding the parties an opportu. 


nity to. present. whatever evidence: 
they have bearing upon. the Loa 
tions involved. inthis. appeal. a 


hearing, as: has been requested by 
the Pye im this case. 


_ 5 Even it this were not ne: we would still | 


have jurisdiction in. the matter. See American ; 
Cement Corporation, note 2; supra: 
‘ * * * But the authorities make .clear. 


‘that most questions of interpretation involve 


mixed questions of law and fact. The Board 
would not be without jurisdiction in the. cir- 


-eumstances of this case, however, evel. if. a- 
pure question of law were found‘ to. ‘be in-. . 


volved, since this would only affect the finality . 
of the administrative decision and the nature 


of: the i review.” : (Footnotes omitted.): 


Bi ge ge ee oo JOHN R. DEAN 


sg 


| April #6; 1978 7 


¢ onelusion 


The Government opposition ‘to. 


appellant’s request for a hearing 


and its motion for a partial sum-_ 


_ mary judgment are both denied. A 
hearing will be scheduled in due 


course at which time evidence will | 


be receivéd as to the propriety of 


the termination for default and on 
the Government’s counterclaim for 
in. the amount of 


excess costs. 
$52,035. 


Wri FE; MeCag | 
gS a — Chairman, 


| Administrative J udge. i, 


. ee concur: 


G Hecers: Pies OD, 
saslenteareeieen J wage. 


‘JOHN RB. | DEAN ae 


34. IBLA 330 


Appeal. from ‘decision of. ‘the Alaska as 
State Office, Bureau of Land Manage- . 
‘ment, rejecting homestead entry ap- 


plication and final proof, AA-8213.. 


Set aside and remanded. 


ce) Alaska: "“Homesteads—Applications | | 
4, ‘Alaska: Homesteads—Homesteads 


(Ordinary) : Final. Proof 


and _Entries: 
| (Ordinary).: 


- Priority—Homesteads 


The rejection. of a homestead applica- 
| tion in Alaska merely. because there are 
‘prior-filed homestead applications for the 


- same land is improper .and~premature 
where no. action has been. taken on. the 


conflicting applications. if a. prior-filed 


“application — is sa Toweds the Hud comes 


¢ Ordinary): 


: and Entries: 


Decided April 26, 1978 , 


Applications . — Home-. 
steads (Ordinary) : Lands ‘Subject to | 


. APPEARANCES: 
“Anchorage, aac) pro se. 


7 within an 1 allowed. entry ¢ of record and a. 
a junior — application. must be rejected 


thereafter. However, ' if the prior appli- | 
eation is. rejected or withdrawn, it no 


longer bars allowance of a. junior ap- 
| plication. ? = 


2. Alaska: Homestends—Homesteads | 3 
(Ordinary) : Se 
Final Proof - 


A homestead claimant in. Alaska may ‘be ) 


given credit for | residence, cultivation | 
and improvements after: the. time his 


homestead application is: filed. but before 
allowance of entry where the land was. | 
subject to appropriation ‘by him or in- 


- eluded in an entry against which he had. 


initiated a contest ee in | cancella- 
tion of the. entry. | pT Bence ha 
3. Alaska: : Hémestoaidis—Ajpplicaticii 
Generally—Homesteads 
(Ordinary) : Final Proof—Words and | 


| Phrases _ 


“Subject. to dparepaaion age him. ts phe 
| provision . in 43 CFR 2511.4-2(a) permit- 


ting credit. for residence and. cultivation: 
by a homestead entryman before the date 
of entry if during that period. the land 


was “subject to appropriation. by ‘him’? 
does: ‘not: refer to- land for ‘which there | 


were prior- -filed homestead applications 


which are subsequently . withdrawn or | 
rejected. Therefore, until action is taken 
on prior-filed ‘applications, firial proof’ | 
filed by..a junior homestead applicant 
should not be rejected merely because.the 


land is subject to the prior applications. , 


The mere fact. homestead final oat’ in 


‘Alaska is filed before allowance of the 
homsteader’s application for entry does 
not. preclude consideration of the - final 
a oof if entry is allowed. 


John RB Dean, 


S2 


OPINION BY ADMINISTRA 


LIVE JUDGE EOE SON 


INTERIOR. BOARD OF 
& LAND APPEALS 


The appeal in this case arises 
from the following facts reflected 
on the record of the Alaska ‘State 
Office, Bureau. of Land Manage- 
ment. (BLM),: appellant, John R. 
Dean; filed homestead: entry..apph- 
cation AA-8451- for 100 acres of 
land in Alaska, on Aug. 14, 1978. 
On. Nov. 1, 1973, he amended the 
application by adding. another 40 


acres. No: action on. his applic ation — 


was taken by the BLM. Subsequent- 
ly, on Dec. 23, 1974, Dean filed com- 
muted final. proof of compliance 
with the. requirements of the home- 
stead laws. Dean’s application con- 
flicts with parts of two other appli- 
cations for homestead ‘entry filed 


previously to him: AA-8196, filed 


by Glenn W. Price on Oct. 24, 1972, 
and AA-8312, filed by Deborah L 
Angel on Nov. 18, 1972. , 


_- The decision by the BLM Alaska | 


‘State Office of December 8, 1976, re- 
jected Dean’s application for nome: 
stead entry and his final proof. The 
rationale-for this action -was that 
the prior-filed applications segre- 
gated the lands from appropriation, 
citing Albert A. Howe,:26 TBLA 
386 (1976). The decision also noted 
that Dean had not taken action un- 
der 43 CFR. 4.450-1 (pertaining to 
private contests). so as to obtain a 
preference right of entry against 
the settlement of Deborah L. Angel. 
_ Dean objects to the. BLM action, 
asserting he. did everything he 
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could to ent: to ascertain if 
there were conflicting claims to the 


_ land before he filed his application. 


He states that while he was living 
on the land, Deborah L. Angel ap- 
proached him’ stating she had a 
prior right but was going to waive 
her rights to him, that ‘Glenn W. 
Price informed Dean’s wife he was 
unable to occupy the land, and that 
these visits were the first time he 
was aware of any prior existing 
rights. He decided to remain on the 
land because it did not appear any- 
one else would perform the re- | 
quirements for a homestead entry. 


He points to the efforts he has made 


on the property. He contends, in et- 


fect, that 1f those having prior | 


rights do not fulfill the require- 
ments, he ee be entitled to the 


land. 


There is no indications in ine rec- 
ord that the BLM State Office in 


Alaska adjudicated the prior-filed 


applications before they rejected 
Dean’s application: Instead, it ap- 
pears that they took action on his 
application only because he filed his 
final proof. The rejection of Dean’ s 


application and the fina] proof was 


premature. 

[1] Let us first consider the re- 
jection of the homestead applica- 
tion. The case cited in the BLM de- 
cision, Albert A. Howe, supra, and 
a subsequent decision Richard 2. 
Pope, 27 IBLA 33 (1976), decided 
whether a homestead ‘application in 
Alaska may constitute a “valid ex-. 
isting right” which is excepted from 


the effect. of a withdrawal of land. 


They ruled that. a homestead appli- 
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ation which is allowable consti- 
‘tutes such a right and a withdrawal 
‘does not. bar allowance of the ap- 


a plication. The Pope and Howe 
cases, in turn, relied upon & Raymond 


L. Gunderson, 71 I.D. 477 (1964), 
-and similar cases, which dealt with 


‘the issue of whether. the require- 


anents for making a.second home- 


‘stead entry must be met by an ap- 
-plicant who had previously filed a 
-homestead application but who re- 
‘linquished the application before 
entry was allowed. In departing 
from previous departmental rulings 


‘because of a change in regulations, 


Gunderson held that an allowable 
-homestead application i is considered 


the: equivalent of an entry and thus 


the rules pertaining to filing second 
“homestead entries must be sutiahed. 
‘In that case, the appellant had two 


-concurrent homestead applications 


totaling more. than. the allowable 
acreage. The decision held that. the 


filing of two concurrent. applica-- 
‘tions by the same person. bars allow-- 


cance of either since the acreage ex- 

ceeds that allowed. by law. However, 
if. one application. is relinquished, 
the other (not having excess acre- 
cage) could now be allowed if there 
‘were no intervening rights. Specif- 
‘ically, the decision states, at 485: 


“* * * the ‘appellant’s: application: could 
receive no. priority during the period from 

Mar. 10, 1961 to Apr. Gy 1961, during 
which time he had two applications. of 
record for a total of 240 acres. Had an- 
‘other valid application been filed during 
that. period for any of the same land, it 
would have been entitled to priority over 
the appellant's “applieation- In the: ab- 
‘sence of such an intervening claim, how- 


ever, the appellant’s application is not 
disqualified by virtue of the earlier ap- 
plication and is entitled to consideration 
with priority dating from Apr. 7, 1961, 
when the: first mpDeHee was relin« 
quished. . : 


Thus, the. iniiepson es case: 5 redoae 
nizes that a subsequent application — 
filed while homestead applications 
are pending may be allowed if the 
prior applicatiens must be rejected. 
To the same effect.is Samuel A. 
Wanner, 67 ID. 407 aaa where 
the syllabus states: | | 


When a valid application foe a homes 
stead entry is filed and an amended ap- 
plication is later filed. for the same and 
additional land, which amended applica- 
tion is invalid because it contains excess 
acreage, the applicant loses his priority 


over an intervening applicant as to land . 


included in his original application and 
in the intervening application. ‘— | 
In Wanner, a homestead applicant 
had amended: his first- filed applica- 
tion after an intervening applica- 
tion was filed and the amendment 


caused the first application to. con- 


tain excess acreage. The homestead 
entry allowed to the first applicant 
was to be. canceled only as to lands 
in conflict with the intervening ap- 
plication if the intervening appli: 


cation were allowed for the conflict-_ 


ing lots. These cases demonstrate 
that the action by the Bureau in the 
present case was premature in re- 
jecting Mr. Dean’s application:* | 


1See also Ernest J. Ackermann, 70. LD. 378 

(1963), where the syllabus states: 
“‘Where a homestead settler on ‘unsurveyed: 
public land in ~ Alaska initiates his’ home- 
stead claim -by settling upon the land while 
it’ was subject to the homestead entry of an- 
other and’ subsequently -files notice of ‘such 
settlement in the: Prccchen office after relinquish: 
(Continued) . 
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Ast pointed out In my separ rate 
opinion in Howe, ‘at 26 IBLA 391, 
the reason for the rule that a cone 
stead - ‘application. may be. con- 
| sidered ‘the equivalent: of an entry 
so far as the applicant is concerned 


rests upon the application of the 


doctrine of .relation back. Thus, 


when. a patent.is issued, and also 


when an entry is allowed, the rights: 
of: the applicant are deemed to go 
_ back to the date of the original ap- | 


plication. White v. Roos, 55 1.D. 


605 (1986); Rippy v. Snowden, 47: 
L.D. 321 (1920). The rule is applied 
to protect, the applicant from inter-. 

vening claimants. It-is only appli- 

cable, of course, if the application 1 IS — 
allowed. Obviously if a prior-filed 

application is rejected or -with:. 
drawn there are no rights to be:pro-. 
tected and.a subsequent application — 
may be allowed. If, however, the | 
| jection of the final proof would be: 


prior-filed application is allowed, 
the date of the entry for. the. pur- 


pose of protecting his rights against 
intervenors would. relate back to the 


date of his application. 


‘There is no. regulation. pr viding 
for-the rejection of a homestead ap-— 
plication merely because there is a 
senior homestead application for — 
the same. land. Regulation 43. CFR _ 


2091.1 requires rejection. of an ap- 


_ plication if land is in an suOwer, 


entry or selection of record.” There- 


fore, if a prior application is al- 


lowed pne. land becomes within an, 


(Continued) - ay: ‘ 
ment: of the. prior eee his niet: ‘attach 
instantly on the filing of the relinquishment of 
the existing homestead and are superior: to 
the rights. of-a homestead settler who files his 
notice of settlement’ and settles on the land 
subsequent to the relinquishment.” 
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‘Accordingly, 
-Dean’s application was premature; 


‘180 LD: . 


entry and continengs applications | 


must be ‘rejected. oe honiectend: ap- : 
plication cannot be ‘considered’ am 


“allowed entry or selection of rec— | 


ord” until there is adjudicative ace 
tion by BLM approving and “al- 


lowing” the entry pursaant to the ; 


application, 

‘From the fores egoing Aiscnssion it 
is evident that a “homestead appli-. 
cation in Alaska may not properly 


be rejected merely because it con- 
- flicts with a prior-filed application, 


unless and until'an entry is allowed. 
| adjudication of 


and must be set aside. 
[2] We turn now to the rej jection: 


| of the final proof. It was rejected | 
because the homestead application: 


Was rejected. That reason is now 
moot by our ruling on ‘that issue. A. 
question remains as to whether re-. 


proper, in any event, where it’ is 
filed before the application for the: 


homestead entry has been allowed. 
The answer to this is found by con- 
‘sidering the purpose of final proof 


and how rights are acquired under: 
the homestead laws applicable: to 


Alaska. 


Obviously; ae ‘fling® of final’ 


| proof is the pre-requisite for ob-- 
taining a patent to land entered un- 


der the homestead laws. A: proper 


7 final” proof would make a prima. 
facie showing of compliance with. 
the homestead laws at the time itis 


filed: The final proof is the final’ 
step of the homestead applicant to: — 
secure his rights. The first step for 
a -homesteader is: to initiate his — 
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| hewiectandl ane. ‘The. aeculatione: 
— get forth how claims in Alaska may. — 


be initiated and how. credit may be 


given for military ‘service as a 
substitute for certain requirements : 


= as Claims: in Alaska. under homestead: 


laws. may be initiated by settlement on 


either surveyed or unsurveyed lands of © 
- the kind mentioned in the foregoing sec- 
tion. Claims may also be initiated on : 
surveyed lands of that kind by the pres- 
entation of an application to enter. [43 


CFR 2511.2(a) (1).3 


Fae Any person having a. valid home.’ 
stead settlement claim, or. any person - 
who has made homestead application for. 


public lands which is allowed after the 


date of the filing thereof, or any home- . 
stead entryman whose application . has 


been allowed, who after such settlement, 


3 application or entry enters the military. 
ie service, is: entitled, in the _administra- 
tion of the homestead laws, ‘to have his | 


. military service construed: to be equiva- 
lent to residence and cultivation upon 


a the tract settled upon or: entered, for. the 
_ period of such. service. 2 


HR No patient will issue, however, un- 
til he has: resided upon, improved and cul- 
tivated his homestead for a period of. at 


| least 1 year. Re [43 CFR 2096.2-5 (a). 1 


| lant’s 


- showing of compliance. with the 


7 homestead laws) is that it was filed 
_ before his application for entry was 


allowed. and in the absence - of a 
~ notice of settlement. being filed. To 


comprehend the problem, let us 


_ suppose that we were not faced with 


the question of the prior-filed ap-- 


The facts 


plications. | otherwise 


would be the same, namely, the fil-_ 
ing of a homestead application, no 
action taken thereon by BLM, and 


The ‘groban concerning appel- 


final proof (apart from. on the land, within 90 days after the 


whether it makes a prima facie 


then Over a: year- as: the filing of. 
commuted homestead final’ proof. — 
If, instead of the homestead apph-: 
cation, a notice of settlement had - 


been filed and the lands were then. — | 


open for settlement, there would be: 


no problem. With the reducticen in 
‘requirements. because the entryman _ 


was a veteran, if the final proof was: 


acceptable on its face, there would. 
bean equitable right to a patent; 
defeasible only through contest 


proceedings . establishing that the 
requirements of the law had. not. in. 


fact been met. Thus, the issue be-, 


comes whether the filing of an ap= 
plication for entry, rather than a. 
notice of settlement, requires rejec- 
tion of final proof filed. before ac- 


tion is taken on the application. 


' With specific regard. to settle- 


“ment. claims 43, (CER 2567. 2 ae 


vices: 
—(b) Notice of setvionent. (4). A person: 


making settlement on or after Apr. 29, 


1950 on unsurveyed land, in order to” 
protect his rights, must file a notice of 


the settlement for. recordation in the | 


proper office for.the district in which the: 
land. is situated, and post a copy. thereof . 


settlement. Where settlement is made on: 
surveyed. lands, the settler, in order to: 
protect his rights,-must file a notice of: 
the. settlement for recordation, or ap-. 


plication to make homestead entry, in the: . 


proper office for the district in’ which’ 


. the land ‘is located within 90° daye after 
‘settlement. . see tae 


ry or: ss ea 


(8) Unless a notice of the claim is 


filed within the time prescribed in sub-— 


‘paragraph (1) and (2) of this para- 


graph, no credit shall be given. for resi-. 


dence and cultivation had prior to the 
filing of notice or application to make 
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entry, 
added.]:. 


aphsctraver as . earliest. “{itaties. 


<Resulation 43 CFR ORT. 9 gene | 


ae echoes the requirements of 


the Act of Apr. 29, 1950, as it 
amended ‘the law extending home- 
‘stead Jaws’in Alaska by requiring 


that a notice be filed by the settler 
within 90 days of settlement. 43. 
USS.C. § 270 (1970). That Act also 


provided the effect to be given to. 


the failure of a homestead ee 
to file the notice, as follows: 


=o the claimant, in 1 making homestead 
proof or submitting a showing of resi- 
-dence, cultivation and improvements ag 
.a- pasis. for a free survey, shall not be 
given credit for such residence and culti- 
vation as may have taken place prior to. 
the filing of (a) a notice of the claim in 
the proper distriet land office, (b) a pe- 
tition for survey, or (ec): an application 
‘for homestead ge -whiehever is: the 
earlier. 


43 U.S.C. § 270-6 (1970). 


‘The above statutory. and regula- 
tory provisions concerning the ef- 
fect of failing to file a notice of:set- 
tlement make the only restriction, as 
far as we are aware, on the effect of 
failure to file a notice of settlement. 
Dean did not file a notice of settle- 
ment, but. he did file a homestead 
‘application.- Under the above pro- 
visions he can be given credit for 
residence and cultivation from the 
time application to make entry is 


made. Thus, by implication there is 
recognition that. the final. proof | 


requirements for: cultivation and 
residence can be satisfied after the 


application to make entry is filed 
but before formal allowance of the - 
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entry. There is is recognition of 


this fact elsewhere in the regula- 


tions. 43 CFR 2511.4-2(a). provides 
that an entryman'“may have credit 
for residence as well as cultivation 
before the date of entry if the land 
was, during the period in question, 
subject to appropriation by him or 
included in an entry against which 
he had initiated a contest resulting 
afterwards in its cancellation.” 43 
CFR 2511.3-4(a) provides that 
“final or commutation proof may le 
made at any time when it can be 
shown ‘that there is a- habitable 
house upon the land and that the 
required residence and cultivation 
have been had. es 

[3] The only’ ee which 
arises from these regulations is the 
meaning of “subject to appropria- 
tion by him” in. 43 CFR 2511.4-2 
(a). Some guidance can be gleaned 
by considering past rulings under 
the homestead laws. For years it 
was the rule within this Department 
to allow credit for a settler’s. resi- 
dence on land while it was covered : 
by a conflicting entry which .was 
subsequently canceled. dfcDonald 
v. Jaramilla, 10 L.D. 276 (1890). In 
1910 this was questioned and a gen- 
eral rule was stated that “credit, for 
residence should not be allowed dur- — 
ing the time that the land is not sub- | 
ject to entry by the person main- 
taining such residence * * *.” Jn- 
struction, 39 L.D. 230, 281 ( 1910). | 
However, it was indicated that cases 
arising subsequently would be ad- 
judicated upon each one’s material 
facts. If a. contestant. settled upon — 
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| “ssid eee an sie Baier it was 


canceled he would still be given. 
credit for his-residence during that 
time if the previous entry was sub- 


‘sequently canceled and the contest- 
ant was permitted to make home- 
stead entry. Instructions, 48. L.D. 
187. (1914). 


rules. However, in-determining con- 
flicting rights a land: within a 
homestead entry is canceled or re- 


linquished, the Department has long 
and consistently recognized that the. 
rights of a conflicting settler upon | 
the entry attach immediately upon 


the termination of the entry and 
prevail over a subsequent settler or 
applicant for entry. Hnest J. Ack- 


ermann, supra; Bauer v. Newrnberg, 
46 L.D. 372 (1918). Generally the © 
_ settler who is first in time prevails 


over any subsequent settler or ap- 
plicant. An exception recognizes the 
statutory preference right of a con- 
testant who procures the cancella- 
tion of an entry through a contest 
of the entry. /d. Aside from that, 
_ Jand within an allowed entry of rec- 
ord would not generally be consid- 
ered as subject to appropriation by 
another. 

Although for the purpose of the 
Howe, Pope, and Gunderson cases, 
_ supra, an application to make home- 


stead entry in Alaska may. be. 
_» deemed the equivalent of an entry 


for certain purposes, as discussed 
previously, it does not preclude the 
inception of rights which can be 
recognized if the application is 


Regulation 43 CFR 
9511.4-2(a) continues these basic. 


homestead laws 


eae: r ej sete or. etna 
Thus, although a. settler or subse- 


quent. homestead applicant takes a. 
risk that a prior- -filed homestead ap- 


plication will be allowed, until that. 


eventuality happens it cannot be 


‘said that the land is not subject to: 


appropriation by a homestead set- 


tler. Whatever: rights he may have: 


are subject to being divested because: 


of the.prior right; “but if that prior- 


ity does not riped ae a. vested right. 


- he may be able to appropriate the- 


land and defeat subsequent claim- 
ants. The regulation applied exist- 
ing law and did not change the law.. 
Therefore, the term “subject to ap- 
propriation” does not refer to land 
for which there was a prior-filed 
homestead application which is sub- _ 
sequently withdrawn or rejected. It. 
does not require rejection of a final | 
proof asserting compliance with the 
merely because 
prior-filed homestead applications. 
remain: of record. Adjudication of 


Dean’s final proof was premature 
until action could be taken on his 


homestead application, and the de-_ 
cision is set aside as to the rejection. — 
of the final -:proof as well as the re- 
jection of his application? , 
[4] The fact that the final proof. 
was filed before allowance of an en- 


try also does not preclude consid- 


eration of the proof for that reason 
if entry is allowed. See Avy Page 


2This action should not. be interpreted aS 
_ any ruling on the validity ofthe final proof: 


We are only concluding that it. is premature 
to decide that issue in the circumstances of 
this case. 
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Bennett, 49 L.D. 153 (1922) eos ; 


-ognizing settlement prior to allow- 


‘ance of an entry and permitting ~ 
proof to be made whenever the re- 
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ie case remanded for further ac- 


tion consistent with ohig decision. 


quirements of the hoinestead | law 


| “were satisfied). 


Toax B. ‘Tuomrson, - _ 
Administrative A — 


Wace concur: 


| Accordingly, pursuant to the : aul 


thority delegated to the Board of 
: Land Appeals by the Secretary of 
_ the Interior, 483.CFR 4.1, the deci- 


sion appealed from is set:aside and _ 


Epwarp W. Sriraae; a 


Administrative at udge. 


Frepericx. Fisuacan, 


Administrative Judge. ecg 
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"Decided A rita al, I 78. 
_ SUSPEN SION DENIED. 


4, OIL AND GAS LEASES: ‘SUSPEN- ; 
AND GAS LEASES: 


-SIONS—OIL 
TERMINATION 


A nonproducing oil and gas. ease expires. 
and may not. be retroactively suspended... 

when there is no suspension ‘application © 
pending at the time of expir ration. The fil- | 
ing of ‘an application for permit. to drill. 
and. Geological. Survey’ s delay in ‘acting . 


on. ithe application do: not. create a de 
facto suspension of the lease. 


Robert E. ‘Mead, 62 ID. i (1955), 
overruled. 


Duncan Miller, 6 TBLA 283 (1972), - 
overruled. to the extent, inconsistent. ; 


OPINION BY 


| OFFI on oF THE SEORRTARY : 


“DECISION 
“ SPATEMENT OF PACTS - 


On Aug. 1, 1967, the Department | 
of the Interior issued two 10-year 
noncompetitive oil and gas leases, 


ES 2538 and ES: 2539 in Perry 
County, “Miss., to ‘Arthur E. ‘Mein- 


hart. Meiihart assigned an un- . 
| divided ‘fifty’ “percent interest © in 
each Iéase'to Irwin Rubenstein. On 
Sept. 1, 1967, the Buréeaw of Land 
Management approved further as- 
 signments from Meinhart and ‘Ru- | 
| benstein of their respective interests : 
in the leases.to Beard. Oil-Co. “AL, 
-_ most 10 years later, ont May, 3; 1977, Te 


- * Not in Chronological Order, — ae 
_* 266-867-—78—1 


Aug.’ 5, 1977, : 
until Sept. 30, 1977. 


7 Bead: desiznated ‘J no Brien, ‘ 
Inc. as operator for portions of ES _— 


_ R888 and ES 2539... | aa 
_ Neitherthe leseae nor its piidlecee: es 


a sors. in interest: ‘made any formal. 
effort, to develop: either of these - 
leases until they were near expira~ 
|. tion. According. toa chronology: _ 
prepared by T. F.. Jordon; Vice. — 
President of. Jones-O’Brien, the 
‘first concrete efforts te begin drille 
—ing-on the Jeased lands:occurred on, 
“May:: 3,,.1977; when..Jordon at-. 
tempted to make arrangements: tor fa 


havea drilling. rig be. available ‘by 
July: 25, 1977, six days: before the 


| sop on of the: lease.? On. June 21, - 
197%, forty days before. the leases _ 
were to expire, Jones-OQ’Brien sub- — 


mitted .a complete Application for a. | 
Permit to Drill (APD) to the Geo-. 
logical Survey’s District. Engineer — 


for the area im which . the. age 
- lands are located. , 


Due to-a heavy poriod| inelud : | 
ing. the correction of. a. pollution. 


problem at another site, the District, _ 


Engineer was unable to complete. 
the work required:as' a: prerequisite 
to the. ele or. denial of the ~ 


i Mrenideanaiin nee TF. Tordon< Jr. os 
Paul F. O’Brien, Jr. dated: Aug. 5, 1977. We 
note that- although the memorandum is dated 
it. describes | events | occurring: ; 


_ 2 The chronolgy ‘further. indicates that the: 


rig: would not, in fact, ‘have been | ayetenle . AG | 


until’ the. end of ° September: : 
3 The oper 


sae not: complees” ‘the: district: engineer Te-: 
quested additiotial data “the next day. 
necessary data were received on June 21,1977... - 


(See Nov, 2, 1977 ‘memoranduin. from: the Dis- 


triet ‘Engineer to*the’ Dastern’ ‘Area’ OF eee are a 
Gas’ Supervisor for, ‘Operations:) ig oe 
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submitted an, “APD! ‘on . 


The. : 


| “s -sion: “Manual stated, 
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APD before the oxpiration of the 
leases'on J uly 81, 1977. Further, for. 
- the. same reasons, ‘the: District En- 
-gineer did not. notify Jones-. 


O’Brien j in writing that its applica- 


tion would notbe acted upon as pro-: 
vided by NTL-6, 41 FR 18116: 
~ (1976). The’ record. indicates that. 
the applicant believed, apparently” 


as a-result of conversations its rep- 
resentatives had with the District 
Engineer? 





4 Bee Feb... 6, 1976 “Affidavit of Thomas RF, 
Jordon, Jr. We assume throughout the des. 
cision... that the ‘District. Engineer made thig. 
representation to the applicant. But see. also, 


n. 11, at-p. .8-below. We also note that at 
-. the time this advice was allegediy given, the 
'Y.S.4. Geological. ‘Survey, 


- date. will be handled . peor ye, fd 
—-G46.8.8G. : 

ey 3 Memorandum from. astern. ‘Oil Por Gas 
Supervisor, through: Conservation Manager, to 


os Acting Chief, Conservation Division. (Oct. 4, . 


1977). 
6 This Tettee states. that. the expiration date 


a of. the. leases:was.- Aug. 31,1977, The District. 


‘Engineer | subsequently _ recognized. ‘and. cor- 
rected ‘the error ins the ple 2, , 1977 memo 
referred. to above. oe 
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that. it was automati- 
| cally entitled. to a lease extension if: 
the application was not acted upon 
_. before the expiration of the lease.* 
The Geological: Survey took’ ‘nD 
written action: on the APD ‘until: 
~ August 19,-1977, when the District: 
_ Engineer jiformed. Jones-O’Brien. 
that his office had been unable to 
. complete an environmental assess~- 
_ ment and that it should file a rée- 
quest for suspension of operations — 
and production.* On Aug. 29, 1977, 
- nearly a month after the. Teases had 
| expired, the Geological Survey re-_ 
ceived a written request. for suspen-~ | 
- Sion for these leases. -On¥ Feb. 9, gt 8, 


Conservation Divi-. 
“There is no.authority . 
for reinstating a. lease by. making a suspen-. 
“gion retroactive. and: all applications for a 
-... Suspension - received | after a lease expiration — 
: CDM 


: a mg 


; Jon ones- s-O’Brien filed a letter j in sup- : 


port of its: suspension: application. — 
ee noncompetitive | oil and. gas. 

lease 3 is issued for a primary term rot 

10 years, and continues. for as long 


after its primary term as oil and 
gas is produced in paying quanti- . 
ties. 80 U.S.C. 226(e) (1970). Bos 
single two-year extension can. be. 


earned if the lessee was diligently 


conducting: actual. drilling opera- 
_ tions on-the date the primary term — 


of the lease was to expire. 30 U.S.C. 


— $226(e) (1970) ; Enfield'v. K leppe, 


No. 76-1787, 566 F.2d 1189 (10th 


Cir., Dec. 16, 1977): ‘The two-year ~ 


extension was added by Congress in. 


1960 to provide an. “impetus : toward 
exploration for oil and gas and. —_ 
‘reward those who do so diligently.” 7 


ELR. Rep. No, 1401, 86th Cong., 2d 


- Sess, at 5. 


‘Normally, a ‘Jease. antomatically 
expires in the absence of either pro-: 
duction or diligent: drilling on the — 
date the primary term of the lease _ 
expires. A lease which might other- 
wise terminate can be preserved by - 
a. suspension. 80 U.S.C...§ 226(f) 
(1970). There was neither produc-. 


-tion nor drilling on the. expiration 2 
date of the leases: involved i in this ~ 
case.” The leases were not’ suspended. | 


on that date.‘ In the. absence: of: 


other circumstances, such aga retro-, 


active suspension, . both, leases eOX~, 
Pe by operation of law. ok, 
_ For a. variety. -of reasons, how- 


: ever, i ones-O'Brien contends that. 





70n July. 7 1977, ‘the “Geological Sasieye 
approved » communitization ‘agreement — EB-47T 


covering | both leases. Drilling on:.one lease. eres 
under this agreement could. be considered to 
benefit | both ae ~ s ; -_ 


oe tor’s. Opinion, 78 LD. 


Mo pee JONES*O’BRIBN 2 - 


ye 


April at, 1978" 


| the Secretary, mene now: ‘suspend. 
the lease, and approve the applica~_ 


tion to drill. The question presented 


_ is whether the Secretary may:now _ 
suspend these leases effective. at 
‘some time prior to-their expiration | 
on the basis of a suspension applica- 
tion filed er pee to their ba tate : 


tion. oie = a 


DISC USst on 


The Mineral Leasing ‘Act of 1920 


s euthorizes the Secretary of the In- 


terior to suspend oil and gas leases 


for several reasons, including in the 


interests of conservation, 30 U. S. C.. 


~ § 209 (1970) ; 43 CFR 3103.3-8. The 


“Department may suspend a lease in 
_ the interest of conservation where 
action cannot be taken.on an apph- .. 
~- cation because of the time needed 


to comply with NEPA. See Solici- 
256, - 260 
(1971) ; Gulf Oi Co. v. Morton, 


493 F.2d 141 (9th Cir..1978); 
Union Oil Co, x. Morton, 512 F.2d 


| 743 (9th Cir. 1975). The Secretary 
_-is under no obligation to suspend; 


het may do so in his informed diser e- 
tion after making ‘the necessary 


finding that a suspension is in the in- 


terest of conservation. Eg. OS. O41 
and Development Corp, A-26269 


(Oct. 30, 1951). See Stickelman, v. 


United States, 563 F. 2a 413, 416 : 


(9th Cir. 1977). 


that suspension: may és sons pees : 


in the interests of conservation. 43 


CFR 3108.3-8(a), According to 


the Department’s regulations, oA - 


_ suspension shall take effect as of the 
time specified in the direction or as- 
sent. of the Secretary. » 43 OFR 
8108. 2-8(c). The regulations also 
“state that a suspension application 
is to be filed in: triplicate with the 
Oil and Gas Supervisor..43 CFR — 
3103-8 (a).. 
nor the regulations explicitly state 


Neither . the. statute 


when an application must. be filed 
(before or after the lease expires) 


or whether a suspension may be: | 

“granted: retroactively. ener 
In US. Oi and Development - 

Corporation, supra, an oil and gas 


lessee whose lease was in a ‘onpro- — 
ducing status filed a suspension ap-— 
plication 19 months after the lease 
expired. The Department raised but. 


did not decide the question whether 
a. suspension application could be 
granted retroactively, é.e., to revive. : * 
the expired lease. Instead, it said. 
a that assuming the authority existed 
it should only be exercised where | 
the lessee exercised “due diligence” 
to seek that relief and held that the 
filing of an “informal: application” 
“19 months after the lease term ended 
was not. uauieen Phe: decision also | 
noted > | ot ei 
me P i Bae ‘The coe ee of reviving g, through the “as- — 
Ifa lease is in a ‘nonproducing | 
status” (as are the leases involved - 
here); ; only. the Secretary. of the In- 


. terior may approve a suspension and the Mineral Leasing ‘Act, « 


sent” procedure under Section-39, oil and 


gas leases long since expired would ad- 
| versely affect the stability of the admin- - 
istration of the oi] and gas provisions in _ 


92 
_U. Sc. Oil and Development Corp. 


| supra, at 2. 
‘A similar result * was reached in 


” : Eagle Consolidated’ Ob Cos, AS 


26259 (Jan. 3, 1952), where the De- 


‘partment denied a suspension res 
quest of an applicant who waited — 
29 months after lease expiration to 


apply for a suspension. The lan- 
guage in U.S. Oil and Development 
Corp., that retroactive suspensions 
would adversely affect the stability 
of the administration of the Min- 


- eral Leasing Act was cited favor- 


a : 
Phieo . years tmaad ite Robert R. 


Mead, 62. 1.D, 111 (1955), the De-- 
‘partment again addressed.-the ques- 
tion. of retroactive suspensions. 


‘Mead had received a partial assign- 
ment of a 5-year oil and gas lease 


due to expire Apr. 30, 1953. The - 


lease was in producible status, but 
. the. well was shut-in for lack of 
e, {tramsportation when the primary 


‘term expired on ‘Apt. 30, 1958. On» 
ee May 90, 1953, Mead (oud the op- 
erator of the lease, Griffith Moore) | 
7 filed. ‘a request for a’ lease suspen- 
‘sion. The supervisor denied the sus- 

pension request as untimely filed; 
Mead. and . Moore: sppeslad., Two ‘ 


other facts are pertinent: 


. (4). Moore . entered. active: “military 


Service on Apr. AT 1958, and was on 
active duty until: May 5, 1953. ° | 
(2) ‘Appellants had spent over: $18, 000 


7 to drill two wells and had discovered 


marketable gas. 


The decision aéted 4 that. the iste 


- ipairighent had previously examined _ 
ED; 106 (1958), seems. to. have 


reached a result. in conflict. with a 
Mead. In. United: Manufacturing, 


“but not resolved. the question. of 
retroactive . ‘suspensions and dis- 


~ eussed whether this: ap plication met. 


“DECISIONS. or THE. DEPARTMENT OF THE INTERIOR 
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“the | “diligence” standards estab- 
lished in. those cases. its review of | 
the factual situation indicated that : 


-*°* % @ lessee is not obligated to request 
a. suspension of operations even though 
he may be-entitled to it. * * * In other 
words, if. the . appellants had. not re- 
; quested a.Suspension until Apr. 30, 1953, 
‘the Department could not complain that 
they had not exercised due diligence in 


le 


requesting the suspension. pide eas 
62 LD. at 114. The decision went 
_on to hold that the filing of the sus- 


pension application 20. days’ after 


‘the lease expired was timely, and 7 
that if legally acceptable, the sus-- 


pension — application — should be 


; granted 1 in view of: 


(4) the absence of a lack ne aie ai 


gence in: applying for a. ‘suspension ;.° 


(2) the substantial expenditures. Moke - 


-which resulted ina well eevee: of ae 
duction ; and 


(3) [the finding] that. a suspension * ake 


‘would, eee *'be in the inter est of conserva- 


The decision iced, a ens 


tive suspension on the grounds that _ 
itis not. expressly barred by sec.'39, 
and that it: is “necessary”. to- give 
sec, 39 its full intent. 62 I.D. at 115.. 
The decision: does. not.. distinguish f 
the. problems discussed in) U.S...04z 
and Development. Cor D. Supra. or 
| Eagle. Consolidated Oil Co., supra, 
_ or the distinction between Aste 
‘tions filed before and after the lease 
term. expired. Tt also concludes, 
without citation, that sec. 39 allows 


coe of the lease terms. 
United M anufacturing Co., 65 — 


nd JONES-O’BRIEN : 
April 21, 1978 


-_ @ - Tease toa automatically termi-. 
nated because the lessee had failed 


to pay timely the fourth year’s 
: rental. The company raised the 


argument,.among others, that the. 


‘Department — could retroactively 
suspend the lease and wipe out. its 
failure to pay the rental. Although 
Mead was decided only three years 


ee previously, it was not cited or dis- 


cussed in. United wud anufacturing ; 
instead, the decision asserted that 
“the Department has never express- 
ly ruled on the question whether 
the first sentence of sec. 39 confers 
authority on the Secretary to waive, 


suspend. or reduce rentals which 
have accrued before any request. is 


- made for waiver, suspension or re- 
: duction of the rentals.” (Italics 
| added). 65 LD. at 117. 


notion that this authority existed, 


citing William Aherns, 59 I.D. 323. 
(1946) as a contemporaneous con-. 
struction of sec. 39 that expressed. 
doubt about retroactive suspensions. 
‘United M anufacturing. also con- . 
eluded that the legislative history 


of the 1946 amendments to sec. 39 
suggests “that the Secretary | was 


eo not intended to be given authority 
to waive rentals retroactively.” 65 


LD. at 117. The Department con- 


- cluded that it had no authority to - 
| suspend a lease retroactively to 
waive failure to pay rent on time. 


: 65 TD. at i198 See" also enc 


- “’ Although connec subsequently . clianeel 
the Department’s. authority - to reinstate. oil 


and gas -leases terminated for failure to pay: 
rent, for.example, Act of May 12, 1970, 84. 


- Stat: 206, 80 U.S.C: §188(c) (1970) it has 
not changed the ‘Suspension authority. 


Western Ou Tene 85 i. D. 316, ig pe 
320 (1958), aff'd sub. nom. , Safarike - 


v. Udall, 304 F.2d 944 (D.C. Cir.), 


cert. dens 371 U.S. 901 (1962) as-. 
signments must be filed prior to last | 
month to earn extension but. deci- — 


sion to approve can be made after » 


lease. term expires); Solicitor’s 


Opinion, 64.1.D. 309 (1957) (issu- — 


ance of leases, assignments and. re-_ 


quest. for suspensions may be back- 


dated. to date of application). 
- In Duncan Miller, 6 TBLA 283° 


(1972), the lessee had filed a sus. ~ 

_ pension application before the lease 
expired (in:the 7th month of the —_ 

10th year) with the Bureau of Land. ae 
Management (BLM) instead ofthe — 


Geological Survey as the. Depart- 
ment’s regulations require. The: 


- BLM denied the application and 
The decision went on to reject the 


the lessée appealed. On appeal the. 
IBLA affirmed the decision and 


Sald : 


[elven if BIM were canoes ig grant. oh, 
-:@ suspension, the fact remains that the 
subject. lease expired at the end of the © 


tenth: year, and there is no statutory au-" 


thority, in the circumstances of tliis case, | 
to reinstate and extend a lease which ex- 


pired by the running of its term. 


Mutter established a rule at nore 
ance with both Mxap and Onited 
M anufacturing. It. asserts’ that pic 


the Department does not act ona 


suspension application before the. : 


lease term expires, it loses all au- 7 
thority to act. Significantly, the. : 
. case reaches this conclusion without ha: 


any discussion of prior departmen- . 


tal precedent or reference tothe his-- 
tory of sec. 39. Its conclusions are | 
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oe 3 baldly stated without any support 


ing rationale. 


‘Finally, and most recently, in. an 


unpublished (and unnumbered) 


opinion, the: Acting Deputy Solici- 
tor concluded that a retroactive sus= 


pension could only: be’ granted 


_ where the application. was: filed: be-" 
fore the lease expired. Memoran- 


dum from Acting Deputy Solicitor 
to Assistant. 


and Minerals, Subject: Suspen- 


sions of Operations and Production 
_ for Onshore Oil and Gas leases C— 
15001 and C-15019 (May 10, 1977). 
_.. Those two lessees had filed "APD's 
“Ge approximately one. month’ ‘before 
the primary term was expired. Af- 


ter being informed that the Geolog- 


‘ical Survey could not act-on those 
applications in time, the lessees 
promptly (before the lease expired) _ 
applied for. suspensions. The De- 
partment cid not -act on the appli- 
_ cations prior to lease expiration. . 
The Acting Deputy Solicitor in- 
_ formed the Assistant Secretary. 
that it would be proper to suspend: 

_ the leases and make the suspensions. 
effective from the date of the appli-. 
‘cations because they ‘were filed be- 


fore the lease expired. This conclu- 


sion is consistent with the directions 
to the Geological Survey inthe Con- 
servation. Division Manual previ- - 
Pa ously quoted on p.2n.4. | 

The Acting . Deputy. Solicitor’s 


; memor andum notes that the Mead 


..” decision which approved a, retroac- 
_. tive suspension based on’a suspen- 
sion application filed after the lease - 
expired, “makes no real attempt to 
- explain the legal authority for what 
amounts to a reinstatement of the” 


ne "DECISIONS OF THE - ‘DEPARTMENT OF. THE INTERIOR 


Secretary, Energy > 


[erp 


er v Memorandum at 3. Anal- 
- ~Ogizing to the rules for extension _ 
of 5- -year ‘leases, the Acting Deputy 
Solicitor concluded that: the “fling - 


of an application [prior to: lease — 


: expiration] throws the lease into a — 
state where expiration is at least de- 
layed to allow for processing of the 


application. i: Memorandum at 4. 
[1] For a ‘combination of rea- 


sons, I have concluded that the Act- . 
‘ing Deputy Solicitor’s Opinion cor-. 


rectly states the authority: available - 


_ to me under sec. 39: ‘nonproducing 
- leases may be suspended retr oac- 
tively in the interest of conservation 


if a suspension application is prop- 


erly filed before the lease expires.” ~ 
' First, in several situations the — 

- Department has considered whether 
documents filed after a lease or per- 

mit expires have any effect. In each 
‘instance, the Department. decided 


they do not on the grounds’ that 
nothing was “in esse” al the time the 


_approvals were sought. See Utah 
Power ond Light Co., 14 IBLA 3872 
(1974) 5 S(abecnecune permit. can-_ 
“not be assigned after the permit. @X- 
7 pired) ; Soticttor’s Opinion, 64 1. D. | 
809 (1957 ) (application for assign- 
7 ment, filed prior to lease expiration 
can be basis for extension while ap- 7 


plication. filed. after expiration can-. 


; not.) An application filed before 


a » Having eonched this | egaelasion:) it: is un- 


necessary: to: decide whether, after full con- 
sideration of the facts, this would. be a pr oper 


—. case for the exercise of the discretionary 
power to suspend if that power were avail- | 


able. Granting a2 suspension in this. and like 
cases * might- encourage lessees to ‘postpone 


_ diligent development of : oil and gas - leases 


until the last month. ofa 10-year. lease and 


‘thus diminish the ability of federal. lands to: 


contribute to this Nation’s energy supply. | 


BP eS  JONES-0’BRIEN: or 
er ee April 21, 1978 ee : 


| ihe: eee expires, « can ae viewed: as 
_ preserving the right of the. Depar t- 
ment to act.on the application, Ifa 


aro suspension. application. is not filed . 
_. prior to the: lease expiration, the 
dease ends totally and there is noth- 


ing in existence for the Department 


$0: ‘suspend. Of., J. P. Hinds, 83 1.D. 
B75 (1976). (the. Department cannot 

| breathe life into a mining claim lo-— 
cated on withdrawn lands.by retro-- 
| “netively revoking the withdrawal. 
Second, the same rule that gov- . 
- .erns, suspensions, to. prevent le 


from automatic termination: because 


the lessee failed to pay the annual, 
rental on time must. govern .sus- 
. pensions to prevent. automatic ex- 
ae Ppiration. of a lease the end.of ‘the 


: primary term. The authority to sus- 
= pend i in both cases comes from sec. 


39, 30 U.S.C. § 209 (1970); and both - 


‘nylye. leases ending by operation 


- sion application was filed before the 


~. lease’ terminated. O nited M anufac- 
turing Co., ) supra; William oe 
: Se. | 


Act still requires automatic termi- — 
nation of a lease for failure.to pay 


oo on. ne ‘in; 1970 Cogs 7 
devised a. system that calls for 
_strict.compliance with the terms of 
the statute, but..allows: reinstate- - 
-ment in specified, situations. If the 
rental payment is not made on 
time, a. lease can be reinstated only. 
if the failure to pay was either justi- 
fiable or not due-to a lack of dili- 
gence. Louis Samuel, 8 IBLA. 268 
(1972), appeal. dismissed, Civil No. | 
74-1112-EC (C.D. Cal, Aug. 26, — 
1974). If the. ‘Department had the - 
authority to revive leases prior.to. 
-.1970, the 1970: amendments would 
~have.: been: unnecessary. It would 
now completely frustrate Congress’ 
‘intent to invent another system to’ 
‘reinstate. terminated . leases. Since _ 
sec. 89 has not and cannot be con-  _ 
-strued. to reach that result. in. the 
_rental situation, it cannot be. con- 


| ‘str cued to reach that result here. - 
of law. In: the former instance the 


rule in. the Department. has: been : 
clear and consistent, since. 1946; hry 
the Department. Jacks authorit ty: to 

| ‘suspend a lease: which terminated — 

- by operation of law for. failure. to. 


Third, NTE-6, as discussed, oe | 


3 fully. ‘lator in ahs. decision, has 

changed’ the | rule on what consti-. 
-tutes’a diligent application for'a 

s suspension. Specifically, «it puts: — 
_ lessees on notice that if.an. APD i is* 
‘pay advance rent. when no suspen-_ not timely approved, they: have the 
burden. of. protecting. their lease _ 
rights. 49 FR at 18116. While at — 
the time.of Mead it may have been 


This ae is eee from. both : proper to assert that a lessee had no. ; 


5 a legal and policy ‘viewpoint. The | 

: ae or authority to suspend in the 
rental situation: has been made 
clearer: -by— Congressional ‘action — 

: ‘subsequent. to United Manufactur-— 
ang. Although the Mineral Leasing. 


obligation to request a suspension 
until the last: days. of the lease term, 
that. — 1s no longer nett a 
fied. - - 


Fourth, r in not agree on the : 


| assumption. in. Mead that the abil- : as 
“ity to suspend under the facts there — 


(and here), are “necessary to ade 4 
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minister the Mineral Leasing Act. 4 
The contrary is true. The right to 
. file a suspension : application long 
“(or shortly) after a lease has’ ex- 
‘pired creates the possibility for 


fraud and other abuses. A subse- ; 


quent lessee could properly con- 
sider a late-filed suspension appli- 
cation to bé a significant cloud on a 
subsequently issued léase for that 
land and would probably defer ex- 


penditures until, the question’ was. 
resolved. As the. Department said — 
in US. Od and. “Development = ~ 
Corp., supra, reviving leases retro- 


actively would adversely affect:the 


‘stability of the administration of 
the Mineral Leasing Act. For all of = 
‘these reasons, Robért. E. Mead, 62 : 


“ED. 111° (1955) is overruled.” 


The applicants: also ° make in 


‘other arguments in support of their 
gs a for suspension. ‘They are: 


“ay That 2 verbal, request for a sus- 
“pension prior to the date of leasé expira- 


tion -in- combination © with a written 
request within a reasonable time there- 


after satisfies : the. Tegulatory Tequire- 


ments ; and 


‘permit application caused a de. facto 
suspension. of ‘operations. . 


’ Neither argument is ‘persuasive. 


First, the Department’s suspension. 


7 ‘regulations specifically require a 


| -cguspension application to be filed in — 
‘writing in, triplicate with the oil 
and gas supervisor. There is no ati- » 


| thority to waive that. requirement. 
", In’ vine pee the aera has 





10 With. Re to this: taint it: is proper : 
i ‘act after lease expiration on. applications © 
filed before the lease expired. Duncan. Miller, 


6 IBLA 283 (1972) is overruled to the ex- 
“tent it is, inconsis tent with this: decision. 


OF THE DEPARTMENT OF . THE INTERIOR 
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Hele fies a written | suspension ap- 7 
plication filed in the wrong office 
was improperly filed. Duncan Mil- 


ler, supra, All persons dealing with — 
‘the government are presumed’ to 
“have Knowledge of its regulations. o 
44 U.S.C. § 1507 (1970). Here, the 
| regulations | clearly and wnequiv- 
ocably. require a suspension request — 
to be in writing. 43 CFR 3103.3-8 _ 
(a). An oral request does not meet. 
: the Eilat ge of the: aed 


» Sesoads: er ‘Depiaitinent’ has 


never redognized a de facto suspen- 
sion of a lease. A de facto suspen- 
‘sion is not consistent with the 
‘Department’s regulations which, for 
: nonproducing leases, ‘require the | 
“Secretary to order a suspension. 
“Moreover, there is no basis to find a - 
de facto suspension here, _ Jones- 
O’Brien had working knowledge of 
NTL-6 and refers to it in at least 
‘one letter to the Department. NTL- 
6 informs all applicants for drilling | 
permits that: plans should be sub- 
mitted at least: 80. days in advance 
of any. Sarting time. It also s says, 41 


(2) that aclag i in ‘Aeiiod. on n the drilling fe ae 
bid at 18117, 


“ni This. decision assumes, pat: ‘does not de is 


olde: that: an. oral . suspension. ‘Tequest . was - 


made. prior to . lease | expiration. An affidavit 


OF. Thomas Jordon’ dated Feb. 6, 1978, states | 


that he requested an “extension” of the lease 


on July 13, 1977, and: on: July 30, ‘1977. 
‘Neither: of these requests. are contained. in 
ae chronology prepared. by Jordon. dated. 

Aug. 5, 1977. 
- nology Says : 
delay of rig (9/20 or $0. days) from. last 
. week and Offered to write letter telling” of 


‘For July 13, the Jordon chro- 
“Call: to Godfrey. . Told him of 


delay. - —* We will spud. with. spudder: 
before aa 81, 1977. if: we. get permit ‘and 
move in. big rig: later.” This chronology in- 
dicates that as. ‘little. as. two weeks before » 


the. lease - expired, .the operator was having. — 


difficulty getting the needed equipment. The 
“suspension” request is not. even -mentioned. 


ey! J Oat os i as Pe Pre APPEAL OF. TANACROSS,. INC. 
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May: 12, nee 


“The early 1 filing Kors a complete aiollcn’ : 
‘tion is no guarantee that approval there- 
_ “of will be granted within the 30-day ‘pe-- 

riod, ag: environmental considerations or». 
the volume. ‘of applications in the affected — 


Federal agencies may result i in 1 more > than 


fy 30- day delay. 


“Eleewhera, NTL-6 says. ite 
applications well. in: oe of 
-is “desired: to 
41 2) R 
ma gives -no_ 
~. reason to lead an. operator. to as- 
- sume that a de facto suspension 
~ avould occur if the application was . 
not approved ; in fact, it gives: the. 


ators are encouraged — to. 


the time: when it: 


commence operations.” 2 
18119. Thus, NTL-6— 


operator every reason. to conchide 


ene Seonatar. 


| APPEAL « OF TANACROSS, INC. 
| 2. ANCAB. 370. | 


” exited May 1 18,1978 


; pee “from. aie: Decision: of. the 

‘Bureau of: 
“#EF-14943-B | 
dated September. 14, 1976, rejecting : 


i: Alaska’ State Director,” 
Land” Management ~ 


oe NTL-6- does: ‘require the Geological Survey ; 
to notify the. lessee if the application would . 
a step that was not 
taken here’ until after the lease expired. This: 
does: not ‘excuse Jones- O’Brien’ s failure to. 
file -a- suspension application..In the absence. 


not be approved on time, a 


of. affirmative : action. on..the- APD, the lessee 
must” assume that the application will not be 
approved, and not ‘the 3 reverse. 


in - past a: land selection - application : 


| of Tanacross, Tne., for the lands ‘in 
TT. .18 NR. 
‘Meridian (hereinafter. referred to as _ 
C.B.M.), pursuant ..to. -§ 12: of | the. 
Alaska Native Claims Settlement Act 
(hereinafter referred to as. ANOSA), : 
AS U.S.C. gs. 1601-1624. . (Supp. Iv, 
1974, as: amended, 89. Stat. 1145 Boo 
(2978). 


13 °E,, Copper River. 


~ Decision: Sof the paren of. Tad eP 
Management, dated Sept. 14, 197 65° 


affirmed in: part: and remanded : in t 


part May 11, 197 8." 


L "Alaska. Native Claims Settlement, i 
~ Bet: Survey: ‘Procedures. * 
the. opposite. NTL-~6 even warns | 
operators’ in the event of delay to 
_ “take such appeal or other recourse 
as is-allowed by law and/ot' regula-— 

tion.” 41 FR at 18117. In this case,. 
the proper. step for Jones-O’Brien 
_. would have been:to file a timely. sus-.: 
| P Pension, application? 


a J amEs A; J OSEPH; oe 


The Bureau of Land Management was not pe 


in error in using-survey procedures which 7 


varied from ..those. specifically, stated in. 
the 1947 BLM. Manual of. ‘Surveying Tn- 
structions | when such. procedures were 


utilized i in order to avoid perpetuating. an. 7 — 
earlier: surveying error ‘into a new origi Y 
nal |. township survey: ; Dog Reese lee: 


2, Alaska Native Claims prreee ; 


Act: Land Selections: Village Selec- 
5 . tions—Alaska Native:. Claims Settle-. 
ment. Act: ‘Administrative: Procedures: es 
“ Estoppel 


The State Director, Bureau of: tana Man-: | 
agement, is: not. estopped . from: denying: 


appellant’ gs: (Village Corporation). appli-' eo 
cation. for certain lands’ because BLM. Seu 


erroneously included those lands on its 


land records and on the map of lands’ I 
sent to. appellant as | ‘eligible for ee 


drawal under §. di(a)y (1) of. ANOSA.” 


8, Alaska Native Claiins Settlement = = 
Act: ‘Withdrawals: ‘Oothering oy ea 


veying” ‘Offsets’ 


A township, which: is by legal ‘aésetiption - 
and in the > prescribed: plan of Byenee cc: 
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ea iocated within a g11(a) (1) (6) 


ny 


| of ANCSA withdrawal,:-becomes excluded. ° 
from .such withdrawal when. it. fails.to; 
physically share. a common corner with a... 

_ township withdrawn under § 11 (a) (1) . 
(B) of ANGSA. ‘because ‘BLM made an - 
- offset: at that“ ‘corner - in: order” to cure a. 
co survey. @Iror. 2. En eae . 


APPEARANCES: ‘y Ae WwW * Burke, | 
- Esq., i Joyce E. ‘Bamberger, Esq, Office~ 
~ of: the Regional Solicitor, on behalf of 
_. the Bureau of Land Management; 
Reggie Denny,. Vice President, Tana- 
CTOSS, - Ine; Larry A, Wiggins, Esq.” 
on” behalf oF Tanacross,, Inec.; J effrey , 


B. Lowenfels, Esq.,; Assistant. Attor- 


ney General, Thomas E, ‘Meacham, : 
Esq:, “Assistant Attorney” General, ‘on 


arson: of the State of : Alaska. 


OPINION. BY. 


ALASKA WATI VE OLAIM gs 
APPEAL BOARD. 


| The. Alaska Native 'Claiins “Ap: 
peal Board, pursuant to delegation, 
of authority in ANCSA, -as 


amended, 43 U.S.C. §§1601-1624. 
i‘ Supp IV, (1974), and implement- . - 
ing regulations. in 43:CFR Part. 
9650 and Part 4; Subpart J, hereby . 
makes the following findings; con-’. 
-clusions,. and. decision. affirming in- 
part: and remanding in. part..that.. 
Decision of the State Director, Bu-- 


Treau of Land Management (heréin- 
a. after referred to. as the State Direc- 
| tor) + F-14043-B. 


— On-Dee.. 9; 1974. he: cane 

_ Tanacross; Ine., filed an. application — 
_ (F-14943-B). with the. Bureau of. 
Land Management for the lands j in. 


-'TASN.,R. 18H. O.B.M,, pursuant 
oe to. $12) of ANOSA, A. village 


"DECISIONS OF. ‘THE: DEPARTMUNT or THE INTERIOR 


. containing 
- graph (B) of this subsec. 


y may sleet eal cies lands. which _ 
have been withdrawn for such pur- 
pose in accordance with § 11 (a) (1). | 
of. ANCSA. ‘This statutory. provi- 
sion states in pertinent part: = 
- The following public. lands. are, with- a 
drawn subject to valid. existing rights, ein, ow a 


from all forms of appropriation oe 
the publie land laws, ** * 7 


(A): Dhe-lands:in each’ township that 
encloses. all. or part: of any. Native vil- ns 


lage identified pursuant to subsec. (bd); assets - 


—(B)- ‘The. lands © sbi ‘each: township that eo 


is contiguous. to or corners ‘on the town- 


ship that: encloses’ all or part of such: ae é E 
tive villag ge; and: . ee 

(0), The Jands-in. each township. that i is - 
contiguous to.-or corners .on. a.. township .. 
lands. withdrawn. by para- : 


“On Sept. ae or, the. Bureau of. 
Land Management issued_a-decision. 
rejecting’ appellant’s . application: 
for selection of the lands: here in 
question (T. 18° N., Ry 18. E., - 
C.R.M.). The essence of: this deci-. 
sion can be summarized as follows:... 
Township 18 North, Range 13 East, 
Copper River Meridian would have been 


withdrawn under section 11 (a) (1)-(C). if 


the northwest corner of the subject town- — 
ship had been a common corner with the. 

three’ adjacent. townships. 
occur because the. northwest corner was: 


originally established in a different loca- - 


tion. than: the mathematical. location ; 


: ‘shown on-the protraction diagrams which 


were. prepared | ‘at. a later. date. ‘The pro-. 
traction diagrams do not. control the posi-_ 
tion of survey corners or lines: between | 
them once ‘established upon’ ‘the ground. en 


The adjacent townships. to the north were 
surveyed. based upon the protraction. dia-. + 
| grams and were closed upon the existing 
| surveyed areas in the field. These town- 


ships were not extended from, but rather 
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This did not 
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tied inte the prior surveys, which. acated | 
an offset between certain township. cor- 


ners. This offset. would. not have oceurred 


had. the original northwest township: COr- 


ner been situated in the same position as 
that described by the mathematically con- 
structed protraction diagrams. : 


basis for State Director’s. denial of 


“he pipes -appellant’s. selection — of the 


township here in question (T. 18 


ON. R. 18 E.,.C.R.M),. because it 
does net. Oconee on”. a township 
. . withdrawn pursuant to. $41 (a) es 
” The facts ‘upon, pee this con: 
oe is based are contained in 
— the pleadings and incorporated. ma- 
- terials” filed ‘in this case. In 1905. 
Alfred. B. Lewis commenced a BLM — 
-. gurvey on the. Fourth. Standard. 
Parallel 
north along. the Third Guide Merid- - 


North and proceeded 


jan. East: for a distance of 12 miles 


(two townships’ boundaries). At the 
northernmost point of this survey. 


| line Lewis set in a granitestone cor- 


ner marking the common corner of 
the four.townships here i in question | 
(T.18N., RB. 13 E.; T. 18 N., B. 1. 


— -T. 19 N. R.WE: and T. 19 N., 


R. 13 E.). Subsequent BLM sur oe 7 


in this immediate area were based 


on this 1905 survey and utilized — 
Lewis’ monument. The south line of © 
as Ae Ns R. 12 E., the south and — 


T.18N., R. 12 E., 


| ‘north towaship bocidaties of 7. 18 7 
N, R. 11. E., and T. 18N.,R.12E., | 


were both based on the Tewis survey 


line of 1905 which. terminated at 
the northwest corner of T.18N.,R. 
ae Ae TS, Likewise, the west boundary a tee 
- The Board has before it the situs; - 
“ation where a township fails. to. 
_’. physically corner on another town: 
ship pursuant.to § 11 (a) (1) (C) be-. 
cause BLM corrected a surveying 
error at that corner.and as a result 
an offset. was created. The question — 
arises as to whether this planned 
offset. adequately establishes the 


of T. 18 N., R. 12 E., was controlled 


by this 1905 survey. ‘Tn E17 N.,.R: 
12 E., the easternmost two rows of 
sections were surveyed by BLM 
based upon the 1905 survey, as. were- 
Sections 18, 19 and 20 in T. 18 N. aoe 


R. 13 KE | 
In 1962: a. “surveyor De then name ‘of = 


Ray Harpin was commissioned by 

- BLM to survey the three townships _ 

which should have shared the mon- 

-ument marking the northwest. cor- 

ner of T. 18 N., R. 19.E., ée., T. 19 

ON, R.12 E.; T. 19-N,, RB. 18 B; and 
Ty 18 N,, R. 1B E. “Tristoad of utiliz- oe 

ing the terminus of Lewis’ 1905 sur- | 


vey- (northwest corner of. T, 18 N., 


R. 13 E.) and extending that. tine, — 
- northward to the Fifth. Standard ~ eae 
Parallel North, Harpin established 


points on the Fi fth Standard Paral- 


lel North and ran the township _ : 
boundary lines southward. Harpin 
found that by the use of. his survey mie ae 
ing technique, the Lewis corner es- 
- tablishing the northeast. corner of 
was northeast of 
the position it should. have been lo- ~~ 
cated. (Harpin utilized newly devel- 
oped electronic measuring devices 
‘in. this survey to measure lines ee 
- and angles, é 4.¢., the airborne control _ 
system (ABC). ): He reported this 
‘variation to his Cadastral Engineer, 
Don ‘Harding, who chose to create 
can offset rather than perpetuate the ~~ 
error r aad: by Lewis 1 in 1906. Tt is - 


this opinion, 


100g 


this offset. between the southeast c cor- ee 
ner of T. 19 N., R12 E., CRM, 


and the Gore avest’ corner. ‘of TT. 18 


c N,, R. 18 E., C.R:M., which, accord- 
ing to the: State Director, prevents 


R. 13 E, " ee cornering ona a town. 
ship : within the ae i of 8 eo = 


xe) (C) of ANCSA. 


. Before addressing the precise — 
2 gags involved in this appeal i in some — 
detail, it is important’ to pause 
- briefly and discuss the reasons why — 
the township here in question (T. 


18 N., R. 13 E., CR.M:) was not 


iki by varie of being “* * * 


contiguous to *.*'* a township con- 
taining lands withdrawn by para- 
graph (B) of this subsec. * * *” 


($11 (a) (1) (Cy of ANCSA.) Theo- 
_. . retically, T. 18 N., R. 18 E., would | 


have been So withdrawn hecies its 
western boundary is contiguous to 
‘the eastern side of T: 18 'N., R12 
E., which, in turn, would nage been 


sithdrayn pursuant to §11 (a) (1) 


‘(B) of ANCSA because it normally 
‘would have cornered. on T.19 N., R. 
. .E. (the core. township with: 
‘drawn pursuant to‘ §11(a) (1) (A) 
of ANCSA). (Sée diagram A, p. 


~101:) This theoretical withdrawal 
structure could not, however, be fol- 


lowed in this case: because of: two 


: ‘factors. First, on the basis of Lewis? 7 
— ‘survey of 1905, the north and west | 

| . boundaries: of T. 18. N, R ‘19 
were. surveyed - and’ _estab- i 


| lished prior to the Harpin survey 


4 “ot. 1962. As will: be discussed. in 

some detail aba: later. point in — 
| these -boundaries ° 
:eould not be altered: by Har-~ 
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ey when he ae his survey in 
1962. ‘When Harpin. surveyed. T. 19 
ON, ,R. 12 E.. , starting at its southeast 


Corner - (which, as previously dis-- 


cussed, was offset from the north- - 


west corner of T. 18 -N., R. 13 E.), 


he ran the southern’) boundary of 
that township out its prescribed dis-. 
tance and, as a result, a correspond-_ 
ing offset was created between T.19 - 
N, BR. 1K. (the core township) 
| and T. 18N., R. 12 E. It is by virtue 
of these two. corresponding offsets 
‘between townships that the theo- 


retical structure of township‘ with- 
drawals cannot be followed under 
the ‘facts of this case. Instead, the. 
withdrawal pattern (as it pertains 
to the township here in question) is 
as follows: (1) T. 19 N., R. 11° E. 
(core township) is withdrawn pur- — 


~-suant to §11(a) (1) (A) of ANCSA% 


(2) T.18N., R. 11 E., and T. 19 N., 
R. 12 E., are withdrawn: pursuant tio | 
§11 (a). (1) (B):of ANCSA: ‘because 
they are ‘contiguous. to the ‘core 


_ township; (8):E. 18. N., R. 12 E., 


does: not’: corner on ‘the const town 7 
ship because of the above-mentioned | 
offset and thereforeis not: -with- 


‘drawn pursuant to §11(a) (4) (B)5 i 
(4) T. 18 N., R. 12 E., however, is 


contiguous to both T 19 N.,R.12E. | 
and T: 18 N. ,R.ILE. ‘(already with-— 


drawn antler B11 (a) (1) (B)) and | 
As, therefore, withdrawn. under S11 
~ (a) (1) (C). of ANCSA. (See dia- 
‘gram B, p. 101.) As can. Teadily be. 7 

~ geen under this withdrawal pattern, 


T.18 N., BR. 18 E. is ‘contiguous toa 
bownship. withdrawn under §11 (a) 
(1) (C) but. not contiguous to a 


‘township: withdrawn. pursuant to. 


OM re APPEAL OF TANACROSS; 
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| og 11(a) (1) (B) aS required, and: aS a 


‘necessary result, it was never with-- 


drawn under the statutory frame- 
work of ANCSA, fa 


‘Management. éritically’ err in n nok 


following the standard surveying a 


procedures (as set forth i in the 1947 


- BLM Manual of. Surveying coe 


oe : structions) but instead | employed - 


"DIAGRAM AD 


procedures calculated to eliminate 
, an error made i in a prior oo ? 
S “survey? — “ | 


2. Does. the fact tht BLM er- 


a ae roneously included the township in - 





“In reviewing the pleadings and 
- “yelated materials incorporated into— 
the record in this appeal, the Board : 
_. finds that. the following) issues have’ - 
i been, raised: bs ge as 


1. When. surveying , 
townshipy did the Bureau of Land 


Eee question (T. 


an. onseal 
~ cannot control and thereby. ¢ 


18° N., R. 13° E.,: 


C.R.M.) on its land records and on 


{ : the map of townships sent to ap- 
pellant as eligible for withdrawal 
under § 11(a) (1) of ANCSA estop 


the State Director from subse-’ 
quently correcting the error and 


_ denying appellant’s application for 


certain lands within said township ? 

3. When a township is by legal 
description and in the prescribed. - 
plan of rectangular survey, located 


- within a §11(a)(1)(C) of ANCSA | 


withdrawal, does it become: .ex- 
cluded from such withdrawal be- — 
cause it fails to corner on a town-— 
ship. withdrawn by §11(a) (1) (C)° 
of ANCSA’ due to the fact that 
BLM planned an offset at the net, 
in order to cure a survey error?.-.. 
At numerous points . thous lout oe 


es appellant’s pleadings, the argu-. 
. mentis made that because BLM did. 
not follow the. ‘surveying methods. | 


or techniques prescribed by the 19477. 


BLM “Manual of Surveying Teen. >. 
structions (hereinafter referred to oa 
as “Manual”) in carrying ‘out the 
- 1962, Harpin . survey, that. survey, 
7 and particularly | the . southeast. ; 


corner of T.19 N., R. 12 E. , CRM, . 


cause, cues 


. 102 


; ane corner. - offset which is in ques- 

- —. tion in this appeal. This contention. 
 eanot stand for a variety of reasons. 
Appellant contends that by vir-. 

tue of the fact that Lewis set a 


monument at the terminus of his 


1905 survey and designated It as 
_ the common corner of four town- 
‘ships (T. 18 N., R.12 E.; T. 18 N.,. 
R.13 EL T. 19 N., R. WE; and T. 
-19N.,R: 138. C.RM.), that corner’ 


had | 40. control the subsequent 


“survey of. those, four townships. 


This i is 0, it is argued, even though 


Lewis’ monument was, era ae 
; BLM erred in carrying out the Har- 


: sot. 


been - acquired under government 


survey, corrected surveys can be — 
' . made and substituted for prior ones. 

Trustees of the Internal Improve- _ 
ment Funds v. Toffel, 145 So. 2d 
727 (Fla. App. 1962) ; Kelsey ve 
Lake. Childs. Co., 112 So. 887, 98 
Fla. 743 (1927). Similarly, surveys. 


by United States surveyors, though 
sanctioned by the prinicpal duty 


- surveyor of the district, may be cor-. 
rected when erroneous, Lane ve 
Darlington, O49 U.S. 331, 333, 63. 
L.Ed. 629, 630, 39 S.Ct. 299 (D.C. : 
“Sumner, 16— 
-p. 8, 74 Cal. 316 (1887) and: be- 
.. fore | ‘patent the government may : 
make as many surveys of public 
ands as’ the Land Department — 
— (BLM). desires, “with the last-ac- 


1919); _ Murphy v. 


cee 


DECISIONS oF THE DEPARTMENT OF THE INTERIOR | 


It: is spell daabiiahed that until | 
some rights to. specific lands have 
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“From this line of ueiuey It ap. _ 
pears obvious that the monument’ 
set at the termination point. of | 


Lewis’ 1905 survey could not con-- 
trol over future surveys made to ~ 
correct errors where valid rights: 


had not been established. Under the | 
facts of this case, no lands in'T: 19 © 


N., R. 12 E., C.R.M., were patented. 
or otherwise affected, and therefore © 


the contention that the corner set 
by Lewis in 1905 controlled the 
“survey of that a ‘cannot | 


stand. = 
‘Further, appellant oe that 


pin survey in 1962 because the 


Manual techniques were not ad- 
hered_ to and as a result, BLM is 


bound by the corner monument es- 
tablished by Lewis in 1905. More 
specifically, it igs argued. that BLM 
critically. erred when it allowed 


-Harpin to survey the eastern boun- 
-daries of T. .20'N., 


R. 12 E., and: T. 
19 N., R12 B,, CRM. fom the 
Fifth Standard - Parallel: N orth 
southward to cor rect a survey error 


made by Lewis in 1905. Appellant — 

contends ‘that-the Manual bound. 

BLM to start its survey of the above’ 

_ referenced. township boundaries at 
the northwest corner of T. 18 N., R. 
13 B., .C.R.M., as erroneously estab: 

lished and monumented by Lewis — 

and run northward to the Fifth 

Standard Parallel North. Had: ‘Har- 

pin commenced his 1962 survey at) 


a cepted | survey controlling. United . the northeast corner of T. 18 N., R.. 


States v. Reimann, 504 ¥. 2d 185 
| (10th Cir. 1974) ; Schwarta v. Dib-" 
— blee, 197 De. 125, 25 5 Cal. es ‘51 


12 E., C.R.M. and gone northward: | 


for two more townships, all’ cor-' 
rections ° would | have. ‘been ‘made 


against the Fifth Standard F Parallel aw as 


i , Phan @ ., 2 APPEAL OF TANACROSS,. ‘ING. 
te a May 12, 1978 a eS | 
“Mintusta yee United States Dé: | 
partment of the Interior, Bureau of 
Land Management, Fairbanks Dis- 2 
trict Office, Fune 28, 1962.) - e 
~ This language: clearly revenls: the 5 
- flexibility of the BLM system of 
“survey and specifically allows’ for. 
deviations to be made from the 
Manual instructions.’ 
this case reveal that. Harpin advised 
‘Donald E. Harding, the Cadastral 
: Engineer, of the variation between 
‘his’ location. of the southeast corner 
of T. 19 N., R. 12 BE; CRM, and 
that ostensibly established by Lewis, 7 
and the Cadastral Engineer chose. 
to create an offset corner’ rather. 
‘than perpetuate the error. ‘Thus, the 
“establishment, of a new corner by» 
~Harpin, and the resulting offset ‘at: 


| North. hen thietodins, ae offset be- 
tween township corners here in ques- 

tion. would not have resulted. The 
‘ basis. for. the appellant’s position is. 
the language of Section 151 of the 


| r Manual which provides: e 


a -- Wherever practical the township ee 
- “4 riors will be successively through a. quad- © 
fe . rangle in. range. of. townships, beginning 


with the townships on the South., The 


meridional’ boundaries" ‘of the townships 
“will have. precedence in the order of sur- 
. vey: and. will run: from South to. North 
_ on. true meridians. ae 


First, there. is the question of. 


| . swhethier’ the surveying instructions 
contained in the Manual have'the 


- force: and effect of law upon BLM. 


| Nowhere i in the record’ of this: ap- 


peal is it alleged by the parties that 
_ the Manual: has.such effect;"The 
--Manual. states that it is issued for. 
the guidance of the employees of 
_ BLM (see pp. IIT and2ofManual). * 
Secondly, Bre appears that the... 


: surveying techniques © other “than — 
“those: specifically contained: in. the 


Manual: under. certain - 


~ stances. ‘The. Special | Tnstructions Zz 


- state, 1 in pertinent part: - 


in. the: execution of the ‘surveys * *.* 
the. surveyor assigned is authorized and | 
directed to make the | surveys hereinafter - 
set out, ‘and necessary retracements and - 
. ‘restoration of points of. control, and will | 


be: guided: by the. Manual: of Surveying y 7 
f plained i in detail i in. chapter II, by which. 


the: discrepancies’ or inaccuracies. of ‘the 


Instructions, - ‘the: ‘provisions. of : these . in- 


structions and the provisions. of. any Sup-. 


plemental. Instructions which may be is- 


sued pursuant: to the report of compli- _ 
cations: or by'reason. of additional authori- es 


ati On. _(Italies added. es 


The fact of | 


‘the point i in question, would seem to 


be in accord -with’ language of the 


survey g ‘Special ‘Instructions. - er 
“Third, and. most significantly; % is 


| - the fact that’the Manual contains — 
M ides fo tilize as 
anual } Oe ‘BLM to utilize provisions: other than Section 151° 


“which would allow BLM: the flexi- : 


givouni- bility, to cure 2 surveying error, ie = | 
- ‘such a manner that the error is not. 7 


perpetuated: into a new survey. This | 


conclusion that ‘surveying errors. 
should not ‘be. perpetuated ‘i is sup- 
7 ported. by two specific sections ve the 


Manual. Section. 8 states: vie 
Methods are ‘provided, as will = ex- oe, 


older surveys are: not: extended. into. the 
NEW surveys. (it talics added. ye" 


Section: 137, continues the reasoning ‘ 


| toe ae OL, the. above-quoted language: — no oe 
(Special nsininobicing Group. 116, oe * * The: purposé [of correcting ‘old ae 


. Alaska, State: of: ‘Alaska. | Selection. | 


surveys] is to. avoid: the: “Inieorporation Ae 


10k 


of the discovered diserepanciés of the 

older lines in the: running of new original 

Surveys: where the curr ent. specifications 
are to be adhered. to. (Italics added. ) : 


This section: also supports the con-. 


cept that discrepancies should: be 


cured to conform the lines nearest. 
_ the error to the rectilinear system: 
[A] further objective is to return to 
_ ” “nermal” procedure in those many places 


| of: ‘the older surveys where there were 
re departures’ or exceptions made in the rec- 
tangular plan. oe? | 7 


Tn light of ‘the above: provisions, 


itis obvious that the Manual gave 


BLM. ample - latitude to create an. 


offset. at the point in question. 


; Further, the taking of such action 

by BLM. seems justifiable as a ra- 
_ tional means to avoid’ perpetuating 
the error throughout. the quadrant. 
and to restore the survey lines tothe “vorrei oe: 3 
| application for certain lands. be- 


[1] The Board; Therefore: a cause -BLM erroneously ' included 
the Bureau of Land Management those. Jands on its land records and 
was not in error in using survey in the. map of lands sent to appel- 
| ~ dant . as. eligible - for. withdrawal 


7 specifically: stated in the 1947 BLM. under §11(a). (1) of ANCSA.: 


Manual of Surveying Instructions. 
tory comments, the Board. has ‘be- 


“in order to avoid. perpetuating. an tore it the situation where a town-- 


earlier surveying error into anew 


| rectilinear. system. 


| procedures which. varied. from those 
‘when such procedures were utilized 


" original township survey. : 
The second contention raised. by 


| appellant i is that the State. Director i 
is. estopped from denying ‘appel- 
- lant’s application for certain. lands 
within T.18 N., R. 13 EB. C.R.M., 
because BLM ‘erroneously. ‘included : 


that township. on its land” records 


and on the. map of townships sent to 
ea appellant, as eligible for withdrawal 
i. under § 11 (a) (1) of ANCSA. : 


ae ‘The. Board finds sufficient au- 
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| thority for the propositions that the 
government is not bound by theer- 
“-roneous acts of its agents when the a 
‘act would result in an arrangement ‘s 
“ not sanctioned by law, and the gov- 
“ernment: is not estopped to attack 
illegality. Utah Power & Light Oo. 
oy. United States, 243 US. 389, 408 
(1917) ; Reed v. Morton, 480 F.2d E 


634, 643 (9th Cir. 1973), cert. den, ha 


414 US. 1064 (1978). Under § 11 
(a) (1) (C), only townships corner- _ 
ing or contiguous. to lands with- | 
drawn under § 11(a)(1) (B) could 
be withdrawn. This statutory man- 
date could not be preempted by an 
_ erroneous. BLM map sent to the ap- _ 
| pellant: to assist.it in making selec- 
tions. ‘Therefore. the Board ‘holds | 
that: the- 
os estopped. from denying appellant’s — 


State Director. is | not 


As’ was’ discussed in the iatrodue: 


ship fails to. physically: corner..on 


another township pursuant: to § 11 : 


(a) (1) (C) because BLM. has" cor- 
rected a’ surveying error at. that — 
| “corner and as a result an offset. was 
-ereated.: ‘The question presented 
therefore is, does this planned offset 
adequately" establish the’ basis for 
State. Director’ fs] denial of the appel- is 


lant’s selection of the: township here — : 


in question (Tr: 18-N.; R. 18 Ey _ | 
-C.R.M.), because it dobsitiot “corner - 
on”’a township withdrawn.pursu-. 


a te APPEAL. OF. TANACROSS, . INC. 
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ant to $1 1 (a) o, (B) f The ‘Board’s 


a conclusion that such denial of town- 
, ship- selection. was justified i is based 


on the following. reasons. 
_ First, while appellant paid en 


ie service to the argument that in 
the. prescribed plan for. surveying : 


- the public lands, the two townships 


which bring this appeal before the © 


Board (T..19 N.; R.:12 E., and -T. 


—18N., RB. 18 E., C.R.M.), physically 
7 corner in the ordinary and. literal 

sense, this contention is. untenable ing due ‘warts 
under . the circumstances of this: — 


case. In ‘Webster’s. New Collegiate. 


| Dictionary. (197 6), , the intransitive 


verb “corner” j 1s defined : as “to meet 


or converge ata corner or angle.” 
The verb “converge,” | 
come together and, united i in a com- 


mon interest or. focus.” I d. ‘There-— 
fore, close proximity is distinguish- 
able from cornering. and, further, 
only cornering townships have been . 
expressly: included for withdrawal. 
prentiiess. the Board found that 
under the facts of the sald ene 
case, : 


under ANCSA ($ 11(a) (1) (C)). 

Second, and. most 
BLM. has: administratively inter- 
preted “cornering” to mean those 


townships physically cornering; and 


‘smce its decision in the - Order 


’ Granting - Petition for Reconsidera- = 


tion and Decision on Reconsidera- 
ees description. * *. * 


a tion, In Re: Appeal. of Eklutna, a 


Ine, 2 ANCAB 214, 84 LD. 982 


7 (1977). (ANCAB ea VLS. 75-2), 5 
the Board is bound to follow that 


- administrative definition. 


Board cited Udall v. Tallman, 380 
| U. S. 1 (1965); to the effect that: 


When faced witha ‘problem of statu- 
i. tory, construction, this: Court shows great 


-- 266-867—78 ——2 


means “to 


important, . 


Fars 7 


| eee to the: interpretation , given the | 


statute by the: officers or agency charged. 
with its administration. “To sustain the 


‘Commission’s © ‘application. of. this statu-_ 


tory term, we need not find. that ‘its. con- 
struction is the only reasonable one, or 


even that it is the result we would have 
reached had the question arisen in the 
first instance in judicial proceedings.” 


[citations omitted] “Particularly ig this 
respect due when the administrative. 
practice at. stake ‘involves a. contempo- 


-raneous. construction of a statute by the — 
men charged. with. the responsibility of 
setting its. machinery in motion, of mak- 


work efficiently and 


- smoothly. while. they are yet untried. ang 
mney * 2 td. at 16. 


Similarly, the Board réattiumed 3 in 
the above- referred. to Ekluina deci- 


; sion that : 


When. the meaning of the language of 


a statute is not free from doubt, courts 
have regarded as controlling a reason- 
able, 
_ tive interpretation of the statute (Ehlert 
og: United States, 402 U.S. 99, 105° (1971) 1. 


consistently — applied administra- 


From these well established legal 


“It appears from this ios nient that the 


Bureau of. Land Management examiners 
found no ambiguity in the term. “eorner- 


ing” and assumed that the term meant 
actual touching rather than cornering by 


St view of 48% the fact that the Bu- 
reau of Land Management. and the Fed- | 
eral-State- Land Use :Planning.,Commis- 


_. Sion have interpreted cornering to mean 


Tn the above- cited Order, the 


those townships which physically touch, 


this Board does not believe that the Bu- | 


reau -of: Land. Management's. interpreta- 


‘ tion of the meaning of cornering is un- 
: reasonable. oon added, ) a d. at § and 


84 1D. 989:) 


l 06 oe 


Not only did this Board seni 
“that BLM’s definition of “corner- 
ing” 


it also found that the - 


. * slid Bureau of. Land Management con- 


sistently used this definition of cornering 
iit identifying those lands withdrawn 

under § 11a) (1) for all. vee under 
ANSCA, ee . - 


- Ty lakes of the- fact. that the. 
Board found | BLM’s definition of 
cornering to be (1) reasonable and. 
(2) consistently applied, it held — 
that the two-part test of the Hhlert 


ease, supra, had been met and the 

administrative interpetation. of the 
_ statute was controlling. This left 
_ the Board no other alternative but 
to rule in the above-cited . Eklutna 

ease that : 


Ro ae townships, which oe legal descrip: 


; tion have a common corner, but are not | 
in actual physical contact due to the lo- .- 
cation of a “standard parallel” or “cor-— 
rection” line, such townships shall be 


- considered-as not cornering for parpdees 
of § (a) of ANSCA. ee ee a ee 


While the physical offset whieh 


separated the’ two corners-in the 
Ekluina case, SUpTa, Was caused by 
a “standard parallel” or “correc-— 


tion” line and not. an offset used to 


correct a survey error, as in. the | 
present case, the distinction is not | 
solved. until the Board had decided 

the other issues on. appeal, ‘Hay- 


appreciable. It has been deter- 


_ mined by the Board, following the. 
dictates of Ehlert, that. two town- 
ships corner within the purview of — 


§11(a) (1) of ANCSA only if they _ 


| physically corner and: that; mere 


> cornering by legal description, will . 
not. ‘sufice. Therefore, under the - 


DECISIONS OF THE. ‘DEPARTMENT OF THE INTERIOR - | 


(1.0.5 physically touching) 
was. reasonable and controlling, but 


‘185 LD. 


| holding i in , Eklutna an actual offset 
between township corners prevents 

them from cornering as prescribed __ 
by ANCSA, whether it be due to 


“standard parallels” (“correction” 


lines) or survey readjustments 
necessitated by survey errors. 


[3] In summary, the Board eee | 
by finds, for the’ above ‘set forth | 


- reasons that a township, which is 
by legal description and in the pre- 
~seribed plan ‘of: rectangular survey, 
~~ located: within : a §11(a)(1)(C) of 
ANCSA withdrawal, becomes ex- 
~ cluded from such: withdrawal when 
‘it fails to physically’ share a com- 


mon corner’ with a township with- | 


drawn under §11(a)(1)(B) of 

ANCSA because BLM made an off- © 

set at that corner in order to cure | 

a survey error. a | 
_ Tnitially there. was a fourth i issue 


raised i in this appeal. The quéstion 


“posed was whether or not the Vil-— 
lage of Tanacross was, on Dec. 18, 
1971, physically located in two 
. townships - 
"tthe township here in ‘question.. (T. 
18 N., R. 13 e , CEM) under the 


thereby withdrawing 


provisions: § 11 (a) (1) (C). | 
While this i issue was raised, it was. 


agreed by the parties and cotietin- ea 


red in by. the Board, that the. | 
double 
should not, be. considered and re- 


ing made said decision, as. con- 
tained in. this opinion, ‘the Board 


; hereby : remands this case to BLM to 
- determine if Tanacross Village was, 
on Dee. 18, 197 I, physically located - 


within more than. one > township. - 


COre. township question “= 
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“This represents a unanimous de- 
cision of the Board. | 


| Jovrre M. one 7 
0 harman, Alaska Native C laims a 


Appeal Board. ~ 


- Avicam. EB Dunnina, - 


' Board. lM. ember. Pas | 


Lawrence Miteon: 


Board t Member ; | ; | 


base, the. Board finds that the -specifica- : 
tions and design are defective. a 
4, Contracts: Construction and Opera- 


am tion: Drawings and Specifications _ 


ve arawine in: ‘the bid. package, | which 
showed the concrete road base extending. | 


right to the edge of. the underlying cor- 


ner of the buildup supporting subbase, . 
was. found to’ be defective and mislead-. 
. Ing when during | construction. it was 
» found that. the. upper corners of. the. 


sandy. subbase would not support the road. 
grading. equipment needed and used to 


_. grade the concrete shoulders of the road, 


"APPEAL oF EVERGREEN 
_ ENGINEERING, INC. 


“3 ‘TBCA-994-5-73 
Contract’ ‘Wo. 


: reau. of Land ‘Management. 


© Appeal: sustained in part, 


1, Contracts: Disputes, and Remedies: 


Appeals 


One. element of an appeal, was. ‘dented as 
the sanction for the appellant’s failure to. 
answer certain inter eee relating: to 


i that element. . 


7 2. Contracts: ‘Construction and Opera- 


Site Conditions) ~ 


While ‘the ‘wind ‘at the worksite was ‘ 
severe, the Board found that no. > changed n 


condition. had. been. shown. 


3. Contracts: Construction and Opera- | 


tion: ‘Drawings and Specifications’ 


When the specifications state that, either’ 
of two types. of cement. mixers ‘aay ‘pe : . 
used and the use of one results in unex- When the Government erroneously Se 

pected and unusual movement of the sub-: 
_ base which weakens the-specified cement: 


"Decided ee 17,1978 


” §3500-CT2-258, “Im 
. Berial: Sand Dunes Road Project, Bu-_ 


with the result that the subbase shoulders 


>» gave way and the road grading equip- 
~ ment: slipped off.the embankment. The ap- 

-pellant ‘was entitled to the reasonable — 

added. costs of building wider subbase 


shoulders ‘to. Remedy, the omission. from. 


the drawing. : ne 


5, Gjntaera cCaneteiction and. Opera 


‘tion: Estimated Quantities. 


. Where the bid package drawings: listed 


estimated quantities and the general and’ 
special -conditions 


but. the pay, item was “per station, ” the 
contractor was" entitled. to payment. in 


actual quantities placed at the unit price PA 
per cubic yard established in a unilateral’ 
change order: issued to: Tecompense the. 
contractor for amounts place in eXCeSS’ - 
ot those shown in the’ bid package. a 


tion: Changed Conditions + (Differing 56! Contracts: Construction and. Opera- [* 


| tion: Contract. Clauses” 


Payment was not allowed under a general’ 
erosion control. clause when there was no 
order by the COAR citing that clause to 


replace. roadbed. -blown.. ‘away. hy ae ge 
| winds. | 


%, Contracts: Construction and | Opera. 


tion: Changes and Extras. 


. stalres to locate the worksité—a_ See 
| is Miable for. extra, costs caused . thereby. 


indicated™payment 
would be. made for actual quantities used. 


=~ Government _ 


- OPINION BY ADMINISTRA-- 


2 fornia — 


108 
a 8. Evidence: Admissibility 


Hividence of the design and specifications 
in a. subsequent contract over the same 


~  gand dunes involved in the instant appeal 


owas not admissible ‘and was properly ex- 


eluded under Federal Rule of Evidence 
_. 407, when offered to prove design defects 
- or feasibility. of ee a measures. 


- APPEARANCES: Mr. Samuel A. An- 


derson, Attorney at. Law, Littleton, 


Colorado, for the appellant; Mr. 
David E. Lofgren, Department Coun- 
‘sel, Portland, - Oregon, for. the 


us VE J UDGH STEELE 


INTERIOR BOARD OF CON- 


THA OT APPEALS” 


ve iMedia: 


2 In this appeal we must decide en-. 
-titlement (quantum being reserved. 


by. agreement of the parties, tran- 


— script: p. 3) as to‘numerous claims 
arising out of a $235,206.10 contract 
. to build approximately 5 miles of 


‘road across the Imperial Sand 


Dunes in bee County, oon 
a fornia. | | 
‘The Imperial Sand Dunes. are an 


- area of sand and dunes in Cali- 
between. the 


ton Sea to the northwest and be- 


_ tween Blythe and El Centro in the 
: . extreme southeastern’ ‘portion’ of 
California (Tr. 16-18, appellant’s , 

_ Exhibit'One (AK-1)). - 
-. The Bureau of ‘Land Manage: 
7 ment (BIM) of the Department ae 
the Interior decided to build a new 

| - road. starting at Highway. 78 atid 


DECISION oa OF THE DEPARTMENT OF THR INTERIOR 


Chocolate. 
s, Mountains to the east and the Sal-. 


[85 LD. 


: going 5 miles into ‘the dunes — | 
(AF-1). A Governnient engineer — 
prepared the documents containing 
the design of the project (Tr. 213, 
857, and appeal file documents 1, — 
| sheets 1-19, and the specifications). — 


The major feature of the project. 


_ was the road’ (the minor features 


were parking lots). The road was to 
be. built up above the local ground 
level by the use of local sand borrow 
(AF-1 Sheets 14, 2-12). On top of | 
this fill the contractor was to place : 


a layer of concrete 6.inches thick (at a. 


the center) and nominally 10, 20 or 
94. feet wide. (depending on the par-_ 
ticular portion of the road) (AF-1, 


sheet 14). The concrete would then . 


be covered by a “seal coat.” The 


slope of the sides of the embank-. =? 
- ment for the road was ‘specified as.3. 


to 1 (4bid). The drawing showed 
profiles of the to-be-built. oad and — 
the existing ground surface and fig-. 
ures for the amount of cuble words | 
of embankment. 
The construction of roads i in ‘fine 
wind-blown. sand presents | unusual 
and difficult construction problems _ 
(Government Exhibit E. (GX-E)) - 
and this was the first time that the 
Government designer -had.. been’ 
called upon to do such a. design (Tr. | 
929, 233). Nevertheless, he (or other 
Government .representatives)’ com- 
pleted the. drawings and specifica-- 


tion and: a bid package was pre- 

- pared and 65 copies sent out to 
possible | bidders (AX-38). The bid | 
package was arranged :so- that. the 
pay items forthe. a | would be as 
follows (in part) = ce ere 


The bid package also said (in - 


par. 44 of the specifications) that 


the contractor. should get and. bear. . 


the cost. for all water needed for the 


project. (except, of ou for. pay 


item. 18). 


The contract was ianed he 

notice to proceed issued on Mar. 15, 
1972, and the appellant commenced 
work. | After - 


later). the project: was completed 


and accepted in late July 1972 (Tr. 
267, 268). Appellant filed certain. 
claims, some were allowed, others — 
denied and this appeal was filed. We. 
_ will now set. forth the facts and our: : 
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Item Description Bist, Quan.  —s-—: Unit “Bid Amount. os 
No. oe Oe cot ee ee 
"ta Acces: oe Tne. — 175. Station eee eae 
unclassified: excae A. me 
vation and. grading . Bie ad. (Rs ee pct 
“12 Portland cement, for 12, 000 Bbl. MTree Sar ee ee 
cement treated: Soe 
base (CTB). ie ae ee 
See 13 Water for ‘cement eae HOO MGR! 2 he2 2 eee se 
sie - treated base. - fo Se (1,000 
gt ee | galt) 
14 Prices OTB 8% Sie aes ie V0 2 at eS 
by weight © Co Odes okie 
~ 15 MO=70_ “liquid “ge Pees OO One® | ae ees ed 
- —phalt” curing Regnier as tite (AF-1, 
_for CIB . bid). 


: | PART L THE ASPHALT — 
OVERRUN OF 388, 812.50 — 
This claim 3 is stated 3 in paragraph 


6s of the complaint and Item 17 of 
: the contracting officer’s. decision. 
Appellant in its Jan. 12, 197. 3, claim : 
letter said that this. overrun was — 


various problems » caused by the Government i inspec- 


(which will be detailed as necessary -_tor’s insistence that the asphalt coat - 


be thicker than required by the 
_ specification. On July 11, 1972, the 
parties executed Change Order #1, ee 


item 1%, adding $61, 500 to the con- — 


tract. The Government apparently | 


| considered this: somethin: of a com- “a 
decision as to each claim (the total ~ 1S. | 


claim is said to amount, to. $221,- . 
oe BOT, 08: plus interest. from n July oa 
"2 a gael a 


promise as it viewed the original - 


thinness | in ‘the concrete as. the con- “ 


tractor’s | responsibility | to correct “ 


= 0 DECISIONS OF THE. 


7 yet it allowed a Tump- -sum ‘increase | 


: in price of $61,500. 


_ However, during the course of the ~ 
| cel the appellant: failed to an-. 
wer certain interrogatories about a 
-° suit by the asphalt. subcontractor, : 


and the Board, on: Oct. 29, 1974, 
partially allowed a Cece cuney 


motion to dismiss, and the Board 


“dismissed the Massey claim for hot 
bituminous concrete relating to bid 


“item 17. 74-2 BOA par. 10,905. Ap- 


pellant, then without, counsel, never 


complied with the condition in the 
order - (answering the. interroga-— 
tories) and the order became final. — 


Our hearing official followed that. 
order and excluded evidence on this 


claim item. We affirm his action and 


| _ deny the claim. 43 OFR 4.197. 


DEPARTMENT OF THE INTERIOR 


| (85 LD. e 


PART II. WIND AS A DIFFER- | 
ING SITE CONDITION : 


Appellant’s first major ‘clara 


theory is..that unusual. and. ex- 
tremely high | and: constant winds — 


slowed and disrupted the work and 


caused ‘added. expense in numerous. 
ways. and” constituted a differing 
“site condition (appellant’s Aug. 22, 


1977, brief, pp. 2, 1-8). 
The facts, largely undisputed, are 
as follows. The IFB said nothing 


about wind. During its prebid site 


investigation the appellant may 
have obtained some vague intorma- 


, tion that the bad winter winds died 


down about Apr. (Tr. 120, 121). 


~The. appellant, after the contract: - 


was over, obtained the following 
data on wind at Indio, Chula Vista 


and Beaumont. 


May! ee 


= a -Yuma* ‘Chula Vista . Indio * Beaumont 
oi, WOT cae O78", . 2,866. 1,998 B73 
ee WOT 8 1 BB 2, OBO rnc, Wy OB Eece ek SONG ge 
CPN D TO: 2? GO, DADO: ace ok 465 et 
LOGO wea eA BIO et? ee Ny OB me ae a 
1967 te dy 200: 2 | whet 091. 
1966 aan ried LOO fe 9h fA eas 
yt 1965 | a - a > = 4 = A 366 - | : ai : ae 
| 767-71 av. es by Oa aac © a . 


*From charts phystostly with the C, o Ss decision t in. AF-24: 


ot One chart says 1,078; another Page SAYS 1, 028. | 


The fenives listed are bile total miles of wind movement over the recording. 
station Se P. 8 et. 80g, {claim poten) ie tes ee a 
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eT} Ps | vam “Chula Vista : Indio ~ Beaumont . 
AQ. os. once tee ese | 1, 1668, 808. 1,590. 4a 
LOL ae ee eS 1000, 512,600", 1, 408., .. 28 88r: 
AO (Occ 2 eeee ates. | 890 wake SL ANG ee 


ee saree ae a oe ert: 2 
aT 3,032 1,426 568. 
Eg eee eee eee | as eed, 760-2 2,610 - A, 144, 872 
1970 eee -- ae =F Zu tig pe 1, 758 = = bm moto - | ee 869 Sie -- ern! 


AR-27, gives the following data for Yuma, “Arizona. | 
eS —May197E E ee ~ May 1972 
- tt te isos ne re, Spt _Max. Sp." 0 Byes. Max. 
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15, 16, 19, 20, 21, 22, 93, 26 (tr, 110) ae 
to remove. ai fon Highway 73. 
However, the wind location is very 
localized. Often it is blowing 20. | 
“miles fromthe dunes atthe Imperial 
Irrigation District in Imperial, and 
there isno correlation with the wind 
at Glamis and the dunes (Tr..111).  - 
| On March 16 the wind cwas under | 
‘roughen the soil cement (Tr. 165- 
: 203), the, holes i in the embankment :* 
were 2.to. 4to5 feet deep (Tr. 168), 


. During’ appellant’ oe at. the 
site, its experience with the “wind 


‘was as follows: The wind blew holes. 
out of the embankment (Tr. 164, - 
168). several’ times (Tr. 193). The 


wind blew out the side of the em- 


-bankment in areas as big as a room | 


| (is. 164, AX-15) , it blew the sealer 
off | the soil cement, ‘and would 


the wind blew. sand onto the road- 


7 way, it: “destroyed ‘windrows, the 
_ Windrows. had to be. remade (Tr. 


208) ‘: the wind rounded’ the. slopes 
towards the shoulders: (Tr. 220), , it 


. ‘deposited | sand. on thé top of the. 


roadway from 1 inch. deep (Tr. 921, 


_ “AX-98) to about three-fourths of a 
_ foot deep, and the wind, even by the 
- Government’s testimony, took an . 
“inch off the road bed (Tr. 255) at 
_ times; and the sand blew on top of 
the soil cement at times before the 
‘sealer was put down (Tr. 265), and 
the wind blew hard (Tr. 268, 269, 
881), there was at least, one ‘wind 


hole..a: foot. deep. ‘by 10-to 15 feet 


long observed. by the Government | . 


(Tr. 805, Mr. Ward). 


‘and on. Jute 2, A, 5, Ty, 8, 9, 4, 15, 21, 


| 22, 23, and 80.5 
“Conventional ‘enowolowe. “were 


: sod on the above days:to. remove up 
— to 6 to 8.inches of sand from High- 
“way 78.. During June bulldozers 


_ were also used'‘on June 12, 13, ‘14, 


a a us 


age 


J District ee iets: was s sand lowing 7 
“at Glamis. There was high overtime 


paid to remove sand i in March and 


June 1972. ‘The wind was very bad 
-at Glamis. over the Memorial Day 
weekend. The wind force and direc-. _ 
tion are very, variable within a 25 ea 
to 30. miles radius of Glamis. (Tr. te 
115). The wind at Glamis has been 
blowing with varying - severity for 
“at least. 20 years (Tr. 114) and the 
_dunes. have moved since 1911 (Tr. 
~118).. Dunes the size of a desk 
e formed on. Highway 78 at times — 
(Tr. 119). Normally, Jan., Feb., 
and Mar. are the windiest niente 
_ (Tr. 120). Apr., May, and June of 
1972 at Glamis were worse than the 
same period in. 1971 (Tr. 122), but 
the highway department also had st 
- to clear sand during those months wees 
At Glamis, about 5 riitles from ne a. 
_ worksite, sand was removed from _ 
_ Highway 78 on. March 8, 17, 27, 30, 7 
April 2, 18, 14, 17, 24,26, 27, on’ 
May 6, 14, 18, 19, 20, oN, 28,29, 30, 


in 1973,, 1974, and 1975 (Tr. 122). 
Scaling off -Exxon’s “Western 


| United States”. road map, we esti- 
“mate that ‘Yuma i is 40 miles east of 
the work: site, ‘Indio is 80: ‘miles ae 
_ northwest, ‘Beaumont is 120 miles — i, 
“northwest, and. Chula. Vista is 115. . 
“miles west of the job site and is near 
the coast. (See the following refer- 3 
ences for week testimony on dis- — 
tances: Tr. 17, 106, 83, 92-96, a 


itso the date stated above, we 


_ - conclude that the weather at the job 


“site in May, June, and July 1972 


= was at or near the extreme for that 
time and place but was not outside 


the range that had occurred. there 


historically. Put another way, we — 
use of the ail cement method. of 
building the hard surface of the 
road; (8) the 3 to 1 slope for the 


are not persuaded by the evidence 


. 7 recorded above that the wind at the 
job site during May, June, and J uly 
1972 was greater or more persistent. 


‘than had ever occurred ae during 
_ the 10 or 20 prior years. | 


With these factual — deterinina- 


__ tions we now consider the legal ques- 


| tions.. The ASBCA’ clearly - held © 
that wind (weather) conditions can-— 
“not be the basis for relief under the 


changed conditions clause. Harde- 
 -man-M onier-Hutcherson (A Joint 
Venture), ASBOA No. 12392 (Aug. 


that the appellant has failed ‘to 


show that the wind and the blowing 
of sand encountered at the work site 
constituted “conditions * * * of an 

| unusual nature” within. the mean- - 


ing of the Differing Site Condi- 


tions ee This claim is therefore | 


a denied. 


“PART: II, WAS THE BID 


x “The next major claim: theory ad- 
vanced by the ae is ‘the con- 


2 In. Har lemon -Monier- Hutekorion, ‘a. Joint 
. Venture v. United States, 198 Ct, -Cl...472 
| (1972), the Court endorsed the Board’s ruling 
“but went -on to state at p. 486: 


 _ -SEWe do not wish to intimate that we ‘be- 


lieve that adverse sea conditions could never 

- constitute changed - conditions’ ‘within . the 
meaning of. the standard eres Conditions 
clause. ica ne 
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| tention. that the specification was ‘ - 
defective (appellant’s posthearing 


brief, p. 2 (issue #1), pages 2-7). 


“The appellant says that the specifi- 
cation was defective in six particu- 
lars. These are: (1) the selection of 


the traveling cement mixer; (2) the 


sibankimeat. for the. road (some- 


times called the “subbase”) ; (4) the — 
selection of. the width of the road 
; (really the. embankment or ‘sub- 
base) 5. (5) the choice of the seal 


coat; and, (6) the staking for the 


project. Each of these above, and in 
combination with each ‘other and 
- with the severe wind, constituted, 
in appellant's view,. a defective 
7 specification. . | 

28, 1968), 68-2. BCA par. 7220 at 
page 33,5202 Accordingly, we find . 
7 fication, we quote several. state- 
ments” of the legal standard, 


‘However, before we ana facts aid | 
analyze. each- element. of this speci- © 


{[T]here. was’ an: implied: eee that 


the design specifications furnished by the 


Government, as the “planned . -location”’ 
and the “acceptable sequence of work in- 
-yolved in diverting the stream flow, pro- 
_ . tecting the: sub-grade excavation. area and 
| dewatering the worksite,” were adequate © 
 , for their intended purpose. United States 
- -v, Spearin, 248 U.S. 182 (1918) ; Hollings- 
PA CK AGE DEFECTIVE? ae ; head Corp. v. United States,: 124 Ct. Cl. 
3 681» (1958) ; ; HOL- GAR Manufacturing ts 
Corp. v. United cae 175 Ct. Ch. 518 = 
(1966). | } | , 
| Souhesi. “Paving: Corporation, 
‘AGBCA No. 74-103 (Oct. 
1977) 5 7-2 BCA: par. 12,813" = } 
62,863. In Chaney and James Con- 
struction Co., Ine. v. Phe United 
' States, 190 Ct, Cl. 699, 705 (1970), 
the court said, 


“It is well estab- : 
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— | fehed ‘that fies Coser war- 


rants the adequacy. of its plans-and 


specifications to the extent that com- 
pliance with them will result in sat- 
isfactory . acim a i argue 


omitted.) . 


- Of course, ‘there j is a: difarenes bé- . 
tween a performance specification — 
where the contractor may at times 
be held to have assumed the risk of: 
failure (¢.9., The Austin Company. 
v. The United States, 161 Ct. Cl. 76 
3 (1963) ; and cases cited in. Dynalec-. 


tron Corp. (Pacific..Division). v. 


United States, 207 Ct. Cl. 349, 363. 


(197 5); and the situations where the 


- Government provides detailed spec- 

~ifications.. ‘Compare, for example, 
Sarkisian Bros. PSBCA No. 408 | 
(Mar. 16, 1978), BA BCA par. 


—-18,076.. 


- Our on is to ACs fie facts : 
and decide which rule of law apps 


| thereto. of 


ADDITIONAL FINDINGS 
OF FACT | os 


The Traveling Cer ement Miz iaer 


pee 43 of ‘the specification: in- 
eer eat ‘and then: modified, 


Standard Specifications’ ‘for Con: 2 
. | struction of Roads and: Bridges on. 
Federal Highways Projects FP-69.. 
Par 308.04 of FP-69. described. a” 
— “Central Plant. Method”. of mixing — 


- cement and a- “Travel 
— Method” 4 in par. 308.03. The’ appli- 


cable portions of FP-69 and the ad- 


* dition thereto follow: 


~The subgrade shall. support all equip: 
| ment required in 1 the construction of the | 


Plant. 


pave. Soft ¢ or yielding areas shall be cor- - 

rected prior to mixing. — 7 
The aggregate to be treated shall i 7 

placed in a uniform windrow or spread to. 


a uniform thickness to the width re. — 


quired. The specified quantity of portland 


cement shall.be.applied uniformly in a _ 
‘trench. on: top of the windrow or ‘spread 


uniformly: over the aggregate, ‘Spread 


--eement that has been lost shall be nes 2 
placed; without additional ak Somedan 
| before mixing is started. oe Re 


. Mixing shall be dccomplished by ao : 


of a mixer that will thoroughly. blend. the, 2 


ageregate with. the cement and water. 


The: mixer ‘shall be equipped with | a water. : 
metering device that will introduce the ~ 


required quantity of water during ‘the. 


_ mixing cycle, If more than one pass.of the 


mixer is required, at least one. pass shall — 
be made. before water is added. oa 
The only mixing machine. allowed shall 2 


be of the pugmill or auger type. The ma- 
chine shall be’ designed: ‘to pick: up the | 

material to be mixed from a windrow or. 
blanket: and. shall pe equipped. with ia bot- 
tom shell or pan 50. that during at least 


50 percent of the mixins -eycle all the ma- — 
terial is picked up and mixed while See . 


rated from the‘ mixing table. 


‘The appellant. ‘used a “traveling 
mixer (Tr. 38-39). The appellant 


wet, placed and compacted the sub- x 


base. Thereafter it windrowed the | 


sand for the soil. cement, ‘placed the | _ 


cement; and. mixed the soil cement. 


and’ water by’ use of the ‘traveling oy 


mixer (Tr. 21-24), The tires of the 


traveling mixer sank into the sub- 
base and also caused ruts and up- ~ 
ward mounding of the subbase into 
the soil cement mixture (AK-5;Tre 
9A, 25, 26). This was only partially 7 
corrected by the addition of a spe- | 


cial scraper to a water wagon (AX- 


6; Tr. 24,25) and by towing the 
| mixer rather than - allowing it to op- oa fs 


7 116 | 


| : erate in a a self-propelled ode (Tr. 
44). It was impossible to fully cor- 
rect or eliminate the upward 


mounding of the subbase ‘into the 


soil cement caused by the wheels of 


the. traveling mixer and the motor 
patrol-and the natural softness and - 
lack of cohesion i the ey sub- 

| base, is : 
On J uly dice. 197 2, ihe: parties 24 


a signed daa By this agree- 
ment appellant agreed to recoudi- 


_ tion, clean, and patch the existing 

soil cement surfaces. Payment, was: 

agreed to be included in. ‘payment. 
item 14. (After ‘this work appel-._ 
lant—by part-of the balance of the — 
modification—agr eed to cover ‘the 
soil cement with a ‘1 ‘inch layer . 
asphalt surface. This 4 is covered ae 


Part. J of this decision. Us 


-* Qorliisions; Traiveling Min eer 
: Claim | 


The bid actaie was, defective i in 


its combination of the use of local 


_ borrow, the specification of the sub- 
grade sand (par. 308.02, Tr., 144) 


and its specification, of the use of | 


the traveling mixer. 


The appellant. eek in, oa 


adequately workman-like manner 


yet the use of the materials | (sand 
and cement) and equipment. (trav- 
eling. mixer) produced a. result | 
which, while ultimately adequately. 
= satisfactory, caused unexpected dif- | 


~ fieulty and cost. Thus, since the 
_ Government is responsible: when use 


of ‘the specified equipment causes 
_ unexpected cost, Southern Paving 
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| the appellant has established en- | 


titlement to the unexpectedly added 
costs caused by the rutting and 


mushrooming from the wheels of 


the traveling mixer. (The parties 
have agreed “that we are not to de- 
cide quantum. in this. proceeding.) 


To this extent the pea and. Eee 


fications were defective. . | 
‘In their negotiations as to “quan: ; 


tum” (see Scona; Ine., IBCA No. 


1094-1-76, 84. 1.D.1019,.78-1 BCA 
par. 12,934 at 62.985) (1977), the 


parties presumably will consider 


what costs. are within. Modification 


T-and thus are barred, and what 


added cost, if any, ‘eémsed: by the 
defective specifications- above de- 


scribed, are outside. of the modifi- 


cation. 


PART LV. THE USE OF THE 


SOIL CEMENT METHOD 


~The eg aflapedly defective | 
element of the specification was the 


use of the. soil. cement, method of 


construction. 
This method required the wetting ; 


| of the borr ow, the placement of the | 
_ borrow, the rewetting of the borrow 
and. compaction, the grading of the 


borrow, the construction of three 


--windrows on. the placed borrow, the .. 


placement of cement: in the wind- 


: rows, the mixing by the traveling 


mixer (Tr. D426; —AX-3-8), and — 
the spreading and grading of the 


wet mixed concrete (Tr. 239-247, S. , ebb 
94D, 253 ; AX-5-7 ). The process re- 


sulted in an adequate road (Tr. 228) 


which, however, did crack in. Te: ee 


ie a _ 


flection aude: (Tr. 298- 59). This 
was after 4 years of use:(Tr. 229). 


Tt did, however, result:in the thin — 


sections mentioned in the preceding 
part of this opinion and in rough 
surfaces: of ‘the subbase and. base. 
The Government’s designer testified 
he would not use soil cement: again 
as it set up so fast (Tr. 302). He said 
- the surface: tolerance could not: be 


met (Tr. 303), but we conclude that © 


this. (the thinness) was related: to 
the use:.of: the | ‘traveling mixer. 
Further, we perceive no recoverable 


. damage from this. defect, as to sur- 


However, Mr. LaBelle appears , to 
be of the. opinion that the soil ‘ce- 
ment method was not adequate.(Tr. 
126, AF No. 2, Dec. 27,1972, pp. 


=> 12-15), but. the main thrust. of. his 
‘opinion as we understand it relates 
— toedge restraint (Tr. 128) or width. 


(This topic is treated later in Part 
VII of this opinion). In conclusion, 


the appellant has not-in.our view 

7 sufficiently connected any excessive 

-. costs or excessive, difficulties in the 
use of the soil cement method to con-- 
vince us that the soil cement method, - 

per se, constitued.a. defective speci- - 

‘fication. Even when 'a:claimant only 


presents" a liability claim, it must 
_ ‘show some damages were caused by 
‘the defect.:'We perceive none in this 


‘record, other than surface ‘rough-. 


“hess, to persuade. us that the use of 
‘soil cement. was'a design defect:: We 


_ sare not: persuaded: that: the wind — 
caused: the specified . soil. cement . 
: a method t to be’ defective. 
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Pane vi. 7a 
_THE SUBBASE (THE. “RUN- os 


IN. ie 


PART V. THE THREE TO ONE 
GRADE OF THE SUBBASE 


Sheet 14 of the contract drawings 


required a 8 to 1 grade to the sides 


of the subbase (embankment—fill) 


-(AF-1). However, the evidence of 


the actual grade of the embankment 
is not all that clear or convincing. 


Mr. Beard’ opined that 3 to 1-was 


too steep (Tr. 406), but his know]- 


‘edge of the project was not very ex- | 
_ tensive and was after the fact (Tr. | 
898). Mr. Kruger by hindsight - 
thought. 3 to 1 was adequate (Tr. 


804). Mr. LaBelle only touched — 2 
face sc eas due to our ruling i in | 


Pas upon this as part of the:edge re- 
: Part I ante.: 


straint problem (Tr. 129). Wecon- 
clude that the 3 to 1 was not per se 
: defective. See Hare a of this one | 


ion. | a 
THE: “WIDTH OF | 


_ WAY” OR SHOULDER) - 


~The. contract. ‘drawings: owed Ss 
ihe: trapezoidal shape. of the:em-__ 
bankment:-for the road (Sheet 14, _ 
: AF-1). ‘They. also. showed . that. the — 
cement base went: right to the very - 


edge of the top of ape sand embank- : | 
ment (Tr. 69). a 
+, The. appellant stunted to puild the 


baaeent not right at the: junc- 
tion at route 78 but a little: way: in 
(Tr. 389-90). It. built. from. this 
point (Tr. 249) to station 175 (a 
distance .of about, 17,500.-feet) by 
building the embankment, 2 to 4 feet: 


wider on. each ‘side than the widths 


‘shown in. the contract drawings (Tr... 
249-250). This was, in the Governs. ee 
; ment’s view, the contractor’ Ss. “op- : 
moo tion” to build it to the design width _ 


18 ; 


| and no wider if he could, or build it a 
wider if he wanted to. at he should | 


then include this “extra cost” in his 


bid for payment per station (Tr. 


800). During the construction of 


the short first portion of the road, 
the appellant learned that the sub-. 
‘base was not strong enough at the — 
outer edge to hold the weight of | 3 
earth moving equipment (Tr. 87, stattons (AF-1 bid). This unit. 
66, 69). The aden crumbled and the — 
equipment slid off the top of the em- 
- -bankment (ébid.). The appellant 
~~ decided to and did widen the em- 


‘bankment thereafter for the bal- 
ance of the project’so that it could 
complete,the spreading and grad- 
ing of the soil cement without 
_ crushing the edge of the roadway 

(Tr. 248). In the process the ap- 
- pellant built the top of the subbase 
about 2 to 4 feet wider at each side 
than was shown on Sheet 14 AF-1 

(Tr. 995). This required appellant 


_. to(and it did) wet, excavate, place, - 
compact, and rewet substantially 


more sand than would have been re- 
quired if the.sand had been able to 
bear the weight of the equipment at 
the top outer edge of the embank- 


ment, as it was shown on Sheet, 14 


of the drawings. - 
“ The Government project designer 
was also its project. inspector, He 


observed: that the appellant. built 
_ the shoulders as indicated above and 
did-not. object thereto. He believed 
appellant. had this “option” as 
“Means of constructing the road (Tr. | 
248, 249, 261, 264). 


‘Very early i in the proj ject. ‘ot: (Te, 14, 


- 80) appellant's superintendent de-, 
| cided | that the ees was pss 
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‘susbtantially more fill than ig a 


expected so he hired a, person whose 
sole job was to maintain a load 
count of the sand placed ¢ on the road 

(Tr. 30, 31). This - count showed 
that more c.y. were placed than ap- 
‘peared in bid (Mod. 2). The Gov- 


estimated units. for the 
road indicated in the IFB was: 175 


(station) was uninformative. But © 
the Government’s internal calcula- — 
tion was 287,755 cy. (AF-7, Tr. | 
269, 270). Apparently, this was 

based upon the original “cross-sec- 


tions” calculated from the profiles - 


(and listing of cubic yardages) on 
the bid package drawings (AF-1 
drawings, ¢.g.,sheet.12). | 
The Government designer ‘and in- 
spector knew of the initiation and 
maintenance of the load count by 
appellant..from his -personal .ob- - 
servation and the observations of 
his assistants (Tr. 58, 56, 295). 
The bid package contained thie 
following two provisions. The first 


is in “the specification,” the second. 


in the additional general provisions: | 
42. Q UANTITY ESTIMATES. 


The cubic-yard quantities given in the 
Bid Schedule or on the drawings are 


‘based: on field measurements, This is an 
-eStimate which is: provided. as a. guide 

for the Contractor. in- determining the — 
project. time, equipment; and. manpower 
requirements. “Any: difference between ac- | 
tual: and: estimated cubic yards required 


to do the work shall not be an acceptable 


reason for the Contractor to make claim _ 
for additional payment. See’ Clause 17 of : 
_ Additional: General Provisions. 


17; VARIATION: IN noc : 


The quantities stated in’ the bid schedule ~ 
are estimated, for bid ouverte and 
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a comparison, and are ‘not guaranteed to 


be actual. If-over or. under runs occur dur- 


‘ing performance of the work, payment 
will be-made for. actual work quantities, — 


as determined by actual survey, at unit 


prices bid. The Contractor will have no . 
~ claim against the Government solely be- - 
cause of variations from . the estimated | 


bid Schedule quantities, 


In June 1972, the seek ations of ’ 
the parties were aired. The Gov-- 
ernment sent.a letter dated June 16 
_ (not in the appeal file) “charging - 


_ noncompliance with contract speci- 
fications” (AF-4).. 


‘1972 (not in our file), at a meeting 
with the contracting officer: (and 


- other Government. personnel). on. 


June 22, 1972. The topics covered at 


the meeting included: (1) thickness 
of cement, the cause thereof and the 
timing of: knowledge thereof; (2). 
surface roughness of cement, and, 
| - apparently, ‘the cause Ghoreae: (3) | 
site conditions; (4) impossibility of: 
performance; (5). corrective action . 
such as? (a): aggregate subbase, (b). 
use. of different equipment; (6). 
width of roadbed; and (7) use and 
i utility: of the seal ca (AF-4).- 
There was a second: testing ¢ on. 


June 28, 1972 (AF-5). At least two 


“settlement” ‘proposals were ad- 
vanced and discussed. atthe meet- 
ing. Oné was rejected by the Gov- - 
ernment. The appellant - ‘made a 
proposal that included’. increasing’ 
the contract price by $100; 000. and * 

— left the meeting with the belief that 
ed this proposal had been. scene by 
_ the ‘Government: (Tr. 425). | 
The C.O. noted-in a memo te: the 
; “file 0 on: July 1%, 1972, that: aa 


The appellant. 
presented a letter dated June 27, 


ment iad Bash aoe that @ ape . 


péllant would patch the soil cement 
at his. own cost, (2) appellant 


would cover the cement. with, as- 
‘phalt (apparently for a lump sum_ 
‘that would be paid by the Govern- 
d ment), and (3) overruns in cubic 
yardage of. excavation would be 
~ handled - separately (AF-6). On- 

July 11,1972, the C.O. and appel- 
dant signed” ‘Mod. 1 which, (1) 


changed the “MC-~70” seal coat to 
“Penta-Prime” and increased. the 
price - therefor, and 


fication provided that, (a) cleaning 


and patching of cement would be © - 
done—in effect—at the contractor’s 
cost. (Section 307. 05) and. (2). 

_ added:a 14-inch minimum one lini" 
hot. bituminous pavement to -be _ 


placed on top of the existing soil 
cement..This was. to be measured. 


but payment was onthe lump sum. ~ | 
basis indicated (AF-2). Mod.1talso’ ~ 


extended the time for contaee by. | 


20. days. 


On July 17, 1972, the C. O. desaed | 
a unilateral change order (Mod. -) z 


é which read as follows: 


You are hereby instructed - in accord- 


ance with Clause Number 3 & 4 of. the. 


General Provisions | of the contract to. 


comply with ‘the following wiodifications. 
_ AML other specifications, terms, ‘and ‘con- 
ditions of ‘this contract remain ‘in full . 


force and effect. This. document properly - 
signed becomes a part. of the contract. 
_ The contract’s completion time is [x1]. | 
not changed [ ] increased. [ A de- 
ereased by calendar days: aX oO 


(2) added |. 

~ schedule item 17. “Hot Bituminous 

~ Concrete Pavement Grading Dat. a? 
_an increase in price of $61,500. The 
specifications added by this modi- ~ 


120 — 
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| Schedule _ 


. item 
number 


— ee ee ee ee 


Description of changes, new items, inc. - 


eb 2) Cost 


This | modification is.issued unilaterally «=... 


by the Contracting Officer to schedule 
payment for an increase of quantities 
within an item of the contract. The 


quantities are based on information _ 


available from engineering calculations. — oo 


_ Final quantities will be adjusted prior 
to final payment, if determined appro- 

priate» | 
Added Item: Unclassified esoavatien ond | 


- grading completed in’ conjunction with 0 2): 


- Item 2 of the-original Bid Schedules. 0 | 
and in excess of the estimates furnished 
a within the plans. This item: is consid- a 
ered for payment on the basis of cubic 


INTERIOR 


. Decrease © 


[85 LD. 


Increase = 


yards. 


| “On ern ‘BI, 1972, the 6.0.- aries 
appellant ead said: the Government 
had caluculated the inplace yard-. 

age as 296,432. c.y.; that the’ esti- 

mated. yardage in the bid. package 
difference. was 
«58,677 cy. Further, since Mod. 2 
. had paid for 43,000:c. y-, the differ-: 
ence. of 15,677. cy. is. “reasonably 
within the original. plans: estimate 
provided for contractos [sic] in-_ 


was. 287, 755—the - 


formation” and thus would not be 


| paid. The letter also said that the 
996,432 e.y. did not include the “ad- 

| ditional width in the base which . 
was not requir ed by. the Specifica. 


tions” (AF-7 )- 


On Oct. 10, 1972, appellant ae 


= mitted. pay’ eseiniate £5 in’ the 
amount: of | $138,677. 69. (AF-10). 


 This® included. $27,312:50° for ‘an 

| overrun. in asphalt—caused, accord-— 
ing to the subcontractor’s. letter of | 
Sept, 18, 1979, re Government di-. 


ditional: 


Station 1400 to Station 175 © 
BaciuOna) Cu. ‘Yd. 43,000 ne a 4225. ee. oe cee = 


“818, 167, 50 


eat to any. a. layer’ of. ile 


thicker. than: 114 inches: (AF-9). It - 


also included a claim. for 101, 070. | 


additional C.y. per Mod. 2. (for $49, = 


702.08),:and 42,200 cy. “sand re- 


placement . caused” by wind. dam- 


age,-at- $46,842 and finally: $28; 300. 


as the actual. cost of furnishing ad-._ 
water. “The: Government 
analyzed the pay estimate #5 and. 
responded. by a: letter’ roan AC ov. 8, : 
1972 (AF=12).- oan 
‘There’ was .a ‘aim. “maaétiiigr eae 
December’ 12, 1972:. (AF-17 Je “The 


contractor .submitted a written’ 
claim’ for $215,627.08 on: Jan. 12, 


1973 (AF=18), and supplemented _ 


it with: ‘legal argument on Jan. 22,9 
1973 (AF-20), and increased | the a 
— claim  to~ $221,635.60 on Jan. 80, 
1973. (AF-21),: furnished:*:addi- — 


tional argument on. Jan. 31,1973" : : 
(AF-22), and: the claim was par- — 


tially: allowed ‘and partially denied: a 
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: — a Sue officer’s decision 


on Apr. 2, 1973 (AF-24). 


The appeal file does not (on. Apr 


| 19, 1978) contain document No. 26 
‘(earthwork data. ‘sheets. including 

‘printout and copies of load count 

_ sheets) nor No. 28. “Two rolls of 


cross-sections of road by, stations,” 
nor No. 29 “Collection. of. Load 
count. sheets’ and tabulations. of 


yardage involved and tally sheets,” - 
nor No. 31 “Computer printout, of ae 


yardage — computation . based on 


cross-section of cuts. and fills by sta- 
tions of the project. road.” It does 


contain 14 sheets marked “Appeal 
file document No. 31 (portion), ‘“ 


and as to cubic yardages (AX-37 ie 
The method used by the Govern- 2 defective 
ment in calculating the “as built”: 


yardage of the-subbase or embank- 


ment appears to have: been to reestl- 
mate or. recalculate based on the 
data in the solicitation package (Tr. 


269-270, 284-285). The Govern- 


ment. did NOT do “as built”? cross- 
sections (Tr. 286). Thus, the, Gov- 


ernment’s conclusion that. the.as 


built. quantities. were 296,482. :c.y. 


- gives: us little confidence in. the ac- 
curacy of that. figure. ‘The agree-. 
ment to only. try liability may have 
contributed. to the. lack of solid evi-, 
dence on this point. Because of this. 
agreement, we are only called upon. 


to. determine entitlement. We ‘con: 


elude that Mod. 2 promised to pay — 
_ for. excavation -in. excess of that, 
shown on.the plans (or otherwise in. 
the bid package). This. promise is — 


_ consistent with that.made in the sec- 
ond sentence of additional general 
266-867-783 


provision “in. Ab aut orcs 5 bia” o 


now means: at ‘unit: prices. stated:.in 


Mod. 2. This:conclusion of.ours re- 
jects:. the. Government. contention 
that: the: 15,677:cy. is “reasonably 
within the plans” estimate”: (see — 


AF-7).. This: ruling is_on ocued he 
ment under Mod. a ee aie 


PART VIL. SHEET. 1 1s 2 
DEFECTIVE on 


We now. turn. to’ the iningee! con- . 
tention that Sheet: 14: was defective 3 
because it failed to. show the 2 or 4 


foot’ shoulder found civacars to 
build the road. | 


We. conclude that Sheet 14 was 
and — ‘misleading: 
should have been “covered” by a | 
change ‘order to build the shoulder — 
necessary to carry the’ equipment 


that paved and trimmed the con- 


crete shoulders. We reach this con- 
clusion based” upon the’ weight of 
the evidence. We construe: Mr, La- 
Belle’s’ testimony to say this’ (Tr. 
127, 128, 1295 181, 147, 150, 151, 
158). Likewise; phe: testimony of 


Mr. Beard. (Tr. +405). We do- not 


know the qualifications, training or 


experience of the author of Govern- 
-ment’s Exhibit EF but the testimony. 3 


of other witnesses supports the 


stated conclusion in Exhibit E that . 
“Tr]Jroadway construction on wind- 
blown sand presents unusual and — 


difficult’. construction . problems.” 
The IFB in Sp ecification Clause 49 . 
(and additional general. provision. 


17):.said that the estimate in the | | | 
drawings “is: provided, as'a guide” 


and : 


(122 


for Be éonbractos in “Aotar mining - 
the. project. time, aaa ey 


+7? 


_manpower _ requirements oe 


_. There was no written warning. in 
the contract that the sand subbase 


~~ would fail to support: the weight of 


the equipment specified by the Gov- 
ernment, ‘There .is.testimony that 
the 8 to 1 slope,.and the balance of 


the design, would have been ade- 


quate in normal. dirt (Tr..405). It 


apparently . was. not. obvious to the 
Government engineer when he pre- 
pared the design that edge restraint 
would (or might) be needed. There 
is no testimony . that this. should 


| have been deduced by. the. appellant. 
at the time of the site. visit: . Thus, 


we are left only with Government 
counsel’s - 


“ment does not, in_our view, extend 


to any conclusion thatthe small 
- business. set... aside. bidders | should 
have - assumed. that edge. restraint | 


would be needed because of. any ob- 


- servations made at any prebid site 
visit. We conclude- that the design, 


“2 drawings, and specifications were 


defective in that they did not show 
shoulders. (or other. restraints) on 
the. subbase.. oe 


ot PART. ‘Viti, CLAIM’ FOR RE- 
PLACEMENT OF WIND- | 


_ BLOWN SAND 


This claim is partially stated i in 2 bY ak 
‘pay items, are silent as to erosion — 


control. We conclude that section 7 


| pay estimate number 5 (AF-10). 


- We find that the wind did 
~ blow away sizable amounts of the — 


~subbase (TR. 41). Appellant ‘cites 
the following clause.as authorizing 


DECISIONS OF THR. DEPARTMENT: or THE INTERIOR: 


| - argument that wind | 
e fe should. have been. obvious from: the 
_.. existence of. the. dunes. This argu- 
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a for the ork of replacing ee 


sand-blown away by the wind. BLM 
“Road Construction - Special. Pro-_ 
visions for use with FP-69,” Sec- 
tion 110, “Water Pollution. sud Soil 
Erosion. ‘control, e section 110.03: 


. b.. “Where | -eroston/pollution | control 


work, is needed that is not otherwise re- 


auired in the contract and is not due to 
the contractor’ 's failure or negligence, and . 
where such work falls within: the specifi- 
cations for a work. item that ‘has a con- 


tract price, . the units of : work . ordered 
shall be paid for. at. the proper. contract - 


price. Should there ‘be no comparable 


-work-item in the contract, the contractor = 


Shall be ordered to: perform ‘the work: on 


either a: foree account basis if ‘there. is. 


such. a provision in. the contract, or bY 


: agreed ‘prices _ under, a contract change : 
order. “3 ~ S : : 


The veititaaniy’ ‘aboiat this. provi- | 
sion of the contract was not very. | 
helpful (Tr. 365). 


~ Appellant mieht argue. that itis 
entitled to payment at §. 4995 per 


cubic yard based on the conclusion | 
that replacement ‘of blown: away 
embankment was “necessary” under — 


section 110:01 and that Mod. 2 es- 
tablished the price and further that . 
| section - 110. 3 OP 110. 3b ‘establishes 


entitlement/ liability: ‘ | 
We have carefully’ considered 


- these. arguments and conclude that — 
- geetion 110 does not establish entitle- 
ment. Appellant assumed the risk of 
wind erosion. 


The specification - 
(except as indicated above), and 


110 could only be put into opera- 
tion in the circumstances of this 


project by an express order by the 


ai |. APPEAL OF EVERGREEN ENGINEERING, INC. 
ee a _ May 17, 1978. : 


| COAR Ae indicating reliance 
‘on section 110. Appellant. replaced 


. the blown away. sand apparently in— 
belief that it could recover:under a 
differing’ site conditions’ claim. We 
have denied that claim and find no 
>. basis for: relief: under the erosion - 


control provisions. a 

| - Nevertheless, we. ee that 
| appellant is entitled to the differ- 
 -ence in cubic yardage between that 


_ Be, reasonably ‘indicated in. the -bid 
_ -package.and that used.to build the 


embankments wider the terms of 


wea modification number two. The par- 
ties, in the first: instance, ° will have 


the doubly dificult, problem of try- 


- ITEMS: IN THE FINAL DE- 
CISION . oe ee | 


: “We now: mi turn to the 5 specific : 
: ny ‘items in the final’ decision which 
_ were appealed: but which are appar- . 


ently: unsupported | by. evidence 


ss introducéd at the: hearing or'men- ~* 


tion. in posthearing argument since 


we do. noé have a-rule that. claims” 
: (or . defenses) not’. briefed ae 


z waived... 


- (A): Doniding ery: for extra ay 


: miscellancous—S1, 000. 


~ - Ttem-1-in C.O. pie p. on “par. | 

: 6A. Complaint. and - “Angwer. We 

* deny this claim as not established by 
e any evidence. 


(B) es (Cask coat 88-2) | 


‘$160. 


Tem’ 8, p: “2, 0. O: accmioae par. 
_* 6B Complaint’ and Answer. One’ 
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tack sae was Sapo’ oe “the ap: 


- proach read to Highway 78” (C.0.’s:_ 
decision). It was): contractually, 
supposed to have’ been applied on 
-Highway 78. There was an agree- 
‘mInent not to spray ‘Highway %8 at 
‘all but: by: appellant’s error‘it was 
_ placed on the.approach road. It was 
‘not. placed. under the contract and — 


we donot have quantum meruit au- | 


thor ity, ansaa this Gaim" ‘is | 
: denied. = | 


ace) ‘dgnegiite: $1, 758. 06. Téem.7 | 


of C.O-s decision, par. 6C of Com- 
plaint’ and Answer: There is no evyi- 
‘dence to ‘support this claim § sO we 
| | a it. 1? G 
_ Ing’ to determine the: amount of eae 7 

Ba blown, LEA a a aan 


(D) thepihale Bmndlsiied. $9, 790. _ 


45. Item 8 of C:0.’s Decision, . par. 


ae Pere ae SD of Complaint and An 
a PART. 1x _ SPECIF on CLAIM plaint an swer. We 


can find' no evidence to support this | 
claim and: thus we deny it. | 
(By. Corrugated — Metal Pipe - 


42 240. Ttem 9, C.028 decision, par. _ 
6E of Complaint and Answer. We 
‘find ‘no - evidence’ to. support oo 


claim and deny it. 
(EF) Comené $1 4842 oF $640.5 85. 


; Item 12 of C.0.’s decision, pp. 3 and. 


4, ‘par. “6F of Complaint and An-- 
swer. Irrespective of whether this 


- added cost: was caused by the use of 
_ the traveling mixer:or it was caused _ 


by the wind, the contractor is en-— | 


- titled to be paid at. the unit price for 
~ the: work performed. ‘See Perini ~ 
| Corp. eé ‘al. ¥: United: States, 180 

ct. Cl. 768-(1967). 


. (G) Water for Cement $3,500. | 


ten 18 in C.0.’s decision; par. 6G 
in Complaint and. Answer. ‘Where : 
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the Are 1s Pai: to be in the 

amount of. $87, 380. Gi 
The specifications - ‘Clearly: nai: 

i cated that, , except for water for the 


: soil. cement, the cost of needed water | 


. would. be. bone by the appellant. 
The assumption of risk was clear. 


~~, Compare. Perini. Corporation et al, 
ave United. States, supra (where it 


--was clear-to the-court that the Gov- 
ernment assumed: this risk). Thus, 


we deny this claim (except to.the . - 
‘the absence of : elevation - control 
markers (“hubs”): caused confusion | 
‘and extra cost. (There is‘a separate 
-claim related to the location ‘stakes 
placed’ by the Government. This is 
covered. later in this decision.) The ~ 
normal and customary method was 


extent that water was needed for the 
2. or.4 feet extra width of. embank- 
‘ment needed. to carry. equipment. to 
build the shoulders of the road). Cf. 
John i. Moyer, AGBCA. No. 417 
(June 25, 1975), 75-1 BCA. par. 
11,338. .(Hot weather As not a 
changed condition.) 
, (H)- “Replacement - sand: aie, to 
‘bind damage. $46,842, par. 6H. 
Complaint, and Answer.. We have 
ruled on. this claim earlier herein. 
(1) (1). Additional yardage for 
runavay. and difference. in ground 
elevation. Paragraph 6f Complaint 
and Answer. We have.ruled-on part 
of this claim already . (runway. or 
shoulder)..In the -process-we have 
| rejected: the:* Government’s -. argu- 
ment. that Spéc. 203.09 required ap- 
‘pellant. to: build “benching” within 


the price for the station. Spec. par. 


- 203.09 applies to slopes steeper.than 
2.to 1. These slopes were less steep, 


‘4.., 8 to 1, thus; 208. 09- does: not (ee '. 
= be erroneously 


its terms apply. - be 

(I) (2) The appellant dae two 
elated: claims. First, 1b. says that 
the profiles shown ‘on the bid draw- 
ings, were altered by: the wind 80 
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“that ha toe of the embankment was 
‘not in fact where it was:shown to be 
‘on: the profiles. “Claim letter. (AF 
18) chart’ showing four effects of | 

‘the wind. ‘However, there is insufi- — 

“cient evidence to support this claim. 
‘The evidence in'the. record (Tr. 161. 

199; 219)-is too: vague and’ general _ 
for us to find the claim: allegations _ 
‘supported. Thus, this s claim: element 7 
is denied. . 


(I) (8). The: othar ain is” inat a! 


to set “hubs” which gave'elevation 
(Tr. 162, 198, 199, AF 18, p. 16), 


and grade: stakes at thé. toe where 


the.embankment joined the original 
ground (Tr. 199, 217). On this job 


the . Government. did not place 
“bubs” and. placed. the toe.stake 10 
feet out from its. ‘normal position 
(Tr: 217, 234, 235). and did. not place 


“shoulder” stakes (Tr. 217). Later, 
the Government put‘in “blue tops” 


¢ grade stakes for the top of the fin- 
‘ished grade) (Tr: 235): These prac- 


tices (the absence of “hubs” and the 


‘offsetting of the’ stakes: and the ab- 
sence « of ‘ ‘shoulder” Stakes) caused 
some - ‘confusion and added. work 


( Tr. 247 y. ‘While AX-39. appears | to 


399, 403) is adequate for us to con- 
clude that..a‘1-inch error in. eleva-_ 


Ms tion A ab the toe would cause at Teast a a 


sketched . at a a 
‘1: 1:slope, the. testimony (Tr. 396, - 
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be ak error in; : horizontals position: ; 
_ at the top: of:the subbase. And such: 
error could also.catse.a 1-inch error. 
iD elevation < of the. ee at the sub- 
pase. SS 8 
- “Appallisat also: 5 eeupaned that 
_ the 10- foot “offsetting” of the toe 
_ stakes: caused confusion. However,. 
~ the claimant even in disputes lim-: 
ited to entitlement (see‘Scona, Jnc.,: 


ante, for the definition of this term) 


—  maust show: at: least: nominal dam-° 
ages. The only evidence:of damage 
- that we find ‘in the record ‘is one 
area wheré the road was too high 
by 1 foot (Tr. 315)..To this extent. 
only we find: entitlement on this 
. paca element. . oe 
CDE Gapuaee overiun: aehe 819, 50. | 


oa 6J of Complaint. and Answer. 


'. This claim is denied as the sanction 
for failure to provide discover'y. as 
indicated earlier. a is item ae in 


| the C. O? S decision: ae 
“( K) Clearing nee ‘construction 


7 site. $6, 000. Par. ‘6K in ‘Complaint 
ig . and Answer, The Government, has, 7 
: ‘in. effect, _asked that this. ‘be. dis- 

: missed as. ‘premature asit had never 


| ‘bean. filed -with: the C. O.. Appellant 


_ | alleged that this. was.part of its dif-— 
| fering. site” condition’ claim. but: we 


can find no« evidence to. establish. i in 


_ the record'the merits of the ies 


- thus, we héreby deny it: Ae 
* (ZL) ‘Seal Coat. Appellant argues 


. that’ the bid package was defective 


as tothe séal coat (appellant’s Post- 


hearing Brief, pp. 3, 5). We could — 
make findings: of fact ‘that the-seal 


coat often blew : away and exposed 


- ny 


tie éernisiit to wind aha ent erosion — 
and roughening, but this is unneces-— 


‘sary as the Government admits that 


the seal coat was unsatisfactory 


_ (Government’s Reply Brief, p. 3). 


We conclude that the original seal: 


coat was a defective design.item. .--» 


(M) Government... Misconduct. 


Appellant in his. Posthearing. Brief’ 


asserts that a major item of “mis- 
conduct” was the Government’s.al- 
leged refusal. to honor a $100,000. 
settlement. agreement. supposedly. 


made by the contracting officer (ap- _ | 


pellant’s Posthearing Brief, p. 10). 
‘We conclude that. appellant has 
not made out its casé as. to. the scope — 
of. the.. alleged. agreement. 


several claim. theories: being ad-. 
vanced (AF, AF—5). But the evi-. 
dence doés not tell us what. was set-: 


tiled for $100,000. We also observe 
-?. that-claims are customarily settled 

by a ‘supplemerital written agres= oo 
ment, and an often undérstood i im- 


plicit” understanding | is‘ that’ the 
verbal” agreement, is “not” final ‘and 7 
complete. until both parties s sign ‘the 7 

settlement document. This often, j in- 
eludes, release. language... Thus, we. 
do. not. fully , credit. the testimony 


that. appellant. expected, a check for, 


$100,000.;without the: formality ofa 


written: settlement document:. How- 


ever, the major’ basis for our-denial 


is the failure by appellant: to-estab- 


lish (@) the terms of the alleged set- 
tlement agreement and (b) clear. ac- 
ceptarice ther eof ae the recie 7 
Officer, 2 


There: 
were several items in dispute: and. 


=o PART X. CLAIM FOR ADDED © 
COSTS CAUSED BY. 
- WRONGLY PLACED SLOPE. 


| STAKES 


a ¢ eae Chaise + Brief, pp- 


2 XL, 5-7; Soverenes. coy! Brief, 


| PP. 4-5.) 


Kirst hanes isa wprbcedaral matter. : 
The Government in its posthearing 


brief asserts. . (apparently -accu~ 

rately) that the staking claim was 
never presented to the contracting 
officer and, thus, “Appellant should 
be foreclosed: from recovering for 
them at this time.” We do not know 
whether the Government is suggest- 
ing that the claim is premature and 
the dismissal should be -without 
prejudice so the contracting officer 


can. consider the claim, or is too late. 


and should ‘be dis sovissed with prej- 
udice. In any event, we will decide 
the claim on the merits. The Gov- 
ernment. did not object to .appel- 
lant’s. staking evidence at the 
hearing (and introduced. rebuttal 
testimony). ‘Thus, we conclude: the 
Government waived its “technical 
defense” to. the claim. 43 CFR 4.108; 
4.121; Federal: Rule of Evidence 
103 (a) (i) ; Belmont Industries, Ine. 
Vv. Bethlehem. Steel Corp., 512 F. 2d 
434, 438 (3d Cir. 1975). One purpose 
of requiring an obj ection is to alert 
the other party: (and the Board) to 
_ defects or defenses that. may per- 
‘haps then be corrected by. the non- 


objecting party (or the Board): | 
This “objection” by the Govern-— 


_ ment. filed ‘in its. brief weeks after 
the hearing is (in the circumstances 


_ of this case) too late. Further in this 
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ey the Govorhment presented eo 
rebuttal evidence and the'contract- 
ing: officer -was: ‘apparently ‘present. 
~- throughout the hearing : (he testi- — 
fied about other claim matters). Of. 
‘James G. Henderson, ASBCA.No. 
15358 '(June 29,.1972), 72-2. BCA 
_ par. 9567-at 44. BTA, (Claim first as- 9. 
serted,.at- hearing considered: on 


merits as contracting officer: testi- = 


fied in rebuttal.): 


- Now for the faite’: a).7 The 4 first. | 


big fill was staked erroneously. This 


was the junction with Highway 78. _ 
(Tr. 160-161, 310, 311); (2) Then 
the first parking lot which.-was at — 
Station 12 was erroneously staked _ 
two or four times (Tr. 161, 251, 311, 

312, 324); (8) The west side from 
Station 24: to 25 was staked wrong 
(Fr. 162, 812,313); (4) The curve 
between Station 48 and 55 was off 
in alignment (Tr: 162, 818); (5). 
Station 120 to 125 was at the wrong 
gerade and alignment (Tr. 162, 314) 5 

(6) There were errors at Station.75 
to 85. (Tr. 818)5. (7 ) There were er- 
rors at Station 145 to 149 (Tr. 815) 5» 
(8) There were errors ‘at Station 136 


to 140 (Tr. 315) ; (9) There were er- 


rors at Station 175 (Tr. 316). ‘The 


_ Government admits that two errors” 
‘may have caused delay’ (Tr.318) or — 
added work (Tr..315). The appel- 


lant’s testimony about added costs 
caused by the staking errors.is. very. — 
general. However,. the amount of 


| added. cost.is a quantum issue which ne a a 

we: do not have £0. decide at this time ae ; aan : 

because: of: the. parties’ az eservation eee 
of quantum. ‘issues.: oo 


. As to notice, the Somaten noti. | : 


fied the Government onsite ee a 


185 EDs oe ee 
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pel of thee errors. in: stalking: as soon. 
as the contractor’s personnel became - 
aware of them (Tr. 332, 333) and 
re- 
sponded thereto as soon as possible | 


the. Government - ‘personnel 


(Tr. 883). 


‘Thus, we find che Government. 
; liable for the ‘eight. staking errors — 
listed earlier. The parties. should 


hegotiate quantum. If they cannot 
agree on this (or any other) quan- 


tum issue, ‘the contracting officer 


| should i issue another final decision. 


PART XL EXCLUDED 
| EVIDEN CE _— 


At ihe hearing appellant. at= 


_ tempted to offer evidence as to the 
design and specifications for an ex- 
tension of the road. This extension 


was built under a subsequent eon-. 
tract. Our hearing officer excluded 
this evidenice. This excluded evi- © 


dence, according to appellant’s offer 
of proof, related 


denied. 


The parties i in. thet ee hase | 


cited Federal Rule of Evidence 407 
and Boeing Airplane Co. v. Brown, 
291 F. 2d 310 (9th Cir. 1961) and. 


Siu v. J. B. Michael Go. 829 — 
F. 2d 674 (6th Cir., cert. be BUT. 


- U.S. 980 (1964) ).. 


Rule 407, ‘Subsequent ‘Beniedial ; 
which. merely codifies 5, 


Measures, 


to (a) the 
shoulder, (b) the 3 to 1 slope, and 
(cc) the rock base. We have found ~ 
_ liability as to the shoulder, so the | 
evidence is irrelevant on that point _ 
- but, the question now is whether the 
evidence should have been admitted - 
as it relates to claims which. we have 


oe ‘expressions: rr ‘court hold . 


Ings, reads as follows: $e 


“When, “after an. ‘event, “Yheasures:: ‘are | 


taken which, if taken previously, would 2 
have made the event less likely to- occur, - 
evidencé of the subsequent ‘measures is -- 


not. admissible to. prove negligence -or — 


| culpable. conduet in connection with the 
event. This rule does not require. the ex- | 
clusion of evidence of subsequent meas- ag 
“ures: ‘when ‘offered ‘for another purpose, _ 


such | as. proving: ownership, control, or 
feasiblity. of | precautionary ceca if. 


contr overted, or impeachment. 


The burden. i is on the proponent os 

of the evidence to make an adequate . . 
- offer of proof and show that'a sub-- 

stantial right was affected FRE 103 _—s 


- (3) (2). 


The first basis for the offer a oo 


to establish ‘that in the second | con- in 
tract the Government did change 
the specifications to “accommodate — 
anc. rectify many of thé’ problems | 
incurred” inthe iistant contract 
and appeal (Tr. 180, 182). This base . 
falls within the prohibition of the. 
first sentence of the rule. However 
counsel for appellant attempted to 
again state bases for admission of © ~ 


the evidence at ‘Tr. 408-409: but. eur 


. hearing officer persuaded. him to . os 
postpone stating those ‘bases. until — 


the filing of the posthearing brief. 


In Powers v. J. B. Michael Coy ) 
“supra, the evidence was admitted 
for the limited purpose to prove: & 


control of an area. The circuit court 


affirmed even though this was a jury. - | 
trial: This ruling is not spplicabie® oo 


to the instant appeal. oe . 
- We conclude that the: ruling. ‘of 


‘our hearing officer conforms. with < . 
rule aa (. We need to decide whether : 
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the evidence oul: have been ade 


missible if offered to impeach the 


- Government designer’s opinions, as 


it was not offered for this purpose. 


PART XIL INTEREST 


. yee in its Dec. 1975 Com- 


| plaint asks for interest from July 
25,1972 (Apparently being the date 
of ‘substantial completion of the 
work). Neither party argues this is- 
sue or cites any evidence of interest 


eost’ or authority for payment 


thereof. This contract was before 


[83 ID: 


then sieeve: date of the “Payment “ 


of Interest’ on Contractor’s: Claims” 


| clause, see Commonwealth: Hlectric 
— Co., IBCA No. 1048-11-74, 84 LD. 


407 (1977), 77-2 BCA par. 12,649, 
reconsideration, ‘par. “12,781 and 
Rocky Mountain Construction Co., 
IBCA No. 1091-12-75, 84 LD. 898 
(1977), 77-2 BCA. par, 12,832. at 
62,470. Thus, we .can find. ‘no. evi; 
dence or authority to entitle. appel- 
lant to interest and this element, of 
the claim is denied. a 


PART. XII. SUMMARY OF Eee 


Thus, to summarize we recapitulate as follows: 


Part No. 


Enterestasacueeon228 Bede Sees ae =e AIT 


“Claim . Devision . 
: “Asphalt. Gece Wee tee Te ms ce Denied. 

Wind as a differing site condition. nnn c goer eons i. oe Denied. 

Defective specification: ~~ | ee ee ey 
(a): Traveling vere 60 o8 Seg aa eras @aiioweat: n 4 
.,; bo): Sot .cement-in2 seo lel eee TV: eo. Denieds:. *-: 
IC). O40 I erade. won coe eS Blip Verm, cle” °F eo DOMIEG 2 a 2% 
a). WONGUlderig 2 at oe ee Yh ae Allowed: =. 
~(e)' Seal coat... Allowed. 

‘Variation of excavation (and related water) from ‘ It “S Alloweds. 0 

sIFB under modification. two. iSBee 14: is. : oot oy 
defective). fiero: See ee ee ee ee ee oe ae 
Replacement of windblown gett eqn neo eotae VE eon woes Denied andes : 

x ee en a) Po erosion, allowed. - 
PS ape ar te is 2 > wt i. ce rae at eae CO : ei 7 se a ~undér Mod. 2 in 
Céinthigéntpecwie ll seb deh ea Th. t Denied. He 
Tack: coatliai segs li tee cneli. et TXB? 3) vs Denied: | 
Aggregates. 2.20 posiseeestneten sd aatece IXO +3... Denied. 

Asphalt, Sauer oe ergnthr a ate IXD. .._., Denied. 
CMP 22. Sete ene: dette etek oh ee mee ey EE Denied. 

Cement iess ee a Th ee IXF _ Allowed. 
Waterss ae ec eS ee IXG<' \.." ‘Denied except as - 
ree - » needed for.” 

. re ee bee fh se 4X2 Shoulders. | 
Replacement of sand due to oe ees ie ee IXH a “ See. ND ease’ nae 5 
C.y¥. ete. difference in’ ground elevation ----_---- IX]: *. «. ‘Denied. and Allowed. 
‘Asphalt overrun.0_ 22/2022. bee eee cee TKS OO Denied,” 

~ Clearing construction es ES IXK ©. ..\Denied: © 
Seal coatee. Sout eec.d een ee oe IXL | | Allowed. ieee 
Misconduct b (oral settlement agreement)_.-.:....IXM ...., Denied. - 
-Mislocated or missing SOK ec eee. ‘Allowed. 

- Excluded evidence_1 20-0222 f_---w-----2 XI «Denied: 


Denied. 
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co io Same a ents ‘issued. under .. “the, " Stock-Raising | 


_ Administrative Jd ae - 
We- concur: 


Wu. F MoGuaw. ay 
Chief Administratt ive Judges 


G. peaians Pee ce ; 
Administrative Fudge. 


‘WESTERN NUCLEAR, Inc. 


Homestead Act, Ag U. 8.C. § 289. (1970), 
the interpretation of. the. reservation | 


3 mitist take. into’ account the intended use i 


for which: the land was‘ conveyed: ‘and 


those uses. which : the Government i in- a <2 


tended to reserve. 


8. Mineral. Lands: Mineral. ‘Reserva- 7 
tion—Patents of Public Lands: ‘Reser: 3 


vations—Stock- Raising Homesteads - 


oh patent of laid: under. the Stock-Rais: 
ing Homestead Act, 43 U.S.C. § 291 et seq. 
(1970). was not generally. intended ta of 
give the grantee the-right to use the land 


for. mineral development and. mineral de: 


35. TBLA 146 ? 
" Decided Ma ay 22, 1 978 


Appeal from decision of the Wyoming 
State ‘Office, Bureau. of Land Manage- 
ment, holding | appellant. liable for 
trespass damages. WY-03-4025, ne 


- Affirmed as. | moditied, AP 


| L Mineral Lands: ‘Mineral: Readers 
tion-—Patents of Public Lands: Reser- 

_ vations—Statutory Construction: Gen- 

erally—Stock: ‘Raising Homesteads . 


As to pravel, ‘interpretations of the min- 
eral ‘teservation in patents issued by the 


United ' States {under the. ‘Stock-Raising — 
"§ 299 (1970), 


| Homestead: Act,’ 43.U-8.C..: 
must: be consistent; with the established 
rule that ‘land grants are to be construed 
favorably to the Government, that noth- 
ing passés * except ‘what is conveyed: in 
clear’ ‘Janiguage, - and that’ £0 ‘there ’ are 
doubts they are. resolved ‘tor the Goverti- 
| ment, not sea it. Pa Wag 


2. ‘Mineral’ ‘Land’: ‘Wineral "Reserve. 
| tion—Patents of: Public Lands: Reser- | 


vations—Statutory Construction : ; Gen- 
erally—Stock- Raising Homesteads” | 


| In. ‘determining: ‘Ghether pod. is in-- 
| cluded: in a mineral reservation in a pat-. 


| that class. - 


velopment was to proceed only under, the . 


-. mineral laws. 


4, ‘Mineral ‘Lands: “Wineral ‘Reserva: | 
tion—Patents. of Public Lands: Reser- 


vations—Statutory Construction: Gen- 7 


. erally — Stock- ‘Raising Homesteais'- — 


Words: and Phrases — 


; “Bjusdom enemas 'Thé roe ‘gener ig 


rule ‘of .construction. may. not be’ invoked. 
to exclude gravel from the ‘scope ‘of a. 
reservation of “all the coal and other 


“minerals” in! patents? ‘issued - ‘under: the. 


Stock-Raising. ‘Homestead Act: ‘43, USC: 
§ 299. (1970), : ‘pecairse: ‘this: “rule: -of: icon- 
struction can. only be effectively applied 


| where ‘thére is a. seriés. Of specific terms | 


which. define. a class: SO.. that. one. may. | 
construe, a. “general. term ‘by: reference, to 
Be Mineral. Binds: : "‘Mitieral. Reserva 4S 
tion—Patents of Public Lands: Reser: 
vations—Public. Lands: Administra-. 
tion — - Stock- Raieine ponesteet — 
Trespass: Generally 


Sec. 9 Of ‘the. ‘Stock. Raising = wiaie 


Act, 43 U.S.C. § 299. (1970) ,, contemplates : 


the Department of the Interior retaining | 
continuing. jurisdiction and administra- - 
tion: of mineral deposits reserved by. that } 
Act. 


| 7 vations—Public ands: 
tion — Stock- Raising | Homesteads — - 
Surface Resources Act: Applicability 
a Trespass: Generally ae ror and | 


; The declaration in the Surface 
sources Act, 30 U.S.C. § 611 (1970), that. 
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6. Mineral anaes Miners Rana. 


tion—Patents of Public’ Lands: Reser- 
‘Administra- 


| : Phrases 


| “Public. donde. a Onder AZ. CFR 9289. 0-7 


whieh defines 4 tresspass, the term.‘‘pub: 
lie lands” includes mineral deposits re-— 


: served ‘under. the’ Stock-Raising Home- 
. stead: Hace sa Uz 8. Cc. eee (1970). 


: ". “Mineral. Tanda Mineral: Reserva: | 


‘tion—Patents of Public Lands: Reser- 


. vations—Stock- Raising Homesteads— 


Surface Resources Act: Generally _ 
‘Re- 


no deposit of common varieties of gravel 
Shall be deemed a valuable mineral de- 
posit within. the meaning of the mining 
laws; was: not intended to. operate as a 
conveyance, to holders of patents, of any 
minerals reserved | under the: Stock-Rais- 
ing Homestead ae 43. U.8.0. - § 299 
(1970). . ae 


8. Mineral Lands: o Mineral aide: 
tion-—Patents of Public Lands: Reser- 
vations —Stook-Raising Homesteads. 


Gravel i in a valuable deposit i is a ‘Mineral 
reserved to the United States in patents 
isstied: tinder the Stock-Raising Home- 
stead: ‘Act, 43 0.8.0. § 299: (1970). 


9. Appraisals — Hearings — - Mineral 
' Lands: Generally — Surface Resources 


Act: eu blaeets Measure of ; 


ye Damages ° | 
Whe the Bureau: of. Land: Aitehazemdéat 


has appraised the damages for 2 mineral 
_. trespass under. 43, CFR Part 9230, a hear- 
ing will not be ordered and an-appraisal 
. will not be disturbed in the absence of 
an ‘offer: ‘of specific’ substantial evidence 


a that. the determination i is: : incorrect. 
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“APPEARANCES: Harley W. Shaver, 
Esq. Canges & Bharer, Denver, Colo- 


rado, for appellant. — 


OPINION BY ADMINISTRA- 
TIVE J UDGH GOSS — 


IN TERIOR BOARD. OR LAND | 
| APPEALS © | 


Western Nuclear, Ine, hae ap- 
pealed from. the Rees of the 


Wyoming State Office, Bureau of 
Land Management, in which the 


Bureau detérmined that appellant 
had committed an unintentional 
trespass on federally owned min- 
erals and held appellant liable for 
$18,000 in damages for gravel re- 
moved from the deposit. Appellant 
alleges it has also removed, sand, 
but that material is not subject of 


the trespass action. Appellant chal- 


lenges both the fact of the reserva- 
tion of the gravel and the amount 


of damages which were imposed. - 


The State Office cited appellant 
for trespass involving violation of 
the Materials Act of July 31, 1947 
(61 Stat. 681), as amended, by the 
Surface. Resources Act of. Suly 23, 
1955:-(69 Stat. 368), 30. U.S.C, § 601 
et seg. (1970). The latter Act de- 
claréd, intér alia, that “Inlo deposit 


of common varieties of * * * gravel 


* % * shall be deemed a. valuable 
mineral deposit within. the -mean- 


ing of the mining: laws. | ee 30 
‘US.C. § 611 (1970)... at te 
‘The land on..which ae trespass . 
had occurred. 3 was patented in 1926. 
The patent. reserved to the United a 
States “all the coal and. other.min- 
erals, in. the lands so entered and | 
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a Y patented together ath ihe right to. 


prospect for, mine, cand remove the 


— same pursuant. ‘to. the ‘provisions _ 
and limitations of. the, Act of ee 


29, 1916. (39. Stat. 862-865),” the 


Stock: ‘Raising. Homestead. Act, 43. 
U. Ss. C. §§.291-3801 (1970). . The first 
issue. is. whether this reservation. : 

7 includes bie 


“LThese provisions, and. Hmltations are Set 


forth at 43 U. S. Cc. § 299 (1970): 
“ALL entries. made: and’ patents! ‘issued wn- 


der the. provisions. of sections 291 to 301. of 
this title ‘shall be “subject | to ‘and contain a- 


reservation to the United ‘States of all the 


‘coal. and other minerals in the: lands so en-. 


tered and - patented, together ‘with the: right 


to prospect. for, mine, and: reniove. the same: - 
The coal and other mineral. deposits in such. 
lands shall pe subject to- disposal by. the. 
United States in. accordance - with. the provi-. 
sions - of the coal: and -mineral. land: laws in- 
force at the time of such disposal. Any per- 
son qualified: to locate and.. enter. the coal 
or other mineral deposits, or. having the right x 
to mine: and remove the same under the: laws’ 
of ‘the: United States, shall have the right at. 

: material site. 
patented, as- provided by said sections, for i 
the. purposes of prospecting for-coal of other © 
nineral therein, provided he shall not injure, ‘ 
damage, or: destroy. the permanent improve-. 


all: times. to. enter upon the lands entered .or 


ménts of the. entryman or . patentee, and 


shall. be. liable.to and shall eompensate. the | 


entry man ‘or patentee for all damages to the 


crops . on such lands, by reason of. ‘such | pros: 
pecting. Any person. who ‘has aequired from 


the‘ ‘United: States the coal: or other mineral 


i, deposits in “.any.such land, or the right to 


‘mine and remove. the Same, may. reenter and 


- eecupy 380. much: of: the surface thereof as may 
be required. for, all. purposes. Teagonably, inci- _ 
dent to the. mining or. removal: of the coal or. 


| other: minerals,: ‘first,: upon securing the. writ: 
ten. consent or waiver of. the’ homestead entry: 


man or patentee; second,’ upon payment of 
the damages to. crops or. other tangible. im-_ 
provements. to the owner. thereof, where agree- 


mee may: be had. as: to the. amount: thereof : 
, third, in lieu of either of. the foregoing 


a peorisious: upon the execution of a good and . 


sufficient bond. or. undertaking | to the United 
States, for the » “use and: benefit: of the entry- 
man or owner of the land, to secure. the. pay- 
| ment of such damages. to the crops or tangible 
_ improvements of the. entryman or owner,. 4s 
may 
nPrOUERE uno: the bond or. undertaking in a 


be. determined, | and. fixed jin .an. action © 


aoe 


The State Office peri) meper . 
describes, the property. as: follows: — 
» The deposit located: on the. ‘property. is: ; 


an alluvial gravel-with 6.4.acres of the 14. : 
acre parcel mined for gravel. -* & * Phere 


are 6-12 inches of overburden on the . 


site *.*..*. It. is. estimated that the de- 


posit thickness, will: average 10. feet. or 


more in thickness. In: the nature of spec- 


S ulation, the. deposit could cover up to 40 
— acres, however this report is restricted, to 


the 6.4 acre area mined., none eo 
Highest and Best Use rete 
‘After investigating ‘the. area in and 


around Jeffrey City based on the: site 
data analysis. above ‘it is adjudged that 
; the highest and best use of the property 
is. for a mineral: material (gravel). site. 
The land was. used for grazing before x 


location of the pit: and. after rehabilita- 
tion will most: likely. be used as grazing 


J land. However, during the time of opera- 
tion of the pit its highest ‘and most pro- 
‘ductive use is for a gravel site-mineral 





‘eourt. of. ‘qompetent jurisdiction eins ‘the 
- principal and sureties thereon, such bond or 
‘undertaking to be in form and in aceord- 
-anee with the ‘rules . and regulations . 


pre- 
seribed by. the Secretary of the Interior. and 
to be. filed with and: approved: by. the officer 
designated: by ‘the. Secretary. of. the. Interior of. 


. thé ‘local land office of the district wherein: 
‘the land. is— situate, subject. to appeal to the 
Seeretary of: the Tnterior or. such officer as 


he may ‘designate : Provided, “That. all patents 


issued” for the coal ‘or other: Mineral. deposits . 
‘herein: reserved shall contain sppropriate no- 


tations declaring them to ‘be: subject to the és 
provisions. of ‘sectlons: 291. to. 301° of. ‘this 


title: with - reference ‘to. the disposition, oecu-' | 
“pancy,' and use’ of the lana’ as ‘Permitted. to 
an entryman. under said “sections.” 
added.) . ch 2 
As to compensaition for damage to grazing Rake 


(italics 


values, see infra. jive 7 
Eor_ the. anecuieue Tegislative history. of 


43 ESE! §$ 291-98 (1970), see 43 °U.8.C. 


§ 315-‘et seq. (1970) and sec. 702: of the Fed- 
eral Land ‘Policy and. “Management Act of. 

1976, 90. Stat. 2789. Daniel. A‘: «Anderson, gu. 
IBLA 162 (1977). ‘The. Federal Land Policy, — 
and Management Act ‘provides that 43 U: 2: Cc. 


§§ 291-98. (1878) are: Fepeale: 
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The above Senclasion in: the ap- a 


‘praisal : report is based on:a techni- 
cal report of T. W. ‘Holland. ‘Also a 


part of the. appraisal report: isa 


- mineral - report in which’ geologist 
-_ William D. ‘Holsheimer states: 


The. gravel is overlain’ by a soil eover 


<" ot fairly well developed loamy sand, some. 


12-18 inches in. thickness. ‘There is a‘rela- 
tively : good vegetative cover, ‘consisting 
mainly of sagebrush, and an understory 
of various native’ grasses. 


“Appellant. argues: that the ; min- | 


eral reservation issueis governed by 
the law in-effect at. the time the 
- grant was made and poiuts to the 
case of Zimmerman. v. Brunson, 89 


_ L.D. 840: (1910), in which the pres-. 


, énce ot sand and gravely was held not 


to make the land ‘mineral in char-. 


acter. Although | appellant. recog- 


nizes. ‘that. this. decision; was, over-— 


ruled. by Layman v. Elis,, 59-L.D.. 


714 (1929), it contends that. sand 
and gravel were not considered min 


ee erals. ‘at the time: the: statute. was 
a passed. ae | : 
vIn a brisk. cnpabtiahid opinion, 
the’ Department’ has indicated that 


sand: and. gravel are. minerals re= 
served .. to. the. United. States: in 


patents: issued. “under the - Stock- 
Raising © “Honiestead : Act," event 
_ though such minerals:are no Joniger 
subject'to location under the: mining 


laws. Solicitor’s Opinion, : M--36417- 
(February, 15, 1957). This Board. 
has also ruled that sand and. gravel, 
are reserved i in patents issued, under . 


7 another: statute, 43: U.S.0.°§ 815 (g) 
(197 0), which. reserves “all min- 
erals to the’ United States. United 


a States v v. Isbell Construction Co, 4 


DECISIONS OF THE. DEPARTMENT OF THE INTERIOR ~ 


BLA 205, 78 I.D. 385. (1971).2 The, 


Raising. ‘Homestead -patents.. 


arguments ‘raised by appellant, how- 

ever, have not been fully considered 

previously, and ‘the reservation in 

the Stock-Raising Homestead Act — 

has not previously been construed — 

by the Board of Land: ‘Appeals. | 
. [1] At the outset, it’ must be rec- 


ee that ‘the appeal concerns. 


construction of a mineral reserva- 
tion ina patent issued by the United 
States, and interpretation must be 


consistent with “the: established rule 7 | 


that land grants are to.be construed 
favorably to the Government, that 
nothing’ passes except what is con- _ 
veyed in: clear language, and that if. 
there ‘are doubts they are resolved. 


for the Government, not against-it.” 
United States v. Union Pacific Ro | 
Go., 853. U.S. 112; 116 - (1957). | 
Under this rule, dand and. gravel. 


should be considered as: included Mm. 
a ‘reservation of all minerals to. the 
United States unless it] is clear that 


they were ‘conveyed by the’ ‘patent. 


under. the statute: In-U inited States 


v..Union. Ou Co. of California, 54g a 


F.2d. 1271, 1273 ne Be (8th Cir.); 
cert. ‘denied, US., 98° ‘S.Ct. 12 


(1977), the Court: ‘cited Union - 7 


Pacific and held that, geothermal. re- 


- sources, of" “previously unrecognized 


value: were. reserved: ‘under Stock: 7 
The 
Onion Ow ruling at 1274 and 1277 = 


is particularly. saree to the Sp Pa 


pete herein: er ee es 


2 The Stock-Ralaing ‘Homestead ‘ACE aitfeied 
originally from the. statute construed in Isbett . 
Constr uction Co., supr a, WwW ‘hich - statute pro- 
vided from the date’ of its enactment ‘for. com-~ 
pensation for damage to the land as. well as to 
improvements. 43 °U.S:Cc. § S18E(a) (970). 
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* * %, ‘The ‘Act's ‘fackeounds; language, 


: and legislative ‘history offer. convincing 


, evidence that Congress's general purpose 


was to- ‘transfer: to private’ ownership | 


tracts: of semi-arid public land capable of 


" being. developed. by . homesteaders -into- 
ee self-sufficient agricultural units engaged | 
in stock raising and forage farming, but — 
to retain subsurface resources, particu- 
larly mineral ‘fuels, in ‘public. ownership. 


for conservation and. subsequent orderly 


disposition | ‘in. the. public. interest. The 


7 agricultural purpose indicates the nature 
of the. grant Congress intended ‘to pro- 


So vide homesteadeérs via the Act; the pur- : 
pose of retaining government control over 

-. mineral fuel resources indicates the na- 
ture of” reservations to the United States 


‘Congress: intended | to. include in ‘such 
grants. . 


= - a pee 7 
% * * The e report: of ‘the. House Commit- 


} tee reproduces a. letter from the Depart- 
nient of Interior endorsing the. bill. ‘The 


_-‘Departmént ‘notes’ that “all méineralls] 
| within the lands: are reserved to. the 
oa United. States.’ “H.R. . Rep. No. 85; 64th 
“ Cong., Ast Sess. DS. (1916). a ea 


o* gee | *- A PG oe ake ae Se ath WME esd, 


the 4 floor débate“is reveslitig: The pill 


drew. opposition - ‘because. of. the. large 


acreage to be given. each’ patentee. See, 


é€.9., 52-Gong. Ree: 1808-09 + (1915) © (re 


marks of Rep: Stafford). -In response, sup- 
. porters emphasized . the. limited purpose 
and character of the. grant. They pointed 


out that because ‘the public’ lands in- 
. volved - were. semi-arid, an: ‘area Of. 640) 


acres was. required. to, support. the -home- 


steader and his family by raising live- 


_ stock, F. G.,-4d. at. 1807, 4811-12 (vemarks 
of Reps. Fergusson, Martin and Lenroot). 


They also ‘pointed out that the grant was _ 
- limited to the surface estate, * * * and. 
they _ ‘emphasized in’ the ‘strongest: terms 
that. all minerals were. ‘retained by f the. 


United States. anes: peded]: 


The: primary. 


, issue cera Is 
- whether gravel constitutes a.“min- 


eral”. resource under the Stock! Rais- 
ing Homestead Act. The Act and its 
Jegislative history. support. a broad 
interpretation. of. the. scope of the 


mineral: reservation. Although no — 
reference to gravel: appears in, the 


statute or legislative history, we be- 


lieve that holding gravel to be-a re- 
served mineral is. consistent, with 


; Congress’ dual: purpose in conyvey- 


ing land for stock-raising purposes 
and retaining : the right t to ee | 
all minerals... 
fof OV: The. ‘Stocle Ralaing: Home- ae 
stead Act.was enacted to encourage 


further. settlement. on. public land _ 
and increase the supply of livestock: 


It was recognized that. vast: unpopu- 
lated: areas: of the. West were semi- 
arid. in character so. that: even 320 
acres, ‘the® maximum entry | under az 


existing ‘agricultural - land laws, _ 


would not. be sufficient to support. a, 
family. Although such land might 


not be suitable for. farming, it, was 


suitable ‘for raising livestock, and. 


: the desire to see. such. land settled = 
led.to the. consideration of legisla- 


tion. which: evolved into the: Stock- 


Raising ‘Homestead ‘Act. The Act 
provided: for: entry’ ‘of 640 acres of 


land.-desi gnated by the Department 


as stock: oaae land, which was s de- 


fined as 


$8 Jamids fie: surface of which isso 


: chiefly valuable for’ grazing and ‘raising _ 


forage crops, do. not. contain. merchantable | 
timber, are: not: susceptible of irrigation. 
from any known source of water supply, 


arid’ are of such character. ‘that six hun-- 


dred and forty. acres. are. reasonably re- 


quired f for the support ofa family oe, 


ce 


43 U. s. C. § 292 (1970). The Soeipe | 
vather than specifically Messe | 


that could be entered was: double 


the maximum entry under existing 
agricultural entry laws, and. Con-_ 
gress perceived the. need: to ensure 


that mineral resources would: not: be 


conveyed under what was a form 7 | 


agricultural disposal: 
Before 1909,: lands: ahh: were 
mineral in character were subj; ect to 


disposal only under the mineral a 
laws. United States v. ‘Sweet, 945 
U.S. 563, 567-72 (1918). Because _ 


such land was not subject-to dis- 


posal under the agricultural. Jand | 
laws, a homestead entryon mineral ' 
land could be‘canceled after'a min- 


eral. claimant: had. established. the 


- mineral character of the: land in‘a— 
contest - ‘proceeding, See, ages Lay 
of the Jand as stock-raising land 

: (“land the surface of which i is 


man Vv. Ellis, supra, in. ewhicha 


homestead. entry .was. canceled. to: 


the. extent that. it ‘included. a. sand 


and. gravel deposit. However, vari-. 


ous. statutes were enacted i in 1909, 9 


1910, and 1914° which’ pemnitted 
. agricultural entries on lands valu- 
able for ‘specified minerals ‘but . 

which reserved such minerals to the _ 


United States. The mineral reserva- 


tion provisions of the 1910 and 1914 _ 


_ Acts provided the models for the 


mineral reservation provision of the 
_ Stock-Raising: Homestead Act, ex-— 
cept that the Stock-Raising- Home-_ 

stead Act required a reservation. of. 
-3An Act for the protection of . the. ‘surface _ 
for. passage including. the discussion that fol- 
lowed relevant to. this subject . leave us no. - 


‘Gone of entrymen,.30 U.S.C. § 81. (1970), 
which provided for reservation of coal, 
4An Act to provide for agricultural entries 


on coal lands: 80 U.S.C. §§ 88-85 (1970): 
SAn Act to provide for agrieultural oniry 
of lands withdrawn,. classified,. or reported as 


containing phosphate, nitrate, potash, oil, gas, 
or espn ce materials. 30 a: Re Cc. §§ 121-123 
oes | 
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‘all ze opal and other minerals” 


minerals. ‘8 


The. 


that land’ may be subject. to multi- 
ple uses and that designation for 


one. form. of1 use should not preclude 7 


disposal for. other . possible. uses. 


. Thus, interpretation: ofa. convey-— ? 


ance wider the Act must take: into — 
account: the intended use for which. : 
the land was: conveyed and those 
uses ~ which. the. Government _ iIn- 
tended to. Teserves - United States: Mei. 5 
Union Oil Co., supra; see Sheen. 


_ Lynch, 48 F.2d 1044 (10th, Cir. : 
1981)2 7 


[3] The very name of the Act, 
and: the requirement, of designation | 


chiefly : valuable for - ‘grazing ‘and 


raising forage: crops * * . pie prior to eae 


entry, ‘mnderscbre: the limited. pur- | 
pose of the grant. United States v. 


Union Oil Co. of California, supra 


at: 1277. The text of the mineral on 


reservation. provision. makes. clear a | 
_ thata patent. of land for stock rais- 
; ing: purposes was: not to. give the 


grantee, the. right t to use. the land for | 


“mineral development and that: min- — 
eral development was only to pro- 


6 In Skeen, ‘supra at 1046, the Court stated: | 


14a. &* The legislative. history of the Stock- _ 
raising ‘Homestead Act. when. it. was reported . 


room to doubt that it was the purpose of . 


~ Congress in - the ‘use of the. phrase | ‘all coal 
and other minerals’ to. ‘Sepregate the two es- — 


tates, the surface for stock-raising. and dgri- 


- cultural purposes from the mineral estate, and 


to .grant the former to -entrymen and to 


- reserve all of. the Tater to the United States.” 


| Stock Pacns: acted | 7 , 
‘Act is predicated on the concept 


oa. ars WESTERN. NUCLEAR, INC. 
| | | a Rais 22, 1978 
Soe ee citiiatal ee ree in. ne 


fect or those that may later come 
into effect. This intent is further 


emphasized in the legislative his- 


sory of the statute. - | 
Phe comments of this Dep asthaent 
were included.in the report of the 


House: ‘Committee on’ the Public 
Lands’ ‘which. recommended enact- 
. ment of the legislation : | 


eo Another reason for the reservation a 
of the. minerals is that. this law. will-in- | 
duce the ‘entry of lands in those" moun- - 


- tainous regions where deposits of mineral 
are known to: exist or are likely to be 
found. To.issue unconditional patents for 
these comparatively large entries: under 
_ the homestead laws might withdraw im- 
mense areas from prospecting ‘and ‘min- 
eral development, and without such’ a 
reservation the disposition of these lands 
in the mineral country under agricultural 
laws would be of doubtful advisability. 


The farmer-stockman: is not. seeking 
and does not desire. the minerals, his ex- 
perience and efforts being in the line of 


- stock raising and farming, which, opera-_ 


tions can be carried on without being 


materially interfered with by the reser-. 


vation .of.. minerals and the prospecting 
for and removal of same trom the land. 
[Italics added.] 

ELR. Rep. No. 35, 64th. Cong. 1 1st 
Sess. 5 (1916). 


The House ear itself makes the 


following comment on. the provi- 
sions: - | 


it appeared to. your “Comite iat 
many. hundreds of thousands of acres of — 
the lands of the character designated | 


under this bill contain coal and other: 


_  Ininerals, the surface of which is val- | 
purposes. The. - 
purpose of section. 11 is to limit the oper-" 
ation of this Dill: strictly: to the surface of — 
the lands described and to reserve to. the. 


uable - for stock-r aising 


Cae States the. ownership and: right to 
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dispose) of all minerals wmderiying’ ‘the 7 
surface thereof. The section also provides. 
a method for the joint use of the surface 


of the land by the entryman of thé surface | 
thereof and the person who shall acquire ” 


from the United States the tight to pros- 
_ pect, enter, extract, and remove. alt min-  - 


érais that may underlie such lands, this. 


method to ‘be. under the: direction of the 


Sécretary* of the Interior’ ‘under such ih 
rules':and: regulations as. ‘be’ may ig a 


‘Seribe. Ertaltes: added. a 


Td. at 18, See eee | 
The. record ‘of ve floor debates 

also, demonstrates.the comited pur- 

pose of the: patent and the broad ef- 


fect of the: ‘mineral’ ‘reservation. 


When queried as to whether the.res- 
ervation. included..oil, -Representa- 
tive Ferris, ciate of the Com- 
mittee.-on the. Public Lands and 
sponsor and manager of the legisla- 
lation, . responded as follows: 
‘Mr. FERRIS. ‘It would. We believe it 
would. cover: every: kind: of mineral: Al 
kinds of minerals are reserved; and; 


more than that, it-does, not apply to tim- 
berlands or to lands susceptible. of irriga- 


tion or any land that can get. water from | : 


any known source. It merely gives the.- 
settler: who ‘is possessed ‘of any pluck 
an. opportunity | te go -out and take 640 
acres and make a home there.. aoe, 21 cs 
‘Mr.. MOOR®E of Pennsylvania, It any 
oil should: be discovered:‘on these lands 


_ later on, the Government’s right‘to that 


oil would be preserved under this. mineral 


- clause, would it? % 
Mr. FERRIS. "Yes: “and ‘further this. pee 
act authorizes the reentry “upon, these 7 


lands to: extract. oil. and coal. and any- : 
thing else in the way of minerals that: ~ 
may. be onit. |. 3 ae 
Mr. ‘MOORE of. Penneyivanian. “The . 


gentleman does not. t think. it: is | necessary bes, 1B 


to specify oil? a 


“Mr. FERRIS. No. That is a (inecal are 
But I have no objection te its being’ men- 
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a 


. tioned specifically if it is at all ‘thought’ 


necessary. I feel: ees — powers it 
cis not. 


. Mr. MOORE of Pasian, It hes 
been. called to my attention that the: oe 


_ ffmineral”,would-not include oil. 

Mr. FERRIS. -I do not think it is neces- 
Sary }: but if the gentleman thinks: there 
is. any: conceivable doubt about it we: will 


put it in, ‘because not a single gentleman . 
from the West who has deen.urging this 
legislation | wants anybody to be allowed 
to homestead minerwl lend, This does not 
apply toa single acre of land i in my own: 


State, and therefore I have no selfish in- 
terest in it. But these gentlemen who are 
interested in it do not-want to homestead 
mineral land or ordinary. homestead land 
or oil land. [Italics added. i 


58 Cong. Ree, 1171 (1916). 


. Indeed, .the broad scope of the 
reservation and the limited nature 
of the grant drew objections from 
Representative Mondell ‘who com- 
pared the provisions of. the pro- 
posed legislation .with the provi- 
sions of earlier. legislation.* which 
provided for agricultural entry of 
minéral lands: “They [patents 
under the earlier statutes]. convey 


fee titles. They give the owner much. 


more than the: surface; :they give 
him: all except the body of the re- 
served mineral. ” 53 Cong. Rec. 1234 
(1998). dn, later debates, he 0b- 
jected: : 

‘In the ‘first! place, 1. think the a 


‘should ‘be emphasized. that the bill es- 
tablishes a new method and theory with 


| regard: to minerals i in the land legislation 


in’ our country. It reverts back to. the an- 


— cient doctrine of the ownership of the _ 
| mineral by the king or the crown and re- 

serves: ‘specifically everything | that. is 
_. mineral in all the land entered. It was, it 


was 3 claimed, ty to accept a provi- 


: 7 See notes 3-5, supra. 
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sion, of that kind in order to secure the 
larger acreage. The Interior “Department 


insisted upon it, and’ many supported. that 
view. My own opinion is that that. policy 


is. not wise and that in the long, run it 


will be found to be infinitely more harm- 
ful than beneficial or useful or helpful to . 
anyone, either: the individual. or the: pub- 
li¢ generally. When one takes into consid- — 
eration the wide. range. of. substances 


| classed as mineral, the actual ownership 


under a complete mineral reservation be- 
comes a doubtful question. 


54 Cong. Rec. 687 (1916). 2. 
- Neither the Acti nor its Aigidlative | 


| history indicate any reason to-treat 


gravel differently from: its treat- 
ment-in- other Dep artmental -deci- 
sions ‘which, under other. statutes, 


hold gravel to be a mineral. EG. 


Layman v. Ellis, supra, and United 
States v. Isbell Construction. Co., 
supra. Patents under the Stock- 
Raising Homestead Act were issued 
for homesteads, not for ‘giavel en- 
terprises. The patent was not, in- 
tended. to convey the right to.use the 
land for mineral development, that 
right being reserved’ to the’ United 
States for ae eee under the 
mineral laws. | ; 

The Ninth Circuit in, "United 
States v. Union O4l Co. of Califor- 
Nid, SUpTA, at. 127 314, n. 5, has 
ruled: 


This is basically a od of legisla- 
tive intent * * *, To the extent that the 


‘argument ‘rests on the meaning of the 


word [minerals] itself, however, the gov- 
ernment is‘entitled to*have the ambiguity 
resolved in its favor * * *. 7 ce 

-. Appellees argue that the: ‘term “min- 
erals” is to be given the meaning ‘it¢had 
in the mining industry at the time the 
Act was adopted * * *, This is a minority 
rule, United States v. Isbell Constr: 'Co., 
78 Interior Dec. 385, 890-91 (1971), even 


ey) WESTERN NUCLEAR,.. AINC., 
a ee S. Hay 22, (1978 | 


as. “applied 


. 53. (1976): 


Appellant ‘dod: not (fully set + forth : 
the effect of Layman in overruling 
Zimmerman. 


| Layman was 
7 merely a decision which held that 


sand and gravel would prospectively. 
be ‘deemed: minerals; 
- pesolved''a, conflict between’ parties ; 
that: had. already. entered the land _ 
and canceled an existing. homestead 
entry to the extent that-it included : 


sand. and’ gravel deposits. Further 


more, Layman specifically. points e 
— out. that Zimmerman was not an ac- 
4 curate. statement of the law in 1910 
| and - ‘points - to a number of con-— 
~ temporary authorities which con-~ 
flet with Zimmerman. “Even if we 
_ were bound to: construe: the reserva- 7 
tion in accordance with the law in 
effect. when the patent was issued or” 
when the statute was enacted, there 
 istio reason to believe that Congress - 
= ‘intended. the reservation to ‘be sub- 
ject to.'thé erroneous rule in Zim | 
> Merman, rather. than those other alt: a 


thorities.* 8 


contends that the surface of the land 
consists of sand and gravel and that 


~~ we should not, deem these substances 
as reserved: ‘because their develop- 
ment would destroy. the surface and 
thus: nullify. the patent. Appellant’ S| 
_. .argument - “obscures. the » ‘Congres-_ 
ee ‘sonal intent to reserve > mineral 1 re- 


8In 1918, . the. US. Geological . oBaleess pee 
. eupded: the. presence . of: grayel as .2 sufficient 
+. basis for. 


Classifying. land: “as mineral... U.S. 
“Geological Survey,: Department. of: the Interior, 


. . “Bubetin .587,. The. Guaseifoaston: ott the. Public ; 
— Lands, 138-42 (1913). - eae 


266-8 67 184 


| to’ ‘permit conveyances. AT 
American Law of Mining ila at Bore i 


not. 


the decision . 


- Supreme Court. of New 
. quently held sand and gravel to’ be, reserved 
“-under a. reservation. of. all minerals in .@. W.- 
Burris vy. State. ex rel: State. Highway. Com-. 
mloston. 


Crees 


So urces stor. disposal ander the r min- 


eral laws. If a mineral is. ‘Hot re- 
i served ' ‘when its development would es 
‘injure the surface, then even coal in. 
shallow, deposits would ‘pass to the oe 
-homesteader, despite the” unam- 


biguous intent of the Act.’ ae 
- We recognize. that. there j is a sig- a 


eifcsat body _ of law to the. ‘effect 


that. mineral reservations do not i= 


elude the right to destroy the entire — 
surface in developing, the mineral. | 
= Such. rulings. arise from the ¢ concern 
that “the. grantor would have re- 
tained, dominion « over that which he _ 
purportedly conveyed and that the 
_ grantee. would be deprived. of the. 
very substance of his bargain with- oar 
out compensation.® Holding g eravel. 
_to be: a reserved mineral does not — 
deny the holder of a stock-raising oo ey. 
homestead patent. the ‘substance of 
his bargain. without: compensation, ae 
because, the. Act provides. for ee 





The: ease involved a. dispute between 
the holder 


material from the land. Although. ‘the state ~ 


tik court did - not. exercise jurisdiction. over: the 
~ interest. of the United States in. the rock. de- - 
‘posit, it pUry ‘ported to apply Wederal law. How-- 
- @yer, the court expres sly. rejected: ‘the analysis ie 
taken in Skeen v. Lynch, supra, and held that Ee 


Congress did not inmtend to: reserve “rock. 


os The Ninth. Circuit, in Union: Oil: o.; +3 capri, 7 ; ; 
at D. ake. relied upon. Skeen and ‘recognized - 
‘that the’ State Highway Commission decision o. 


was not. in. harmony . with: the legislative his- 
tory of the Stock- Raising Homestead Act. The. 
Mexico — ‘has ‘subse- 


88 NM. "146, 538. P.2a 478. (8. Ct. 
NAM. 1975), but distinguishes Tragitio, supra. 


°-The- New “Mexies Supreme. ‘Court _— held Bg, Se 
that a rock deposit is;not.a mineral reserved) ~~ 
under the Stock-Raising Homestead Act, State meas 
ex rel. State. Highway Comm'n ve Trujillo, B2, 3% 2, 
im 7 NM, 694, 487 Pd 122,.125 (S.Ct. NML - 

. A971). 
Appellant ‘through’ its. counsel of land under a Stock-Raising 
- Homestead: patent and. a state agency: author- oo. 
ized by. the. BEM. to. remove reserved mineral on 
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: pensation. for damages | to crops aad | 


-' improvements. In’ 1949 Congress 


- provided also. for compensation for. 

- damage to. grazing values? In. 
-_ “neither the statutes’ specific 1 reserva- 
tion of coal nor inits legislative his-. 
tory, is there any indication that — 


is surface . deposits of coal or’ other 
“minerals should. be deemed excluded 
> from the mineral reservation, ce 


reservation. does “not reserve “all 
‘Yninerals” 1 but “all ‘the éoal and 


other minerals.” Appellant’ argues . 


“that under the principle of ejusdem 
| generis, sand and gravel” are not 


“other ‘minerals’. because’ ‘they are. 
‘not. similar to“coal. Howéver, this 
rule: of construction’ is: applicable 


where there is a series of ‘Specific 


» terms. which define a-class so that 


one May construe: a general term by 


reference to: ‘that class. See QA 
_ Sutherland, Statutes and Statutory - 
| Construction, 847. 18 (4th: ed. 0. D. 
Sands 197 3). Ifa dissimilarity with - 
coal were a. sufficient basis for ex- 


- : cluding: a given ‘mineral. ‘from the 


! scope of the. reservation; ‘then the 
-- expression “other miners” would 
‘be only surplusage’ because’: every 


| ~-other mineral .can-be distinguished 


{g) sae 9). 
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are only. aids in 5 ditonninings the 
| legislative. intent. and ought not to 
be invoked as. obstacles to. prevent. Fa 
the intent from’ taking | effect. dd 
3 § 47. 99, See, Pos, Skeen \ Vv, Lynch, ates 

: seid ae | fo 
«DBE Appellant eontentis thad the wea 
‘patenting | of the land in this case 

removed it from the status of public a 
_ land under 30° U.S.C: 8g 601-038 

fy Appellant points: out that the se 


(1970), and that this ‘Department 


* has no jurisdiction . over the gravel — 
- deposit 1 in‘issue. ‘This argument ig- 
~nores the. fact. that: section 9 of the: 
_, Stock-Raising. Homestead Act, 43. 
CSC. §299 (1970),” clearly. con~ 
| templates. the Department’s con- 
“tinuing. jurisdiction and. adminis-_ 
_ tration of deposits reserved by that. 
‘Act, Such deposits fall within the 
“ambit of the Department’s enforce- 
~ ment, suibhonity. 48 ‘US. C. / § 1201 | 
(1970). Ce 


[6] “The pee severance, 


: inj ury, or removal of timber: or min- 
eral» materials. from. public. lands: 
7 “under. the jurisdiction of . the De-. 
_ partment. ‘of . the. Interior; - except 
when authorized by lawand the reg- 
culations of the Department, is an. 

act. of. trespass. e. # (47 48 “ORR 
 9239.0-7. See also 43 CFR, 3602.1. 
from coal. Clearly, the-use of. equs- “Although 43 CFR. 9239, 0-7 ‘Yefers “ 
a ~ dem. generis. is not, appropriate. be- fas “public. Janda that: term can ae 
~ --gause the term. “coal” provides: an. 
_ “insufficient specific enumeration’on © 
_ -which-to base a construction of the 
ae, general, term “other’ minerals. Fd. 
8 At. 20. ‘Such: rules of construction | 


“ig 2 Tri: Bumpus v. United’ ‘States, 325 ¥. 24 264 | 





“qfoth Cir. - 1963), the court. applied. the -ejus- 
_, dem, generis ‘rule: in holding: that sand. and 
i ‘gravel - were not’ ‘inclined in -a’ reservation of 
“oil; gas and other minerals,” The reservation. 
.was in favor. of a private. party -who ‘had’. 
2) ) “¢onveyed ‘the: Yand* ‘to’the United States for’ — 
ae ee See. 5 of the et of” ‘Tune: 2a 1949, “30 ae 
OS. Co 854: (1970). ° * 
)"a-Mie” statute construed’ in’ “Unitea® piitae 
ng ‘Isbell Construttion Co.; supra, required a. 
“ péservation of “ale minerals.” ay ’ #8. Us s. Ce 3 ats 


reservoir.purposes,..and :the case:did. not: in- 


“volye construction ofa. Federal - land: grant. eo 
‘Furthermore, the rule was ‘appliéd only’ ‘wher 
the;-court; jdetermined* ‘that: the: result would are 
be. ‘consistent. with the. Antent: of. the Parties - 
“to the’ “transaction. res ; ha _ 


gs ‘aaa a WESTRRN NUCLEAR, ING., 
a te May 22, 1978. 


o only. 6 defined ; in. ed. Tk is not 


a term of art having a, specific legal 
_ effect. Ben J Boschetto, 21 IBLA 


193. (1975). ‘In. certain. contexts, 
2 “public. land” includes any interest 


_ in land administered by the Bureau 
of Land Management. See, ¢.g., 48 
a “US: CuAL -§1702(e). (West Supp. 
1977). The’ term must be broadly 

o defined when it is used to describe. 
_ the ‘Department’s _ ‘administrative 


responsibility to protect mineral re- 


" sources reserved by the Stock-Rais- 


ing. Homestead Act. : 
Ti. Under ~ 30 “US. C. $611 
ee (4970), the. status of gravel was 


a ‘Homestead “Act; “the. Surface Re- 
sources. ‘Act. was riot intended to op- 


— erate as a, ‘conveyance ‘OF any. -re- 
rae served minerals to ‘holders of stock- 


i: raising ‘homestead’ patents. Solici- 


tors Opinion, M-36417, supra. ‘The 
“effect of the. statute was. ‘to with- . 


a draw gravel. ‘deposits including 
those - “reserved under the : Stick. 


oo. Raising Homestead Act. from ap- 


" Development of gravel deposits on 
“public. lands” should therefore ‘be ek 

me ‘consistent with the terms of the Ma- ~ 
terials Act’ as amended: by the Sin 


Bae 


3 (OL ie bide is. ‘older tha beaveli in 
ye valuable deposit: is a mineral: re- 


| ages for the reinavel of about 43 000 op 
cubic yards. of material. valued ata 
royalty. rate of 30 cents. per cubic 
_ yard.8 Appellant argues. that this — 
determination. is: arbitrary;, capri-— 
cious, and: unreasonable because ap- 
= pellant leases a similar site from the 
‘State of Wyoming and pays only _ 
‘six cents per. cubic yard. However, 7 
it appears. from the record thatthe — 
6-cent. rate. was” established. by. a 
“State agency in. 1969 and has not 
_ been. updated ‘since then, and’ the 
es record does. not: make clear that the 
. State, established | ‘its rate on. the 


- 2 basis of then. fair market valué.. 
“only, affected i in connection withthe 


mining laws. The tnineral remains 
a ‘reserved’ under the ‘Stock-Raisin oe 


The ‘State Office determination 


was. ‘based. upon. an appraisal report 
: which considered four sites. The re- 
“port. indicated the royalty rates for | 
materials. from those sites, andthe — 
_ Sites: ‘were | compared ‘with the de- _ 
“posit. herein concerned ‘on. the basis. tes, | 
of location, character of the matée- _ 
rial, access, depth of the material, _ 
and thickness. of’ overburden. No 
comparable: evidence was offered by 
| appellant. A hearing will not. be 
_,propriation under the mining laws. ordered, in the. absence of ‘a, specific - 
. factual: assertion: that would, show 


. 3-The. appratéal. “Fepott: states. the: ccoyalty -_ 
=ontédta the: value’ in’ ‘the ground. “Departmental - 
a regulation: 4:3. CFR: 9239, 0-8 provides that the 
. face Resources, Act. 80 Xu, s. C. § 601: _ Measure, of damages is determined by the laws 
: “of the ‘state ‘In which ‘the trespass is com- | 
: ‘mitted.: We! are aware of. no. provision of Wy- 
~ oming : ‘law: which limits. damages’ to only. the 
‘Toyalty ‘value’ of ‘the ‘material’ removed, and. 
“eavherée® btate_ law provides: for: compensation a 


| : Served. to. the. United. States i in‘pat- — 
i: ents issued under the ritooke Haden | 


for damages, ‘the. measure of damages may be 


_ somewhat: higher - than, the. royalty. value of 
the material removed. See. _ Knife. River Coat 

: + oasMMining, Co; 70. I-D.-16,. Ag (1963); Our affirm- 

[9]. "Phe: ‘State’ Office determined ye 

- gtrued:. as. fixing’. 1a: /Mmited~ Tule, for. ASSORS- 


“ae —— owed. $13,0 000 3 in dam- i 


emnene of damages. a 


ance .of. the. decision below. should not:. be.con- 


eno ompany, 


an appraisal is incorrect. XYZ Tele oe 
—--wtsion, Inc., 83 TBLA 80,81 (1977). 
_. Where. the: ‘Bureau of. aera Man-. — 
agement has appraised the damages 
fora, trespass, the appraisal will not S02 
be disturbed i in.the absence of. sub-: 
stantial. evidence that. the determi- | 


nation. is in -error. ub Lumber 
‘A-29527 (Sept. 17, 
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JOSEPH iW. Gone, 2) 
oe Administrative J wage 
We concur: oe cre 
Mies ere. es 
"Administrative Judges. 


“Doveras E, ‘“Henmouzs, ” - 
_ Administrative oh ruige. 


1963). Appellant’s position: was ‘ 


extensively | ‘briefed, and ‘neither 


appellant nor the Solicitor’ s. Office os ; 


responded to the invitation. to: sub- 
mit written argument as to the-ef- 


fect of:the recently decided United | ime 
States v. Union Oil. Company of >. — 


0 alifornia, supra. Accordingly, ap- 


_ Assuming the State Office eres 


OF: 30 cents per cubic yard isa rea-— 
‘sonably accurate appraisal, and that | 
‘the amount of material: taken. in . 
trespass is 42,675 cubic yards, 15 as. 
reported by Western Nuclear in its 
letter of Jan. 7, 1976,.and: appar- 
ently: accepted: ‘by: BLM, the pay- é 
ment due is: not $13, 000 as rounded- 
off by the : appraiser, ‘but rather oe 


ae ‘sum due is $12,802.50. - 


Therefore,. ‘punuint | te ae ‘au 


: thority: delegated: to the ‘Board of 


Land ‘Appeals by the Secretary of 


"the Interior, 43 CFR 4.1, the. deci- 


“gion a from: Is s affirmed as 


modified. . 


“ ae A siinilar rule applies a appraisals ‘used 
“to: determine charges for use and occupancy 


‘of rights- of- “way: ‘See . CG.5 Mountain ‘States 
ee enn oe and Telegraph, CO, 26 IBLA. 393, . 


| 882- (1976).: 
o3s On Oct,. 22, 1975, cary. Pletcher. of ‘West: 


oD Holsheimer. ‘that, 64, 333, yatds ‘have. Deen 


“ased and’ some 22, 000 yards. Stognptied, 
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81 TBLA 183° 


- Decided Ma ay 28, 1978 


“Kon eal from. deci sion: of th c 1 | 
pellant’s request fora: ae and | PPE oi é. ) orado 


oral argument is denied. _ 


State Office, Bureau. of. Land Manage- 


ment declaring: divestiture of title to 
lands granted under. the “Act of Feb. | 


295. 1925. (43 Stat. 980). separa 


“Reversed and remanded, 


Ls “Act of February. 95, 1925 Patents: =e 
of ‘Public: Lands: ° Genterally-—Publie * tae ¢ 
Lands: ‘Disposals of: “Generally 


An. ‘Act, Granting public. Jands ve the : 
- town ‘of Silverton, Colorado, for public a 
park’ purposes" (a8. Stat. 880, Feb, 25,. * 

1925), Pe oe ae ee, a 
“The above Act's ‘and the patent issued. in 
-accort dance therewith: ‘require. that: ‘the 


lands ‘granted. be used for. public park 


5 Plot only; and, the town’ g attempt ‘to | 
Tease a portion of the landy for the con- 


struction of camper sites dees not violate 


7 ‘the Act and. patent since the use. of a lim-.. 7 
‘ited part of the patented: land for. camper 4 
‘sites ‘is consistent with. recreational Land . 
‘public park. purposes. one 


_APPEARANCES: William FE. Corwin, : 
| Esa! Town 4 Attorney, f for appellant. 


7 ts, Joe TOWN. Or SILVERTON 
ete ae io | May 28, 1978 
ie : OPINION | Ry "ADMINIS. any ienad ‘wehich at the date of isgiance : 


TRATIVE ‘JUDGE ‘FISH- 


. MAN 7 


INTERIOR. ‘BOARD OF 
LAND APPEALS. 


se, The town. of Silverton, ietiid 
ce appeals from. the July 26, 1977, de- 
- cision of the. Colorado State Office, 
Bureau of Land Management 
(BLM), revesting in the United 


States: title- to certain lands pat- 


- ented to Silverton for alleged viola- 


tion of the saga ae chines. of 
the patent. -- 


980), under which the grant was 
made, reads'as follows: . | 


Be it enacted by the Senate and House 
of Representatives of the United States 


of America in Congress assembled, That 


there is hereby granted and conveyed to 


the town of Silverton, Colorado, for pub- 


lie park purposes, the following- 
described lands or so much thereof as 
said town may desire to wit: 


A: tract of land situate[d] in township 
forty north, range seven west, New Mex- 
~1c0 principal: meridian, in the county of. 


San Juan and State of Colorado, con- 


| forming as nearly as practicable to legal 
subdivisions, and not exceeding three: 
e hundred ‘and: twenty acres in extent, — 
- which land embraces what is commonly 
known as. lower Molas Lake, in said 


: county.. 
That Stich conveyance shall be made of 
the said land to said town by the Sec- 


+ retary. of the Interior, upon the. payment 

by. said town for the said land, or such» 

_. portion thereof as it may select, at the 

.. rate of $1.25 per acre, and patent issued | 

. to said town for the said land selected, — 

~ to have and to hold for public park Dur 

| poses, subject to the: existing. laws and. 

Soret regulations concerning public parks; and 
ss the grant hereby made’ shall not include 


of patent shall be covered by valid exist-  - 


ing. bona’ fide rig ght | or ‘claim initiated 


-. under the. laws: of the United ‘States: - 

_ Provided, That thereshall be reserved to. 
the United States all oil, coal, and other an 
mineral deposits that may pe found in 
the land so granted and all necessary use 


of the land. for ‘extracting the same: _ 
Provided further, ‘That said town shall = 
not have the right to sell or convey the — 


land herein granted, or any part thereof, — 
or to devote the same to any other pur- — | 
pose than as hereinbefore described; and’ - 


that if. the: said land shall. not be used 
as a public park, the same, or such parts _ 


thereof ‘not'so used, shall revert to the © 
7 United States. [Italics added.] i 


The Act of Feb. 25, 1995 43 Stat, 7 


~The. patent associated with the 
grant, No. 1027982 (May 31, 1929), 
also-recited that’ the lands were to 


be held for public park purposes | 


and contained the identical rever- 
slonary clause. stated in. “the Act, 
ed Aloe , : oo 
On Mar. 2, 1977, Silverton’ ne 
pellant) and Hillyer. Enterprises: 
(Hillyer) , a general | partnership, 
entered. a so-called “Maintenance~ 
Agreement” (as amended) cover- 
ing the subject. lands. The agree-. 
ment, as amended by. the pau : 


provides as follows: : 


THIS AGRENMENT dated this 2nd’_ 


“day of March, 1977, by and between the 
Town of Silverton, Colorado, by and. 
through: its elected Officers and Officials, 
hereinafter called the “Party of the First) .° 
Part” and: Hillyer Enterprises, a general. 
partnership, hereinafter called “Party of 


the: Second Part. 1 


WITNESSETH: 
“the Pay of the ‘First Part eve 


agrees to lease to. the: Party of the Second i, 
Part: on..a Maintenance : ‘Agreement for) 
- publie pe purposes. ‘a mace of land’ <a 
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known as Molas Lake Park situated in | 


Sections 6 and 7 of. Township 40N, R. TW., 


of the N.M P. M.,. . Colorado, ‘more aries” 
| larly bounded and described. as follows: — 


. Beginning at corner. No. : 1: -- thence 


| ‘South eighty-four degrees, fifty-nine: min-. 
ates. West - fourteen ;..and. twenty-five 
| hundredths chains to corner No..2; from. 
Le which. U. Ds - Location Monument : Molas, 

bears North twenty-two. degrees sixteen. 


minutes East: fifty-one . cand. four: hun- 
dredth chains | distant; . thence, . South 


| thirty- eight. deg TEES . twenty- five minutes. 
West _ forty- one. cand... . ninety-one :: hun- 
dredths chains: to. Corner: ‘No: 33 thence, . 
South thirteen deg rees two minutes Hast. 
twelve and sixty hundredths chains ‘to. 


corner. No. 4° thence, . -South : ‘Sixty . de- 
gTees forty-six. minutes. east. twenty-nine 
and twenty-eight bundredths ehains to 
Corner No. 5; thence: North: eleven: de- 


. Sees four. minutes : ‘Hast: sixty-one and 
} eighty-four. hundredths chains: to. Corner: 
No. 1, the place of beginning, containing : 


_ one. hundred - ‘thirty-seven Acres” and 


two hundred ‘twenty-seven thousandths- 


Of an acre, according to the Official. Plat 


oe Of the ‘Survey of the said. Land, on file. 
, coe the General Land Office. [*] ; 


si ‘The Party of the. First Part I leases 


the above described Teal proper ty for pub- : 
‘lie’ park . purposes to the Party of the 
Second. Part: for a. term’: ‘of five years be- 
| ginning January 1, 1977, and ending on. 
os December 31; 1982. For leasing the above: 
described. property, the Party. of the Sec- 
ond Part shall pay. to the Party of the 
. First Part, on or before’ Jue 1 of each. 
_ year the sum of $500.00. (Five Hundred — 
Dollars) per year. for’ the. lease of. the 


-sabove described real property. 


| 2..The Party. of. the Second. Part shall: 
ae liave the. right to install @- minimum. of 
ae thirty-one canap. sites. ‘on the said prop- 
_ erty over. a period. of five. years: with. the 

right of adding | additional - camp. units 


as the Party of the Second Part deter- 


os -Mmines feasible and. needed as long as the 
: gskue of the Second Part meets the re 





“© This description: encompasies “the. ‘entire 


- grant “and:.is. Adentical’. -to:. Abas. contained in 
_ ithe patent, fei oa 
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be portable. 
hhome(s) which are aoe such, - 
use. The approximate size of the build- 
; ing will be. 14: feet by 70 feet. eee 


‘185 LD. 


eer of the eae or statutes re- 


quired by the State-of Colorado, ‘County 


Of San. J evan and/ or the > Lown. of Silver- 


ton. : 
. 8. ‘The use of said Groner oy ‘said 
Party. of the Second Part shall be. for pub- 
lie park purposes’ in compliance with 43 


U.S.C. Section 980: titled “An “Act Grant- 
ing Public. Land. to the Town of Silver-  _ 
ton, Colorado for. Public Park: Purposes” ar 


and the Party of the: Second, Part’s. use. 

shall be limited to tlie area. set - forth in 

paragraph 11, unless | modified. in writing. . 
A. The Party of the Second Part: shall 


have the right to install a portable office.” - 
and portable store. on ‘said: ‘property ‘set 
forth in ‘paragraph At for’ the use of the 2 


campsite | facilities and ‘also. for the use: 
of the general publie; such ag maae shall ‘ 
_ building (8)... public 


_5. ‘The Party. of the Second Part ‘shall 
provide | free . parking facilities for. the 
public and. 2 a free day v use area on the said 
property. ue 

6. “The. Party ot ‘the Second Part aha | 


7 have all. such camping. sites. bordered by. 


logs,. rocks or comparable material and . 
shall furnish, fire pits. and picnic tables 


for. the use . area. and. shall . also have. ne 
trash disposal site ‘and ‘sewage disposal a 
site which shall be the responsibility of 

: the Party. of the Second Part to maintain. | 


7, In the event. that the ‘Party, of the 


‘Second Part. would. wish to install a. cen- ytd 
tral. water system. on the. said. property,. he =: 
“shall | have the right to be able to usé. any. | 
water rights ‘that the Town of Silverton, _ 
. may. own or acquire on the said property. _— 
_ .8. The Party of the First Part. shall, on. 
or ‘pefore July 1, 1977, exercise all reason-, a 
able effort to extend a road around Molas | 
; Lake which. shall be open. to. the use ‘of. 
the public and also to the. use of the Party, ‘ 
of. the. Second. Part herein. , ae 
9. For. consideration granted. herein. 
and for the additional. consideration of 
‘Ten. Dollars . ($10. 00), receipt. of which is. 
hereby | acknowledged, the Party of. the os 
os First Part grants. to the pussy of: the. See-.. vo 


oer.) ee 


* TOWN. OF SILVERTON: 


May 23, 1978 


ond Part an oshuon’ to renew this Aeree- 
_. ment for an additional period of ten years | 
prep tte beginning January 1, 1983, and continu-. 
ang. until December 31, ':1998.. Within 
. thirty days of the. expir ation. of: this origi- 
| nal Agreement, the Party. of the Second — 
Part ‘shall notify the Party of the First - 
— Part in writing whether or not he intends" 
. to exercise the option for'an additional 
‘Period. of. ten, years: If the, Party of the 
: Second Part SO elects to exercise this op: : 

= ‘tion, the Parties shall: negotiate a new 


| Agreement on a flat fee’ basis. 


. plan of operation] submitted to the Party 


of the. First Part on December'13, 1976, 
a ‘shall be made. subject to. Teview [and ap- 

i“ ? proval . or disapproval] by“ the: Party: of 
the First Part, and subject to recommen-_ 
dations ‘of the then Chairman. of the 2 


- Parks. Committee, a 

eo “The area in. which the ‘Party of the 
i. ‘Second ‘Part. shall ‘be allowed to install 
| ~-eamper: ‘sites and set up a ‘concessionary 


«store for the. sale. of goods and services © 


ig set forth in. Exhibit. “A”. [appellant's 
Exh. DI attached hereto and. made a part 
hereof. 


| ‘grant: ‘unto the Party iof the ‘Sécond Part 


‘authority to deal with the United States 


Government or the Bureau. of Land Man- 


7 agement as it concerns the. area under the: 
_. Party. of the Second Part’s control as set | 
-. forth in Exhibit “A” [appellant’s Exh. DI _ 
‘toa map: (appellant’s Exb, D) of 


“the “Molas: Lake Recreation Area 
dated. Nov. 10, 1976.:The map'con- > 
tains. the: label - “Hillyer. Enter-— 

-— ~prises. Developer” and depicts 81 
proposed eeopeiee arranged. along oe 


E ‘attached hereto. AU the dealings -con- 


- seerning: the area: not’: under’ thé direct. 
bs control of the. Party ‘of the Second ‘Part 
a ‘shall be retained by t the e Party. oft the First , 


< ; Part. . : 


48° The ‘Party Of the 5 Second Part ana . 
re allow the. Party of: the First Part the oe + 


thority. to expand. the | area. set forth in 7 
Exhibit: An [appellant’s Exh. D}. Such 
- permission shall not [be] withheld unrea- 
_ sonably.. However at no time shall the en- . 
tire area be used by the Party of the Sec- 

ond. Part. for camper. sites. ‘The Party of - 


the Second Part shall not charge for. the 


‘use of fishery rights at Molass [ste] ‘Lake. oo 


“The: BLM. decision, finding ap- a 
pellant to. be j in violation of the re-_ 
versionary. provision. of the grant 7 
zs states 3 In its: ‘dispositive rationale: | 
- If such negotiation: cannot be: ached: Bie 

then: the: agreed upon rental rate. of the 7 

- property shall be a:percentage of the 
_ &TOSS receipts not to be-less: than 2%. nor ~ 
7 more: than 10%. of such gross. receipts as. 
- shown. by. the Federal Income Tax Return | 
“for: Hillyer Enterprises for each: | year of 

ae ‘operation. — 
e100 Changes or additions’ to fe re 
= for development of. the. camp sites. [as 


_ Instead of leasing Q. limited. area of the 


Park for. development of a commercial _ - mS 


campground, the’ entire park was leased 


to: Hillyer: ‘Enterprises. Although initial eee 

plans call ‘for ‘development only: ‘perhaps ao Oe 
[of] one-third of Park’s area, it: is. eve 
dent both from the language coutained in ~ - 
‘the lease and from our discussions with 
Silverton and Hillyer that development’ - 
“of as mach’ as 90% or more of the Park. 
for: commercial: campground purposes is 
ultimately. contemplated, subject only to — 
the approval of the: ‘Town of Silverton. — . 
. Thus, evell if it were possible for us to Gs 
reconcile | use ‘of a portion of land pat- Mee 
ented for “public park purposes” forthe  —- 
ex operation of commercial facilities under — 

the theory that such. use amounted to no 
owe are 
estopped. from. doing sO here by the poten-. 
_ tial: magnitude ‘of the projected develop- _ 
ment’ and the. degree: to: which: control mas 
Over: the area, has’ ‘been’ transferred ante ee a 


: y 8 on +t b ds 
“12. The party of. the First ‘Part shall” priva e; hands... 


more than a “concession”, 


‘Aan ere in its Soiement a 


| of reasons that. only ‘that part. ofthe — 
park necessary. forthe operation: of 

the camper park ‘would be under the — 
control of Hillyer. Appellant refers 


saa 


a loop access road ae one end of the 


Jake. Also.shown on the map are a 


| “day use area” along a fraction-of 


the lakeshore anda “caravan camp- - 
ing area.” Pointing to paragraph 10 
of the Maintenance Agreement, ap- 
| -pellant urges that the town “has 3 In 
--. no way relinquished control. over 
the parke? os ee 
Appellant — also oe improve- 7 
- ments made by the town since the 
aoe time of the grant. Among these are .. 
_ the construction of'a 1-mile water 


ditch, a ‘road around. the lake, a 


--small dam to control seepage; and : ‘ 


~ waterline from a spring t to > the ac- 
Coss. road.’ a 


| ‘Appellaat asserts ucts that . . 
3 ‘during 1976, the town. spent. $3. ,800- 

in upkeep, maintenance, toilet rent- “a loop access .road at one end of the 
al, and trash removal. ‘Appellant’s | 
oe position - is that the “Maintenance 
| Agreement. was entered, into to elim- 
_inate.a burdensome expense while 


preserving the public. park. charac- 7 


ter of the area.. 


_ Appellant: submits that Scher at 


‘the lake. would be under the. control 


of the state game and. fish regula- : 
tions. and that. BLM would be at lib- — 
-erty to monitor any fees charged by 

_ the town or a private: party’ for! 

: ee tain aspects we do not think its gen- 


The terns. of the: driginal ae eral intent is. to divert the use ofthe 


rae two . specific : ‘limitations. — 
The first is that.the town shall not. 
have the right to sell or convey the. 
and. granted or any: part thereof. 
The second is that the land: granted 


es camping. 


7 -ghall not be used other than: for pub- 


lic purposes. ~The question, then, is_ 
eae whether either or both of these ‘lim- 
os itations . “would be violated if the 


"DECISIONS: OF THE DEPARTMENT OF THE INTERIOR: . 


at: no time’ shall the “entire area 


| i Maintenance - Agreement mere a i 
Silverton and Hillyer s were pa into — 


operation. . 


: Paragraph 2. of the ‘serena — 
4 states. that. Hillyer. may install a 
“minimum. of 31. ‘camper sites, and aa 
has the right to. install an- indefinite Picea 
additional number of such sites “as - 
feasibly ‘and needed.” Paragraph 3 
of the original, maintenance agree-— 


ment, as amended by: the addendum, — | 
however, purports. to, restrict. the © 


use by Hillyer to: the area. appel- 

1 lant’s Exh: D (paragraph 11). We 
have examined and have previously | 
described Exh. D, 
-yer’s map of the. Molas: Lake: Rec- | 
reation Area and which ‘depicts 31 


which. is. Hill- 


campsites | as small rectangles along 


lake. Paragraph 18, embodied in the ._ 
: addendum, is somewhat puzzling i in 
that it appears to delegate to Hill- 
_yer the power to. allow the town to | 
. “expand the area set forth” in ‘the 


map, subj ect to the limitation that 


93. 


be used for camper | sites. Hillyer is” 


; obligated. to. provide. free ‘parking | 
. ay a free day use area, | 


—L] Although © the | ‘agreement 7 


lacks’ ‘specificity, and clarity in .cer- 


‘park, or-a portion. thereof from. the 


particular ‘purpose ~ stated - in the 


grant. We think, on the contrary, . ae 
‘that the development contemplated eee 
would. facilitate and increase the - 
“volume of: recreational. use by: the ie 
public. Camping, whether by tent — 

or: camper, is a. leisure and. recrea- 
tional activity in which people en- _ 


[85 1. D. 


| gage ens lee vacation ‘time. 


The country’s national parks — 
equipped with hyg gienic. facilities, - 


utilities, concessions,- ete., to. pro- 


vide an. attractive setting - for this 
type of recreational use, and. we 
have found no authorities holding 
that it is contrary to public: park 


_ purposes, | Camping . cwas. held a 


proper use of an unimproved park 

in Pobin vy. H ‘ennessy, 130 Misc. 226, 
993 NYS. 676, aff'd 223 App. ‘Div. er 
 10,.297 NYS 363: (1927 ),-and.: ue 
| “Fherous other uses? have been: held. 
ta be in: accord with public park: - 
aes - municipalities. 
have Jeased . park | lands. for such 
uses. Moreover, the lease. is not 

_- -vitiated by the fact that. the lessee: 
~ stands for a private gain where that 

e “gain is ‘merely incidental to the’ 
primary purpose of serving the 
public. See wrphy v v. Erie County, 
. 968 N.E. 2d TL iv) and Annot. = 


| purposes, | “where : 


- a ALR 3d 19.. 





ee 2 a’ city was “authorized to: reac part: of 
: gl ‘park. for a restaurant; in: Gushee .v. “New 

York, 42 App. Div. :.37,-58 NYS 967. (1899):5-: 
a portion of. land dedicated as an open: pub-. 
lie ‘place’ and. park was held available for 


leasing as a compact golf. course in Cohen v. 


Samuel, 80: A:2d ‘732. (1952): ae Ne library. was: 
ae properly a recreational use in. Me o0re. V. Valley: 

Garden... Center, . 185. P.2d:.998 (1947),. the 

court: noting: ‘in. conclusion that there had 
been ‘a multiplicity. ‘of. decisions. holding: that | 
public. libraries, art museums, natural history 
-eonserya- 
_ tories, ‘veterans’ ‘memorial halls’ and buildings, ° 


“museums, children’ S: playgrounds, 


restaurants, zoological and. botanical gardens, 


. pioneers’ memorial halls, . historical societies, 
_.. baseball parks, swimming pools; golf .courses, 
os, and countless others constituted A pec aeionel. 

a use of land. for park purpose... - 
.3-We note that. the laws: governing the oper- : 


ation’ of the National ‘Parks’ give’ explicit 
recognition to private. contractors. and . con- 


-cessioners. , See, ¢.g., 16 U.S. C.. §1.(b) (1970), es 
authorizing the furnishing of utility services 


to _concessioners within the: ‘National. Park 


P SILVERTON. 
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2 System. by the pecarunent: 
(1970), authorizing the granting - of: “privi- 
' -leges, leases,. and: permits.for the use,of land __ 
- for the accommodation: ‘of yee - 3. STOR: 3° 
periods not exceeding thirty years’ Z 
~$17(b)- (1970), authorizing. the ‘Secretary “to 

contract for services: or. other accommoda- 
: tions. oe a | 
ing for “concessions, ‘accommodations,. facili; 
. tles, and. services in areas. administered |) ae 
16. U.S. Cc. § 22. 


~:~ tn Yellowstone. 
-eommodation of visitors”; 
(1970), authorizing” the Department to. lease — 
in ¥ellowstone up to 10. tracts of 20 acres 
each to an individual or company “as: ‘the’ com- 
- fort..and' convenience of visitors may require 
for the construction | ‘and. maintenance: of sub- 
-stantital hdtel buildings atid buildings for the. - 
. protection of. stage,. stock, and equipment” 5. ae 
16 U.S.C. '§45 (a): and (d) (1970),. grant= 
ing. authority to the. Secretary, . .to.issue for. . 
‘Sequoia National Park leases for: parcels. not 
exceeding 10 acres. at any one place for: not é ae 
to exceed 20 years ; and 16 U.S.C. § 55 (1970), > 
authorizing. the : Department. to grant for’ — 
lands. in Yosemite National. Park, leases for. 
‘not to exceed 20 years for tracts up to 20- 
acres’: ‘for. “each. place - Not . to exceed ten in | 
number for each person or corporation “as the 
comfort and convenience of © veils may. ‘Te- -* 


We note also that: ihe town a a 


tains the power.to approve or dis- 
approve the development and there-. ee 
fore find no violation of the restric.’ - 
tion against. selling or conveying the Me 


lands. Appellant has pointed out — 


that the lands have been : a burden- a 
‘some expense to the town. 0 if. Atlas 

Life Ins. Co. v. Board of Education — 
of City of Tulsa, 200. P. 171 (1921). ft 


In summary,.our review permits - 


‘the conclusion that. the lease.is for. : 


‘the development, improvement, or. oe 
enhancement ‘of Molas eee Park es 





16 U. S.C. 
16 U. S. Cc. § 20. (1970), provid- 


the . National. Park: Service”; 
(1970), providing for leases up to 20 years 
National Park i 
16 U. S.C. § 32 © 


quire * * %,7% °°. . 
The courts lave given judicial recognition oe 
to concessionaire contracts: ‘affecting the Na- 


- tional Parks.. Universal. Interpretive . Shuttle 
Corp. v.. Washington: Metropotitan Area Tran- be 

United — 

States. ¥. Gray Line Water Tours of Charles- | 

7 ton, 311 F.2d 779 (4th Cir. 1962) ; ; Hiseman. 


Sit . Comm., 393. U.S. 186 (1968) ; 


Ve pean 433. F. SUBD: 1103: ¢(D.. Ariz, 1977). 


16: U.S.C. Fee: 


“for the ac-: fo 


ts for ‘the benefit and enjoyment, of 


the public. aie ta gages 
: The agreement ‘states that there 


S may be as. ‘much as. 137 acres in the. 


lease to be used. for campsite out of 


a, possible total of 320 acres raising 
the question whether the amount of | 
acreage committed. ‘to private de-. 
velopment: is excessive: in terms: of 
the public character sought: to be: 


- maintained for the ‘lands.« 
Our’ findings: are restricted. solely 


to the current: situation. We express : 


4 no ‘opinion whether other 1 uses would 
. be § im violation: of: the terms of the, 


ae ment authorizes ; the construction mn of | 
| i campsites on. 137. acres, but also con- — 
= templates that, even mhore: land: may’ 
be devoted to such use. ‘The assign- 
: ment of more. acteage. to. such. ae 
may violate the terms of the patent. q 
7 The BLM. was. ‘concerned. that: alk 


concern, 


“ ‘Therefore,’ pursiant: ry he a 
7 thority” delegated: to the: Board. of 


} Land Appeals by the Secretary of 


the Interior, 43 CFR 4.1, ‘the coe 


| sion \ ap pealed from. 1s reversed. 


: Fempurroxt Frsmatan, | 
| _ Administrative J nudge. 


: We CONCUR: 
Douaras E. “Hiuirkiquns,” 


Adminis trative J oe 


Maen Buvo;, . ie 
| Administrative Judges fe Be 
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“APPEAL or csH CONTRACTORS, 
: INC. oS 


: IBCA~1 107-476 . 


Decided Mu ay: ®, 1978 


“CX-8000-5-9010, Na. 
tional Park Service! | “3 : - ; 


“Denied, 


1. Contracts: Couistraction and Opera- 
oe tion: Drawings and Specifications ee 


Where evidence, ‘established. that ease ‘o 


of failure ‘of cantilever lintel and collapse” ~ 

- of thasonty.- wall was: improper: original - 

: shoring,’ as: well as: “noncompliance: with: 
appropriate directions. in; reshoring proc: 

2 C88, on part: of construction contractor’ Be. se 
a3 ‘employees, ‘and “where, evidence - further gee as 
showed that’ drawings ‘and specifications ares 
were followed in. construction: of similar: -: 
lintels: on. ‘same. project. with: ssuccessful- ae 
* result,.'the Board-finds such. drawings. and re 
. ‘specifications tobe neither defective Ror, — 


inadequate, 


: 2. Contracts: Disputes: ond. Remedies: He ‘s 
ais | Equitable Adjustments: mae ile 
| the lands. in. the park might be de-. 


“Where: evidence established. ‘that’ fant: _ 
voted to Sepa We share. this ' 


construction of original shoring and non: 


compliance with appropriate directives in. 


reshoring process on the part of: construc 


tion ‘contractor’ S own ‘ernployees - ‘caused 


failure: of cantilever lintel and- collapse 
of masonry wall, the. Board denies claim 
of entitlement to: an. equitable adjustment. 7 


by- the contractor ‘for : additional costs in- 
curred in reconstruction | of masonry wall ey 


as well ‘as.claim. for 30- day time. exten- - 
‘Sion, since the contractor failed ‘to ‘prove: 


allegations. of: ‘defective: or. inadequate 
Government. drawings and: sata Se a 


APPEARANCES: Mr. Frank AB Emig, ; 


Attorney at Law, Dunn, Keane and ** 
| Malzone, Beltsville, Maryland, for the: 


appellant; Mr. -F. Stewart Elliott, De- | 


~ partment: Counsel, eee D. D.C. se - 


for the. Government. 


7 M6 os : of ee APPEAL OF .CSH, CONTRACTORS - 
| cr? ae. May 25, 1978 mae 


% OPINION BY ADMINISTRA- . 


TIVE JUDGE DOANE 


IN TERI OR BOARD OF 
CON TRACT APPEALS | 


| il 


the game: ce oeaee er food conces- . 


_ sion building, located at the South- 
east corner of the skating pavillion. 
~The lintel failed. , ultimately causing — 
‘its collapse, as: aa as the collapse = 


of the immediately adjacent wall,t 


| Background 


This seal arises out at ie per- 
| formance of a contract awarded to 


appellant by the National Park 
- Service of the Department. of the: 
ae ‘Interior. for the construction. of: eB = 
skating pavillion and associated fa- 
_ ellities atthe: Anacostia Community 
Park edema in "Washingbon, 
DG. ie 
= : The. “gonstruction . eae “was 
fi ‘awarded. Dec. 24, 1974, ‘with. the. 
work to be completed by’ the close of. 
business. Dee.’ 31, 1975. The work 
was. to proceed, pursuant: to mutual, 


: agreement. and formal notice, as of 


‘Jan. 6, ‘197. 5. ‘The original contract. 
amount was $1, AT. 000. However, : 


| four’ Change Orders we @ ‘sstied. ; 
| ‘ : ; formal. . rejection . :Of .-the .. cracked _ 


walls on Aug. 15, 197 5, the Govern- 


ts time extension 6 180 days f because. | 
"ment: 


of -union strikes - occurring: from 
™ ke May 1, 1975 through Oct.-25, 1975, 
oe resulting 4 in a change of the comple- 7 
__tion date to May 8, 1976.4: revised’ 
contract amount ot $1,521,194.45, 
Coneee, 


‘resulted . from . the, 


a four, 
Orders. eines 


The contractor Elaine: an equis ~ 
in ° the» total. 
_ amount of $22, 480. 89 for additional 
a costs allegedly caused by inadequate | 

| design and insufficient’ Government’ 
specifications and directives. with, 
respect. to the construction of. a 
curved, concrete cantilever Intel j in 


table” adjustment 


~~ In addition, the contractor.alleged 

a delay of 30 days while effecting — 
the rebuilding. of the collapsed lintel) 
and wall, and, therefore, claimed : ao 


30- -day time-extension; oe | 
- Pertinent findings. af fact of ee , 


to. provide proper . and 
adequate _ shoring for.. the. subject. 
cantilever lintel; “that the failure to. 


do so. caused : the lintel: to deflect. 
which resulted i in cracks.j in the fac-.. 


ing tile of the walls. ‘radiating | 


outwardly and upwardly-.at. ap~ 
= proximately 45 degrees: from the 


corners: of» the lintel; “that: ‘after 


archieees, and engineers . 


‘determined that. as of.. the 
- inherent delay. involved ‘i in: remov-. _ 
ing and replacing. the: entire lintel, .— 


the contractor’ should. ‘rébrace the 


lintel with end- “grain bearing 4x4s 
at third- -points. on the lintel, as’ orig- 
inally. ‘directed, and then remove — 


the existing shoring i in order’ to , 


1In the building: trades; a: intel is defined | 
as a. horizontal architectural. member sup- — 


porting the weight ‘above an opening. Ao 


cantilever is any: rigid construction extending _ 
horizontally well: beyond its. vertical support 


used as.a structural element. ofa bridge, _ 
. building foundation, ta Random House Col- 4, Se 
feglate Dictionary. « fis Po Me 


contracting: officer. are. in substance Le 
as follows: that, both. the contract — 
specifications « and applicable » in- 
dustry: standards: ‘required the con-. 
: tractor.- 


148 DECISIONS ‘OF THE 
determine whether the visual - im- 
pact of the sagging lintel’on the 


building would be aesthetically and 


architecturally acceptable; that, if 


so, the lintel could then be repaired. 
| ie pressure grouting the remainder | 


of the wall; that these directives 
were not followed: by the contractor 
in that ‘the existing shoring was re- 


moved first instead of bracing with 
the 4. x 4s before removing existing 


‘ shoring, resulting in the collapse: 
that ‘the adequacy of the Govern- 
‘ment’s directives was verified by the 


successful’ Yepair of ‘another simi- 


larly’ situated lintel where ‘such 


directives were. followed. “Accord- — 
ingly, the contracting officer denied 
both ‘the ‘contractor’s ‘claim for ad- » 
ditional costs and the request for a 


30- “day extension of time. 


The appellant requests the Board 
to reverse the contracting officer’s Ss. 


decision, - | 


se ohiamerue ra 


OF TED INTERIOR | (85 ED. : 


a the Government: are ‘sustained 


by. a: clear preponderance of the 


| evidence, 


Evidence on he of Specif- 
- cations. and: Design™: oe 


” Mr. ‘Sapas K. Nazarian 9 was, ap - 
only the president.. of. CSH. Con- 


tractors, Inc., but was its principal | 


witness at the hearing.conducted at 

: Arlington, Virginia, Aug. 29-30, 
L977, with “Administrative. J udge a 
~@. Herbert Packwood. presiding... 
Apparently, Mr. Nazarian. also au- 


thored. the: complaint for appel- 


lant,? the thrust. of which was that — 
: section 04200, 3-3, B. i: of the con- 
tract: ‘specifications, required. shor-. 
ings ‘to. support . the. reinforced 
= masonry during construction;* but 
‘the. contract: drawings and specifi- 
cations were. completely lacking 4 in 
detail showing the contractor: how 


“ : to. construct: and. install. such shor- 


ok ssue Presented on’ Apped 


Tia ‘question. before. the Board is. 


‘whether the failure of the cantilever 
lintel and collapse of the wall: were 
| caused by. the Government’s inade- 
“quate design, incomplete specifica- 
tions, cr improper. directives (as 


— contended by appellant), or, on the. 
other hand, by appeHant’s: noncom= 
plianca- with: ‘the specifications and . 


directives, or ‘failure to -adheré to 


basic: construction: techniques and: 
industrial standards (es. contended 


3 tM the ie Government). 


Decision 


a more. sastiatles ly dscueest 


| below, we: find. that the. contentions 


“written: on a CSH Contractors, ‘Inc, 
head and signed only by Sarkis.K. ‘Nazarian, 


| tight. to prevent leakage » of mortar | 
- Brace, tie. and support as - required to. main-  / 
‘tain: ‘position and ‘shape during ‘construction 


; ings, and. that. penis the Tespon- 





2 The ‘complaint, " dated Gai 6, 1976, was. . 
Jetter- 


President. Counsel for appellant: first appeared 
in . the. proceeding by Chan oon May 12.6 


a The text ‘of ihe specication 4 is as follows 


> “SECTION 04200 UNIT MASONRY. 


_ 8-8 REINFORCED UNIT. MASONRY 


_B. Temporary Formwork: Provide: form- 
work and shores’ as: required’ for temporary 
‘support of reinforced masonry elements. De-. __ 
sign, aeee Support, brace and maintain form- ie 
work. 


© ae Goneecudt eer 6: Ss aeaea to. shape, 
line -and.dimensions. sbown.- Make sufficiently 


and ‘curing of reinforced miasonry:’ 
«2, Do. not remove: forms - and: iores “until 
reinforced. “masonry member has .. hardened 


sufficiently to carty its own weight and all 
other’ reasonable | temporary loads that may _ 


be placed on. it during coustruction.’ a 


grout. 


design was» 


(Dre 814-812). 


Me) APPEAL or. 


CSE. CON TRACTORS » 


May 25, 1998 


ability ‘for the Collages must’ rest 
with the National Park Service. 


Under cross- examination, how: | 
ever, Mr. Nazarian admitted that 7 
that specification. assigned the duty — 
and responsibility of designing the _ 
| formwork and shoring to the con- 
- 109-110). He also oe 
testified that he was not a struc: 
tural engineer and was not certi- 


tractor: (Tr. 


fied by any state to be an: engineer 


“CE 101) s and further, that al- — 


though the design and _ specifica- 
- tions were inadequate as. alleged i in 


— the complaint, he would. not refute | 
8 statement bye a structural engineer | 


~ that: the. désign was: adequate or a 
; statement by: an: architect’ that the 

ae 
turally: (Tr: 7). 


Mr. Jamies Madison: Guttaie a reg- 


years. before. being. empleyed. by. 
the architects of the subject, project, - 
At p. 829° of the 

tr anscript. record, Mr. Cutts, called. . 
= by the Government as an. Super | 
ae ee Piers} testified as follows: 


a; You: have seeviewed the aesign on 


this building, haven't yOu 
| A. -¥es, absolutely: 


‘of. 


architec: | 


—Q) And do" aon find any fault in it tat 
: all)” aes Pe 

A No. The lintel: that “eollapséa. ee 
| ‘Tebuilt as far as I know exactly accord- 
ing. to the drawings, and. as I said it is 

in perfect. shape. All: of. the other lintels. 

-. were built. according to: the plans, “They - 
are satisfactory. There are’ no eracks: on 
any of the other lintels that I am aware. . 


@: “How. about: the Gaon: lintel ahd i 


- : "the: cantlever. have. ‘they. ever. ‘failed 
in any of the other buildings? © Cos! : 


- No. We have never pee a failure. 


| Evidence on Construction ‘of 
ee ee tie = 


oned. by. the. ap- 


andthe: carpenter. constructed: the 


. shoring for the subject lintel under. 
the direction: of Mr. J ack Barrett, Be 
the project, superintendent, for. ap- i 
pellant, and that. the vertical: brace 


ing consisted of nailed-t together. 


—4x4s.(Tr. 12-16). However, under 


__ istered: professional engineer in six eross-examination, — : 


- states,.as well-as in the District of. 
Columbia, specialized in consilting. 
oe structural engineering for about 25 


when. | con- 


fronted with photographs 9. and. Bock Ss 
Exhibit R of the Appeal File, Mr. as, 
-Kenney-admitted that.2 x 4s-mostly — - 
were used. for: the. vertical bracing 
although | they were told to use 


4x45 (Tr. 31-84). ates. ae 
Mr. Barrett, “was “involved 3 in an : = 


auto. accident. during the: second on 
rt week in Aug. 1975, and’ was re- 
| placed : as project. superintendent by. 
Mr. Joe Paxton after:the-shoring 
- was constructed. but before. the-col- 
lapse. occurred on. Aug. 21;.1975 
Mr. Barrett was unable: to- attend 
the: hearing, so “his - posthearing 7 


deposition Was ' taken” at his -resi- 


dence in Ocean City, Maryland,on  _ 
Sept. 20, 1977. His’ testimony gen- 
er ally: was of little aid inthis pro- 

| ceeding: because: most okt the perti- 


“The. ily” witness to. “testify at. _ 
the hearing who was present: when 
the or iginal, shoring for the subject 

~ lintel was, erected was Mr. Jan. Ken-_ 
“ney, a laborer assign | 
_pellant. to help. the ‘carpenter. ‘His 
testimony was to.the effect.that he 


Ea with two-by-four’s.. 


“Mreih. D. Smith, ied inspec- - 
tor for’ the’ ‘National. ‘Park Service; 
Rad a deg: ree in architecture from 


150° 
| nent. deena names, 

‘seemed to have escaped his memory. 
‘ However,” he “was ‘quite - positive 
about the shoring, At pp. Gand 7 of 


the deposition ene Be sce testi- 
> fied:as’ follows: ee 


Q. ‘Do you recall whit type of wood 


. was used. in this initial’ shoring? °° 
Ae ‘Oh, we ‘had to. use “plywood, - we 


_ “had ‘to’ use” mostly two-by-four’ S tore 
 , than. likely. Ewo-by-four’ S: posts... 


Qe ‘Do. you. recall... - whether © four-by- 
- four’s “were used? . 26 . 


| MR. ELLIOT. I object. You are lead: % 
ing] ‘him on everything. Put my. objection 
; a the: record for. the Judge to rule on. .- 


- THE ' WITNESS : i teas don’t “recall 


_ .whether four-by-four’s were used or. not. . 
‘an doubt: it very. seriously. Probably. two- 


_ by-four’ 8. stamped together, you nail two 
of. them together, because four-by-four’ S 


_ ‘are’ too ‘damn expensive. You | nail a 


4 ‘couple. of: two-by-four’ s together, : more 


__ than. likely. .You. are only carrying a. 


short span - that you were. holding, and I 
PE obably. 


Under cross- ‘examination, it p. 16, : 
| a testimony is as follows: | 


| @ ‘And ‘you testified that the shoring. i. 
was with plywood and: ear eres 8, 18. -. 


that. right?:. | 

 .. A. Yes, Ti, am sure, it was probably. ‘two- 
. by-four’ s, yes. You know, they 

 (seabbed ‘together. I am Drettyis sure: ay was 


thie University: of Kansas and at the 


- time of ‘the hearing’ Wwas studying a 
for. his examination. for a _profes-. . = 
: of the a and ‘the. whole shoring a 


sional: license “in: ‘architecture. (Tr. 
184 BA): He’ testified: that im: his opin- 


"DECISIONS OF’ THE ‘DEPARTMENT. OF THE INTERIOR 


‘and. dates: on ie 


| have two-by-four’s: this. way: es 
‘Re (indicating) and then go down. to. the.- 
aba ‘ground. with’ them, prace them ‘at the . 
—-.. bottom! and put. ‘your plod on. top. 
This is basically what we did. 2): 


“was” 


[85 ED. 


ion, ae: original sionne was. not 


- adequate ; that at a meeting on Aug. - 


18, 1975, .in the presences of Tom 


Meagher and. “Wayland. Fairchild, | 
Joe’ Paxton, successor to J ack Bar- 
ett. as project superintendent for 


the: appellant, ‘said ‘in ‘effect, “This 


-is some of the worst shoring Thave 
-ever'seen” ; that. before the masonry 
- svork for the ‘subject lintel started, 
a question. arose ‘between : the ma- 
-sonry subcontractor and appellant a 
as to: who-was'to provide. the shor-. 


ing; but. that Jack Barrett: yielded. 


‘and ‘agreed to ‘provide. the lumber 
and a: carpenter ;.that it was appar- 
ent that the:carpenter, under. whom > 
Mr. Kennedy worked, was-a fram- 


ing carpenter only, ‘with | very lim- 
ited, if any, experience in shoring | 
for concrete ¢ or r masonry work: (" Tr.. 
213-216). : 
“Mr. Thomas Meagher, wlio had 2 a 


aeres in Civil- Engineering. from 


Michigan. State. ‘University, took 


over the job: of. project. inspector - 
from. Mr. L. D.:Smith on ‘Aug. 7, 
1975, which: entailed a 3 weeks: dob a 43 
overlap to permit. Meagher to be-_ 


come familiar-with the. details of | 


the. project (Tr. 279). He testified 


at the hearing. that one of the first 
unusual things that: occurred after’ 


‘arriving on the job was, the cracks 
‘©, J the. concession. ‘building pointed — 


out to him by. Mr: Smith (Tre 279). 


He also testified that. “Gt: -was obvi-— 
- ous” that: the shoring, ‘was. not. ade- | 
quate to:hold up the weight of, the 
see and. the cement grout. fill and 


r 
wey ie eee ge 


defiected down 1 inch to three. 


ie 148). ae APPEAL: ‘OF CSE. CONTRACTORS . 
ee ee ae May 25, 1978. 


" gins ae an  inéh, allowing. the - 
: wall. to crack”: (Tr. 287)... 
. James Madison’ Cutts, the strue- 


ie anh engineer, explained, in ‘sub- 
_/: .Btance,: that the cause of the. cr acks 
was the - questionable method of 
“shoring: because, the load was trans- 
es 7 - mitted through — a. lateral. ‘shear | 
f through two nails. He said that for 

= ‘reinforced. masonry... construction, 

-_ call’ supports. have. to be erected in 
-.. a manner where you. get full end- 7 
8 grain. bearing of the: “supporting 
. member: sts bd 318). He’also pointed. 

. °-out.that all the. lintels’ on: the ee 

7 deflected’ due to: the nature of the © 
.-gonstruction. of. the. shoring which © 

_ -was improper and nota standard — 
a of Supe orine loads (Tr. 320). | 


- | Bvidence on the Cause ‘of the woe 


Collapse 


| “The “eyidangs: adduced _ at the 
ee Roaitg’ with. respect 10 the ‘cause 
of the collapse weighs heavily in 


= favor of the Government’s conten- 
~ tion that. appellant’s | employees 


failed. to. follow directives, speci- 

“fications, and industry standards 

in:the process of reshoring the sub- 
ject. lintel in. the concession. . build- 
; The. ‘witness. Ae ‘eavlained ‘that 
they: had: started to reshore wall 
‘No. 1 the same way they had re- 
shored” wall No. 2 and: that: Mr. - 
: ‘Paxton heard. the noise of the col- 
lapse and came to the. scene: enent | 
ers (Tr. 25,26). ae 
“Mr. Nazarian testified tint. after Rok 
the meeting. at. the site with. the : 
| contracting officer’ s representatives, = 


< ; ing 


3 “Mr. Jo an. , Resiy € ine ibe as- me 
| aed to the carpenter,. testified. 
that he and the carpenter reshored 


| : wall. No. 2 first. (this wall also had 


. : a lintel and: minor. coracks, but: did 
ef not collapse) ; ‘that they- used Ax As; e 
| - -eut them an inch. long and drove ; 
| them ; in with. a mallet; that. after ~ 


oo putting. one of the. 4 x-A4s in they” 
, oe a the one. next to it out, if it ee 


do? 
oer. “Au right, 1 think: that was: it ‘after oo 
we put this one in. I. mean, a truck came — 
up ard’ Neal went’ over to the truck, I 
think the driver wanted to know wliere _ 
_ the office was:And he went over to the 
truck and he talked to the. driver: And 
sat that. time, the. building just caved. in. 


. standing, 


WL 


to¢ come: ‘out, ana after that. the next | 


_. one, if it had to come out ; that some 
OF. them. were in. eee tight; that 


‘shoring out, and did not take any. | 
| shoring» out: before - putting. new | 
4x48 in; that. they put.in just one 
new 4x re in wall No. 2D and that it . 
: took 216 hours. to reshore that wall — 
(Tr. 24-23). Mr. Kenney: was. then: 
asked: about the’ reshoring of-wall | 
No. 1 (the wall that collapsed) , and et 
the. following, testimony. ensued : | 
-Q.. “Well, what’ aid you. do: first? Did 


You puta new one in, or r did you take an - 
oldione outta, : 


A. We put a new one in, “We pat. a hew 


‘one in “and: this one, we just took it out _ 
because it- WAS SO loose. 8 


Qs Okay: And after that, what did vou | 


Q. Where. were you when’ this -build-— | 


een the wall collapsed? - 


A. Standing | under it. Well, . T, was ‘ 


“you: know, - just . under: ‘the — | 
building and I had to move, very. fast to 
= aney from: ite: [Italics supplied.] 


. “ppinute, a 


25 152 : DECISIONS 


the engineer, the ‘sechitect. inspec- 


, tors, Mr. Paxton, and other s, where. 
everyone was trying to find a solu-: 
‘tion to the problem caused by the 
cracked walls, about 114 to 2-days . 
. Tater, Mr. Fairchild, the’ contract-_ 


ing ofticer’s representative, told him 


to, “Yes, please go’ahead and re- 
that he: 


move it and. ‘reshore -it”; 
(Nazarian)’ then directed “Mr. ‘Pax- 


-. ‘ten to.do it -who told Nazarian that. 
the directives and instructions were 
given to the carpenter exactly ‘the. 

way he received them—to go and. 
; install one shore of 4 x 4 size, and | 


remove the other one;., that’ al- 


though Bi oe ‘Paxton was still. work. 
ing. for appellant. he was not.going ~ 


to ee that. he knew what: the 
carpenter did because of the con- 


— versation right after the collapse 


| (Tr. 124-126). The record then re- 
na flects the following testimeny.:, | 


-Q. You weren't there? Pais et 
AY .No,. ‘I did not see him peeto en the 


) rors: ‘Immediately, as soon as it fell out, 


the: building fell down, he came around 


the: building. as I was standing there, } 
when he ‘explained: to me what he had 
- done. 
— Qe ‘Who came. aronhd the building? a 


A: “Mr. Neal Sadtler. - 

Qu What did he say, 4t anythitig? 

‘A. He told me that he installed. one 
shore, four-by-four, ; and 
when he ‘started. removing - ‘the ‘other 


‘one—and he told me it was compressed... 
_ There was'a lot of. weight on it. He had’ 
— ta force it to. move it.out. He moved:it— . 
the shore, the existing shore—and a, 
ee few minutes, a ‘few seconds 
‘Tater the building fell down. - | | 
_ Q. Do you know if he. mode. any: tests a 
--. about the curing to see if it was cured 
_ before he removed the shoring? a 


OA. No. [Italics supplied. 
“(t. wei 


_immediately . 


OF THE DEPARTMENT. OF THE INTERIOR - , ce a 


- Thomas Mesigher, vl engineer 
and project inspector, testified to the 


effect that after the walls of the con- 
cession building had ‘been. formally a 4 
rejected because of the cracks, ‘Aug. — 
15, 1975, it’ was ‘decided to havea. 

| complete meeting with the architect — ne 
and engineer, as well as with’ other 
Anterested parties, on “August: 18, 

. regarding the rejection and séllition. 

-to the problem of the wall; that such — 


a meeting was held at ‘the’ site on 


Aug. 18 with the structural engi- 
neer, the architect, the contractor’ —— 
‘representative, Mr. Le BOR ‘Smith, : 

Mr. Sarkis Nazarian, Mr. Jc 08 ‘Pax- . 
ton, and himself all present ; that co 
the main point of the meeting was — 
that although the wall was cracked 

and had been formally: rejected, be- 


cause of the problems'of obtaining _ 
materials, rebuilding the wall-and 
meeting the ‘Bicentennial deadline, 
the Government’ would let the con-— 


tractor have the option. of attempt- eee. eee. 


ing ‘to repair the wall ‘providing ? | 
the architects thought the final 


product would be acceptable; that 
there were no specific’ instructions _ 
given regarding the reshoring other © 
than 4 x 4’shores at third points | 
would bé acceptable; that he, Mea- 
gher, was at the project site on Au- 
gust 21, when the collapse occurred: 
that. Too’ Paxton, the superintend-— - 
ent,’said he knew exactly what: had - . 
happened — “from the carpenter’ S 
‘statements to him, and that the car- 
 penter had simply started pulling - 
out some of the shoring without — 4 as 
bracing it previously and adequate-— be Ae bate 


ly;: that. ‘later, at another ‘corner — | 


of the building, by: eahehilly install aes 


Be Ma) eee asa “APPEAL OF. csi: CONTRACTORS 
- ; ee | a 7 re May 25, 1978 

) ee Pe x te ee ‘at. hed aoe 

| ‘tightly under the wall, then remov- © 

“ing the old shoring, no extra deflec- 

“tion. was allowed to occur.and the 


‘repair was eventually accomplished 
successfully (Tr. 281-285). 


James Madison Cutts, the struc- 
‘tural engineer, as ‘well as the other | 
Government witnesses, Raymond A. | 


‘Hare, the. architect, and L. D. 


Smith, the previous inspector, gen- 
~ erally confirmed the mony of 
7 Mr. ‘Meagher. oo 
We note: a significant. contradic:. 
=. oa between the testimony of Mr.. 
- Kenney and. the statement attrib- . 
~ uted to the carpenter by. the testi-. 
- mony of Mr. Nazarian with respect _ 
to the ‘condition. of the: old shoring 
piece. removed | just. before the col- - 
~. lapse. We also deem. it: significant. 
7 that: Joe Paxton, the construction 7 
oe Se superintendent who was still em-- 
ployed by the appellant at the time 
__ of the hearing,.did not testify, and 
_. that no explanation was offered for : 
his failure to do so. rota 
| On the basis of the fonpoiay 6 evi- 
a dence, together with our study and _ - 3 
consi ideration of the ehtire record in 3 rather than some fault attributable if 
_to the contractor’ S manner. (9a peer 2 
formance.?.° . 0° : 


this case, we. make the following 
findings of fact: oe 


1. That the plans,. contract ee 
fications, and directives provided by - 
the Government were. adequate.and 
appropriate for. the purposes. in-.. 
tended and didnot contribute to the | 
failure of the lintels and i anaes of 

7 the wall, a at 
oe That: the. ree cause. of: | 
ie failure. of the lintels was the i im- 7 
pr oper; and inadequate shoring pro-- 


a 266-867-185 
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vided hee ie by the ponteactor ; 
due to.a breakdown of communica- 


tion between the construction super- | 
intendent and the carpenter, failure 
of sufficient supervision, and the in- 


experience of the carpenter involved 


with respect to. shoring required for 
reinforced masonry lintels. 


-. 8, That the two main factors con- 
tributing to.the collapse of the wall 


were (a) the continued deflection — 


of the lintel because of the inade- co. 
quate. original shoring, 


and (b) 


during the reshoring process, the | x 
improper. removal of the old shor- =. 
‘ing before the new shoting,. was 
adequately i in place. ee ae! 
Ina recent case. aith: Srila igeee n 
sues, the. ‘Armed Services Board of 
Contract Appeals held that a:con- . 
struction contractor was not en- — 


titled to additional compensation - . 


for. rebuilding a riprap wall. that - - | 
collapsed prior to final acceptance 
because the. contractor failed to. | 

ee prove. that, the collapse. was due toa. 


defective design by the Government: oe 


[1,2] Likdwise, we hold fiers that | 
the appellant | has not sustained its 
burden. of proving: that. the failure 


cof ‘the: cantilever lintél ‘and sub-" 


sequent collapse of the wall occurred . . 


as the result of any. fault of. the 
Government: and has thus failed to 


establish: entitlement t to an mnequitable 


4 JOBEAR, INC., ASBCA No. 22050 (Dee. 6, oa. * 
1977), ; 78-1 BCA par. ‘12, 952. — ct 


adjustment. The appeal eae there- 
oo denied. Graig : 


ies Doan. 


| Administrative ye Judge. 7 


7 z CONCUR? -— 
re Hoerperv Biewoon, ee 
Administrative J peta ae : ad 
DAVID As ‘PROVINSE 


7 35 TBLA eet 


| Acai fro1 om a ‘decision’ of the Montana 


ment, dated Sept, 2, 1977, rejecting oil 
and gas lease offers. covering. unsur- 


“veyed lands. located: in. navigable. por- | 


aa The’ ‘poundary of an. oil ‘and’ ‘gas: oe 


covering: lands’ riparian to a’ navigable 
—-. river is the meander line indicated on the 


tions. of. the. Yellowstone. 
| Mw 37867; MM. 37868. 


“Vacated ‘aid remanded. 


a 1. ‘Accretion—Oil cad Gas. ‘Leases: 
Lands Subject to—Patents of Public 
‘Lands: Reservations—Public Lands: APPEARANCE: David A. Provins, 


Leases and Permits—Public Lands: Ri- #5 


- OPINION. 


parian, Rights 


Unsurveyed fast lands, # formed, by acere- a 
tion to public land or to lands patented | 
.. with an oil and gas reservation, riparian nytERIOR BOARD or LAND 

to. a navigable river‘and lying within the | ae 
meander. lines of that navigable river, as © 


“recorded on the official plat, may be — 


. Jeased provided that’ a proper offer is re- 


_» eéived and. the other’, relevant eee 
- : precedent to leasing. are met... 


Laiids: Subject: to—Patents ‘of 
Lands: < Reservations—Publie 


‘Riparian Right 


3 DECISIONS OF THE DEPARTMENT. oF. THE INTERIOR 


f) urisdiction, Over: 1 Public te. 


: Federal aay: determines the legal Cae 
: terization. Of accretions, . avulsions,: and - 
-relictions. to. land. riparian , to navigable 
bodies: ‘of: water, where title. to. the Jand . 
- or reserved interests. in the land. remains 18 | 
“in ‘the. United States. | | 


: 3, Public Lands: Riparian Rights 


2%. 2 ~ Federal: law: follows. the common. law in 

re distinguishing * between’. accretion” and | 

= -ayulsion.. 
| “imperceptible addition of land to adjacent _ 

-Yiparian’ land. ; Title to. accreted . lands... 

_ . inures to: the-uplands owner. ' “Avulsion ig nee 
oo ahee sudden. perceptible shifting” of: the 
course of a river or: stream. In the case of © 


Decided May 26, 19718 | 


Accretion, is the. gradiial and — 


avulsion title to: the avulsed land™ ‘is: not 


— lost :by its former. owner nor: does. it ac 
~erue to. the owner. of. what was formerly ati 


. State Office, Bureau of Land Manage- a the opposite bank, 


A, Oil and Gas Leases: Generally il 
and Gas. Leases : Lands Subject. to— 
‘Public. Lands: Leases and. Permits,:. 


~bBade-s 


: official plat of survey and. not the ‘water- | 
line.” Thus, lands accreted ‘to the leased 
“lands may be separately leased.’ : 


‘Prose. 


‘BY. ADMINISTRA- 
TIVE JUDGE RITVO 


APPEALS 


David ‘A. ‘Provinse per conn 


a decision ‘of the Montana. State ss 
Office,” ‘Bureau of Land. Manage- fhe 


nee a it (B M 
oe: 9. ‘Acoretion—Aviilsion--0i ane Gas Z en ( Is )> dated: Sept. a 1977, 


Leases: 

< “Public 

me Lands: 
Lands: 


rejecting two oil and gas lease offers Pa es 

ebveting uhsurveyed, land riparian -_ 

to the Yellowstone River. The offers 

: describe’ ‘by’ metes and bounds: (1) - 
oe 104. 35s 78CTe! "tract: contiguous | to cae 


185 1D. : 


(1965); 


| ve en May 26, 1978 


ots 2 3, 4 a 3: 300. 29, aaa Tot yo 


gece 80, T. 24 ce R. 60. E., principal 


Ineridian, Richland County, Mon-_ 

tana, and (2) a 82.902-acre tract 
| contiguous: to lot'7, sec. 10, T.. OON., 
R. 59 E., principal meridian, Rich: | 
 Jand Gointy, Montana. Oil and gas" 

leases M 17979. and M 34395 embrace 
the. surveyed land.to which the un- 


es surveyed. tracts are attached. Lots 3, 


4,5, sec. 29, and: lot: 1,:sec: 303, have : 
: béen: patented with’ a reservation to 


a the. United States of oil and. gas. Lot = 


| : 7, sec. ‘10; is public land. . 


“In its decision ‘rejecting Kopel : 
lant’s offers, BLM c cites the follow- s 


ane reasons Es 


First, ‘according. to the. ‘Tategt abprored 
official survey, the ‘accretion: described in 


. the. offers. does not. exist ; and ther efore, © 
eo a lease to any. accretion would change the 


eo survey: boundaries. . without: ‘Official ° ap- 
- -proval ofthe survey.” Dd 
' Second, according of the official survey 


“Glat the land described in the. offers is a: 


‘portion of the bed of: the Yellowstone 
‘River’ ‘which is navigable and title to the 


‘riverbed passed to’ the. State of Montana. . 
-at-the time the State entered the Union. | 


Third], the. water line is the boundary 


-of the upland. A lease. toa lot bordering 


navigable waters’ would include ‘all. the | 
Jand-up to the water ‘line. By the same 
Tule, a. lessee may lose acreage bodering’ ° 
‘waters because OE sa 
ae ake et il riparian to *'*°% the navigable ‘waters of 


See Fe, eh oF a ia is. “governed: by: Federal Law.: 
ee, GE 1BLM: goes, on, Ce Say. “hae Gnaueyegea 
. Jands’ should. be leased only in “unusual or: 
 “yare cases’? but . ‘does “not, explain: why. ‘The » 
_ «decision. whether | to. lease public. lands. is’. 
within the discretion’ of the Séeretary ‘of | 
380. U.S. nes 
oan: Fender, 33. IBLA- 216 
“ (1977) 3 * Pred P, Blume, 28, IBLA ‘58° (1976). * 
= Circumstances, | 
. -render leasing unsurveyed lands. in question 


= [sie] navigable” 
a ‘érosion: ce 


 -the® ‘Tnteérior. Udall v.. Tallman, - 
CH arris | CR. 


ota such’ exist? which 


valid grounds for rejecting the offer: 
|S however, BLM did: not elaborate. tts ‘objections, 
‘we will express. ‘Ro. opinion . with ° “Fespect to - 
oo present ‘case. 


would | 
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“Notice a at was pcsived 7 


Oct. 6, 1977, and « a statement of rea- 
aon ‘retsived’ Nov.. 8, 1977. . 


~ Appellant. accompanied hie state: 
ei of reasons with evidence sup- 
porting his. description of the un- - 
surveyed tracts. Included’ are’ four 


aerial photographs of the land in 
question, two dated. Aug. 9, 1967, 
~ and two dated: July. 17, 1974, aon a 
appellant: apparently obtained: from 
the ‘Cadastral ‘Survey Section of 
BLM, and BIM surface-mineral 7 
“management. quads - “NE-32 (Jan. 
1975) and. NE-24. (Apr. 197 5); also 
covering the area in question. A 
comparison : of: appellant’s ‘exhibits 
_ with the-latest official. surveys of. the. 
area: indicates. ‘that: the present. 
‘course of the Yellowstone River de- 
Vlates markedly. from the meander 
lines recorded in 1884 ‘and 1902, the 
‘dates of the official surveys. In gen- 
eral, the river has narrowed. signifi- 
éantly and- additional sinuousity 


has occurred. As a result, much of 
what now appears to be fast land lies 


| “within - the official meander: lines of 
: of upland, bor dering navigable waters and 7 


the limit: of the United States’ ownership . “the river. Appellant. ‘presents. Six 


; “conclusions of law to justify his con- 
_ tention that. BLM. erroneously * “Te- 
‘, jected his lease offers: sour 


“Te Title - to accretion, to federal land 


2, That. the ownership, of” a. nidaridered : | 


ot. upon: a. navigable. stream. carries. with ae 
At the. ownership of the land up. to the | 





contrary: to the. public interest would: proulde : 
Since, 


: : described: 
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water line which includes title to. any” 


accreted lands. | 
_ 3. That a federal oil and gas. lease upon 
a lot bordering a. navigable or non-navi- 


gable stream covers only the interest in. 


| the land up to the meander line. 


ge That lands: between. the meander - 


‘line and medial. line and the water line 


_. as they relate to federally. owned lots and 


— mineral. Tights are unsurveyed lands. and 
as. such are subject. to filing for oil and 
gas leases under the regulations. - 
- & That: the Congress has tied the laa: 


ing of. federal tracts in oil and gas ex- 


‘ploration to: an acreage base and as. such 


_ the lease will eover only the exact. tract 

7 tn. said lease with rentals: 
assessed: ona per acre basis. ° 

6. That when: title. to cunsurveyed. ac- 


ereted Jands can be determined, these 


_lands-are available for. leasing when de- 


| seribed by tmetes and. bounds as set forth 
in ‘the regulation, eo eae 


Thus, « concludes appellant, under 


‘Federal law, title to the oil'and gas - 


‘resources in the unsurveyed tracts 


‘belongs to the United States, and 


the | tracts—unencumbered by any 
_ previous Teases—are: ‘available for 
leasing: 


‘We agree. BLM dia. not apply 7 
“proper. legal: standards i in judging 
whether unsurveyed Federal lands’ 
or lands with reserved oil and gas 
. within the meander lines of a navi- 
| gable river should be made available. 
_ for leasing. Furthermore, BLM in- 


correctly analyzed the rights of the 


= ‘Federal Government, and the lessee 


of the riparian: ‘Federal land ‘in the 


“unsurveyed accreted lands. Accord- ' 


_ ingly, we vacate and remand BLM’s 
| decision. , | 


_* [1] BLM iniproperly. eareliicd | 
7 that Federal oil and gas resources - 
could: not 


available for: leasing 
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amined 


8101:1-8 
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legally exist within. the foeuiders | 


lines of. the ' Yellowstone. River. 


Expert evaluation of appellant’s 


aerial photographs may well show | 


the physical existence of the. land 
appellant has-described in. his offer. 
If. BLM. harbors any doubts.as to 


the accuracy: ot appellant’s descrip- - 
tion, the photographs should be ex- 
signifieance oo 


and 
evaluated. a. SP un dy 3 3 

Tt unsurveyed. jende da es ‘the 7 
leasing of-such lands, within the — 


their 3 


meander lines. of the river, is, not 7 
:. precluded simply because. the lands | 

are. unsurveyed. ‘Rather, AB CER aw 
(1976) 


cand ..8101.1-4.. 
merely impose special. requirements 


‘on. lease offers » for‘ unsurveyed 
lands—most notably. that the lands. _ 
be. described. by. metes and. bounds. , 2 
‘connected. to. an. official corner of 
-the public. land. surveys .and. that — ie 
the offer describe any ‘settlers. on 
the land. These sections clearly | 
control BLM’s analysis that leasing _- 

| nnsuevey es lands would improperly 2 Ge 
“change. the survey boundaries.” — 
-The cited ‘sections would be super- 
fluous were this the case. Indeed, 43 | 
CFR. 3101.1-4(e) provides that the. 
description: of lands in leases issued 
prior tothe approval of protected — | 


surveys. will be conformed to the 
surveys when they. hhave- been ex- 
tended over the leased area..As no — 
finding was made: that. appellants = 


7 failed to meet the legal requirements es 
“for an. offer to lease eure 


4 Appellant ‘might alternatively. ave’ sub- 

- mitted.a valid private survey ‘to establish . Me 
the. existence of these lands. Forest. Oi. Cor- - ~ 
- poration, 15 IBLA 33. ne does not. hold . 

_ otherwise. a te wank 


 Péersen,. Jr. 
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lands nor ‘is ties any allegation 


‘that leasing of ‘such. ‘unsurveyed 


| lands would be contrary to the. pub- 
hie interest, 1t-was error to reject the 


offer on ihe: grounds that the land 


| day’ within: the meander: lines of the ; 


_ river and were thus unsurveyed. 


[2] The--question now arises | 
. - whether the unsurveyed land or the 
oil and gas deposits within the 
meander lines of the Yellowstone | 

_ River contiguous to public domain. 

or to land patented with a reserva-— 
_.. tion of the oil and gas are federally 
. owned and whether they’are covered 
oS by an existing lease. The issue is the | 
Same as to: both situations because 
where the United States has. pat- 
_.... ented-lands'subject to an oil and gas 
: ie =. reservation; lands accreting to the — 
. . patented lands are also subject. to 
- "the. reservation. See. David W. 
ds Harper, 74. L.D. 144. (1967) ; Sam K. 
12. TD, 251,  amued 


(1968). 


; To resolve the cueecon of owner- - 
| ship. we. must first decide: whether | 
State: or Federal. law supplies. the | 

ne applicable. Tule of decision. Until. 
-. recently, the-answer. clearly, would. 
—-: bethat: ‘questions concerning the ex: 

tent of rights incident to Federal. 
‘ lands’ ‘and: ‘resources ‘ ‘riparian: to 

- navigable bodies-of water were gov- 

_. erned by Federal law. In'State Land 
Board v. Corvallis Sand and Gravel - 


doctrine; and. riparian: ‘fast: Jands [is to 


- cm Company. (Brennan, Js ‘and Mar-. - 


be. determined] * * as a matter of fed- 
eral law rather than state law. But that a 


| Shall, J., dissenting), 429. US. 863 
(1977), however, » 


- Court. sharply. limited ‘the appli- 


a : - eability of Federal law. Specifically, 


the Supreme | | 
: of-fixing the: boundaries of. the: riverbed — 


~aequired. by the’ ‘State ‘at the time of its. _ | ? 
admission to the Union ; thereafter ‘the = 


that case ‘overriiled: Bonelli Cattle 2 


Company v. Arizona, 414 U.S. 313. 


_ (1978), and distinguished Hughes — 


v. Washington, 389 U.S. 290 (1967), 
on which this Board. has previously 7 
relied. Forest. Od. Corporation, a _ 


 -IBLA 83, 37 (1974). 


~Qur reading of Corvallis and the | 


cases cited. therein, however, con- 


vinces us that the applicable rule of 
decision in the present case remains 


Federal. law. That is. to. say that. 


Federal law determines the ‘legal. 
characterization of accretions, avul- 
sions, and. relictions, to land ripar- 


jan to. navigable bodies of: water, — 
“title to which remains in the United 
| States ¢ or in which the United States sit 
| has retained the mineral rights. : 


~The rationale of Corvallis i is that 


ander the. “equal- footing doctrine” _ 
enunciated. in Pollard’s Lessee v. 
Hagan, 15 U.S. (3 How. 212). 301 
| (1844), title. to. the be eds of. mavig- 
able bodies: of’ water. indefeasibly. 7 


vested in. the: States at the time of 


their admission. to the Union. Thus, 
a State may not be divested. of title 
to the bed in favor of an uplands: 
| owner by operation of Federal law, 


but: may only | divest. itself of title 


i throug. the. operation | of its own me 


law. ‘The 2 areas. court states at E 


816: 


ee ew 


{Dietermination of ‘the. initial 


: boundary between. a riverbed,: which ‘the | 7 


State » acquired ‘under » the equal-footing 


determination’ is ‘solely for: the purpose | 
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role of the equal- Sooliae doctrine is andiedl 
and as land:is subiect to. the laws. as the 
: State. eS >. gs 


The court, were notes ¢ a pos | 
sible exception to the rule in the case 


where title to the riparian land re- 


mains in the United States. Com-- 
menting on Bonelli. the court ex 


plains at BT112:, 


ee The only. ehiee basis. ‘Tthan’ the a5 
equal-footing. doctrine] . for. 2 - colorable i 
claim of federal right. in ‘Bonelli. was. that — 


long. been in’ private. ownership. and, 


| hence, under the ‘great. weight. of prece-- 
dent. from this. Court, subject. ‘to. the gen- 
eral body of state property law. Wileow State’ land: To hold: otherwise, as- 
v. Jackson [13U.S. (13° Pet. 498) 266 
(1839) ]- at-517. Since the application of — 
federal. common. law is required neither, 

by the equal- footing doctrine. nor: by. any — 
other claim of federal right, “we now be 
lieve that title to the Bonelli’ land should | 
have been governed by Arizona law, and : 
that the disputed ownership of the lands. 
in the. bed of the ‘Willamette River. in. 
this’ case: should. ‘be: decided: solely as. al 


' . matter of Oregon : law.: [TRootnote omit- 


ted.]} [Italics added..].- 


The implication is: ‘that had: the 
‘in Federal 


peer: Federal law would have — 


property remained ~ 


governed. | 


Wilcow. court. states? ee) 


that, ‘whenever. the question. in any court, 
state: Or federal,. is, whether. B. title. to 


Jand, which. had once. been: the, Property 
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.. LD. 27, 
‘Examination of the dante: SStee: : 


7 ‘ence to W ilcow ¥. iS ackson supports” 
this inference. At the cited page a 


7 poration, 


[85 Lb. 


of the United Sisiee. ‘hats sabe: that . 


question must be resolved by. the laws of se 


the United States; but that, whenever, ac- 
cording to those laws, the title shall bave - 


passed, then that property, like all other. . 
property in the State, is subject to state — - 
_ legislation, sofar as that. legislation. is: 
consistent with the admission, that.the 
.. title- passed and vested according: to. the : 
laws of the United States. ag _ 


The. question. here. is Senecio the 
riparian rights of the United States = 
in its retained land or interests have: ia 
the Bonelli ‘land: had originally been. ‘pat- : passed i a some way to the State.. 
ented to its: predecessor by the United ~ 
‘States, just as had most’ other land in’ tended, to require F ederal resolution 
the. Western States. But. that land. had 


The Wilcox principle may’ ae ex- 


where the. question. is to define the 


| boundary” between. ‘land: title. to 
- which: is in: the United States and 


the court: notes: im the’ language. im: 


mediately. preceding that. ‘quoted, 
would’ usurp the Federal. Govern- : 


ment’ - ‘contitutional authority to. 
regtilate the public domain. by di- 


‘vesting the United: States: of title to 
its own Jand. and reserved resources : 
against. its’ own laws, and would 
| ‘thus make’ ‘State law paramount to. 
| ‘Federal law. See, U.S. CONST. art. 
WSS. cl. Band art. VI, cl. 2.8 





@ The: Board reached: the same “coneineion? . 
on For est . O11! Corporation, supra. See | also, 
an. extended: ‘discussion in State of Utah,.70. — . 
45~48° (1963).. ‘This point is ‘erucial. Bt 


If it were: unclear ‘whether Federal -or. Mon-. 


‘tana. . Jaw ‘controlled _ title to. the: contiguous: 
“ands; this: uncertainty ;alone should justify. 
rejecting | “appellant's. Tease offer. Montana, in 
A MeCafferty: Ve Young, 397 P.24. 96 (1964), had 
aa oar apparently - departed” from: the commou jaw 
definitions of: accretion and avulsion. Where- 
We hold the true pringtple 1 to be this, : 


title to land-is uncertain. proper grounds: €x= 
ist for rejecting a lease ‘offer. ‘Forest Oil Cor- 
supra; J. WwW. MeTiernan,. 11 IBLA 
284 (1973) ; ME Georgette: B.. eee 10 IBLA ae . 
(1973), 7 


BI in oder os een under 
Federal: law the. ownership of un- 


surveyed lands ‘contiguous to the. 
riparian Federal. land, it is neces-.. 
sary to examine the meen by 
which the lands were added to-the™ 
riparian lands. Federal. law follows’ 
_ the common law in recognizing the’ 
oe distinction between” accretion and 
~ avulsion. Accretion: is the gradual: 
and. imperceptible addition of land 


~ to. adjacent riparian land. Phéla- the. extent an offer to lease lands 


- deliphia Co. v. Stimson, 293.U:S. 605 
- (1912).: Vebraska v: Towa, 143 US. 
359° (1892) ; ‘Forest Oil Corporation, 


_. supra; Palo Verde Color of: Title 
Claims, 72 LD. 409 (1965). Title to 
accreted ‘land: inures to the upland 
owner.’ ad. ‘Avulsion is the sndden ° 
perceptible shifting of the course of 
a stream oF river.’In the case “of: 
avulsion, title to avulsed land i is not 


lost by. its former owner hor ‘does it 


accrue to the owner of what was 


formerly the opposite bank. ‘i d. ot 


Both BLM and: appellant. have 
concluded that the unsurveyed lands | 
jn ‘question: were built up as:a:result 
_. ‘of aceretion. Wesee no reason to dis- 


turb this determination. Thus, under 
Federal jaw, ‘title to. these’ ‘lands 


7 vests” in the’ United - States. as: the. 
- owner of’ the: uplands, as. does the. “ 
title to the: oil: and ‘gas’ ‘lands aceret-— 
Ing: to ‘Jands® in: - “which. the United 
a States } has retained the oil: and gas. a 
4 Two. ‘additional terms. complete. the. ‘ext: ot 


con. Reliction,. cwhich is. treated. like, accre-— | 
‘tion, is the addition to riparian lands ‘caused . 


by. the withdrawal of a body. of water. Erosion. 


.° 4s the diminution of lands ‘by a process. oor 
: responding to accretion. 
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[4 BLM’s final: reason for ee . 
‘ing appellant’s lease offer was that: 
the unsurveyed lands described bye a 
appellant’s offer werealready cover- =~ 
ed by the leases issued for the‘up-. 
lands. In other words, BLM asserts. . 
that the boundary of a Federal lease of 


riparian to a navigable river is.the — 
waterline and not the meander line.. 


Were. this the case, BLM would. be- a 


—o 159 _ 


correct in. rejecting the offer, since | 


embraces _ lands presently. under 


~ lease, the offer is properly rejected, 


reg ardless of whether the lease is. 
“oid, voidable, or. valid. Forest. Oil 
Corporation, . (SUPTA;.. Frances . Me 


Kanowsky, 10 IBLA 358 (1973) a 


Bertil. A.. Granberg, 7 IBLA 162... 
(1972). We, however,. hold that the 


lease extends only. to the- meander = 
line and. riot. the. waterline, 


We have not. previously had oc- . 
casion to consider this precise qnues= 
tion.® In Sam K. Viersen, J?., supra, 
however, the Solicitor considered — 
the analogous’ ‘question of leases . 
bordering’ aac rivers: See 


also, James L. Harden, 15. IBLA- 
187 (1974), which adopts Sam -K--: 


Viersen, J r., supra. These cases hold - 
that the: common. law of accretion: 


and: relictions does not apply to de- — 
termine. the boundaries of oil and Z 
gas leases, bordering nonnavigable i 
waters. Instead, the boundary ofthe — 
lease i is the meander line indicated ~ 


byt aoe official plat. 


“he. ‘keting Ag asian Solicitor, however, se: 


apparently came-to.the conclusion we ‘reached pe 
; herein. in his, memorandum Leasing. procedure a 
im. cases involving accretions © too ss sata ad 
“public lands (July 9, 1954). ton! 


a 263. ae 
7 This second factor oss: not. t hold . 
he ‘true for the case of leases bordering 
on navigable waters. As explained 
= ‘above, the title to the beds of navi- 
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Two. factors ficured prominent 


ae reaching’ this conclusion. First, 
_. anexamination of the Mineral Leas-. 
ing Act, 80. U.S.C. § 181° ed seg. 

| iS (1970), suggests that the intention 


- of Congress that a lessee should re- 


— eeive only. a specific acreage. 1S so 
_ dominant that there is no room for. 
the common law. doctrine of ripar- 


jan rights. For example, the acreage 


of an upland lot shown on a plat of 


“survey is fixed and the rental due 
can be computed accurately and 
definitely. Sam EK. Veersen, It, 


_ supra at 262. Second, in the case of © 


a nonnavigable. body. of water, the 
United States not only owns the up- 


lands’ but. also’ the riverbed. For 


: Teasing ‘purposes, therefore, the 
- meander line is simply the dividing 


Ee, line between two tracts of land both. 
pee owned by the United States and 
available for leasing. Since the pres- 
“ence of the nonnavigable body of 
water. is. of. little practical ‘signifi- 
: “cance to the lessee, there i 1s no justi- 
fication: for arbitrarily» varying the 


location’ of the tracts to conform to 
“mmigeiaon oF the river. a a. 4 at 262- 


= gable bodies of water vested in the 


es States on ‘their admission to the 
Union. The upland lessee does, - 
therefore, suffer the possibility of 

a having. his leasehold: diminished by — 


erosion. ‘Considerations of mutual- 


ae ity me ‘suggest that the nae 
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should be permitt ted to enjoy expan- 
sion of his leasehold by accretion. 


We think, however, that Con- 
gress’ intention to limit the lessee to 
a specific acreage overrides this line ne 


of reasoning. eon. 
Considerations ‘of eee as 
not present a compelling argument. 


The common law holds that a lessee, 


who enjoyed. peaceful. possession - | 


‘under a landlord: without title: to 
the leased premises:may not deny — 
the landlord’s title and is liable for 


rent. Bishop of Nesqually v. Gib- 


bon, 158 U.S. 155 (1895); Rector. - 
ve Gibbon, 111° U.S. 276 (1884); 2 
Stott v: Rutherford, 92 U.S. 107. 
: (1875) ; Richardson v. Van Dolah, = 
499 F. 2d 912 (9th Cir. 1970). Thus, — 


it is not offensive to: the principles _ 


of equity that a lessee may choose to . _ 


pay rentals on a leasehold, title to _ 
only. a portion of which: is in his | 


lease, if he feels that the possession... 
of sucha leasehold would be ad- 
vantageous to him. Furthermore, Be 
that one lessee may be deprived of 


the full number of acres he might 
have received, does. not justify con- 
ferring a windfall on an one, 
different lessee. a8 
In sum, BLM’s rej jection of appel- : 
lant’s lease offer was based on Inap- 


propriate grounds. The record does 


not refute appellant’s © contention 
that the lands in question | are unsur- 


veyed Federal lands not. subject to | 
any existing lease..All-else being = 


regular, BLM should have —— a 


appel’ant’ s. offer. 


Therefore, pursuant: to. the ae | 


ioity: delegated to the Board of | - - 


; 18 1D. a. 


| | Josarn W. Goss; 


ee ee > ISLAND: CREEK co. 
| a a May 80,1978 


7 Tana d Appeals by the aes of. 
the Interior, 43 CER 4.1, the deci- _ 

gion appealed: trom 4 1s. s vacated a 
remanded. : oe 


Pater Rav. 7 | 
| Administrative J ‘udge. 


We. CONCUR >. 
So OAN B. nepimtons 


Administrative J wige. 


ws Administrative J wage. 


_ISLAN D CREEK, co. 


5 TRLA oar 


Dips from decision of the Wyeniing 


7 oe State Office, Bureau of Land Manage- 


ment, rejecting. applications. for. ex- 


tensions: of coal prospecting permit§ | 
7 W-23469 through . W-23472, ae | 


23474, and W-23475. 
“Asfirmed. 


1, ‘Applications « and Entries: ; Valid Ex- 


isting Rights—Coal Leases and Per- | 


mits: Applications—Coal Leases and 
Permits: Permits: Generally 


Seas: 4) of! the: Federal’ Coal. ‘Leasing 


Amendments Act of 1975 removes the au-_ 


thority. of the Secretary to grant. exten- 


~. sions. of. coal: “prospecting -permits,. sub- 
ee ject to valid existing rights, and. applies 
a to applications for permit — extensions 
_ ~ pending a at the time the law | was enacted | 


-mnits:. 


"Decided May: 30, 1978 


cee 


“by Cong gress. Such pending applications a 


are not valid existing rights under sec. 4 
of. the: 1975 Amendments Act because the 
authority to grant. coal prospecting per- — 


pit extensions was discretionary with the 
Ace Secretary. | 


 Q, Coal Leases and Permits: Applica- 


tions—Coal Leases and Permits: Per- 


: Generally — Mineral. Leasing 
oe) Act: Soy eae of the a 
‘ Interior | | 


: “the Federal « coal program was. substan- 
oe tially. revised in 1973 by the Secretary in 
proper. exercise of his discretion. The  - 

7 Bureau of Land Management did not ‘act 
in an arbitrary and capricious manner 

- when, under the new coal ‘policy, it sus- — 


pended. applications for. coal prospecting - 


permit. extensions and the. applications 


were eventually rejected because the Fed- 


‘eral Coal Leasing Amendments Act of 
1975 removed the authority to grant coal — 


prospecting permit extensions. A program | 
pursued for a period of time under astat- . 


‘utory grant of discretionary authority 8 


may. be reviewed and revised at any time 


"provided it is not done. in an arbitrary 
‘manner and is done within the authority 
me granted by. Congress. 


| 3. ‘Authority fe Bind Ce - 
‘Federal. Employees . and Officers: Au 
i thority to Bind — Government—Coal 

Leases. and Permits: Generally 2 


Reliance upon erroneous information pro- 
‘vided by employees. of. the Bureau of Land 


Management. cannot. create any rights not 
authorized. by. law. The fact that a coal 
prospecting permittee alleges } he ¥ was as- 


receive. permit extensions aides not. pre- 


vent the: applicability of suibsequent legis 


lation. ‘which — prohibits such extensions 


: from causing. his extension applications t to a 


be rejected. 


 USC.: 


t “ criteria the permittee must. meet. in 
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| APPEARANCES: 


D. C., for Bur eau of Land ‘Management. 


: “OPINION BY ADMINISTRA 


LIVE JUDGE THOMPSON 


- AermBion BOARD OF LAND 


APPEALS 3 


es Island: Gracie: Coal (coe ap- 
rok peals from the Oct. 5, 1977, decision 
_. of the Wyoming State Office, Bu- 
reau of Land Management (BLM) 5 
rejecting its. applications for exten-_ 
sions of coal prospecting permits 


W-23469 through “W-23472, W- 
23474, and W-23475. Hach prospect- 
ing pert mit was issued with an effec- 
tive.date of December 1, 1979, for 
the statutory term of 2-years pursu- 


 ant'to'section 2 of the Mineral Leas- 
ing Act of 1920, as amended, 80 — 
U; 8. ©. § 201(b). (1970). The exten- | 
sion applications. were filed in the. 
State Office on Nov. 24, 1972. The 
State Office rejected the applications 
~ . because section 4 of the Federal Coal | 
Leasing Amendments Act of 1975, 


90: Stat. 1083, 1085, 30 U. S. C. A. 
§ 201 (by i West Supp. 197 7), termi- 
nated the authority. of the Secretary 
of the Interior to issue extensions of 
coal prospecting permits. _ 

The former. provision. oft the Min- 
eral . Leasing Act. governing. coal 


prospecting permit. extensions, 80 
§ 201 (b). (1970),- sets “the 


order to be eligible for the: oxten- 


, : "DECISIONS: OF THE. DEPARTMENT OF THE INTERIOR 


| ‘William K. Bodell os 
‘JL, Esq., Lexington, Kentucky, for ap- 
_pellant; Lawrence G. McBride, Esq., | 
~ Office of the Solicitor, Washington, 


185 5 LD. 


‘sion. A ee 5, 4979, eer 
from the U.S. Geological Survey 


Regional Mining Supervisor, Bill- - 


Ings, Montana, to the BLM: Wyo- 


ming State Director indicates. that: 
a appellant met the criteria at the ex- | 


‘piration of .the. original term of its. 


_ permits. Thereafter; the extension oe | 
~~ applications: were referred to the | 
ar | BLM Director for review. 


In Feb. 1973, the Sacrétaiy of the : 


Interior announced. that no new. coal . 


_ prospecting. permits would: be is= 


sued pending further’ notice: and ; 
that no coal leases would be issued 
unless certain ‘ ‘short- term criteria” 

were met. The purpose of this mora- 
torium. was to develop “long-term” 

coal leasing policies and procedures. . 
Throughout ° 1973, the BLM Di- 


rector issued instruction memoran. da 


- which established the procedures for 


adj udicating coal lease applications 


in accordance ‘with the Secretary’s 


criteria. ‘Subsequently, the BLM 


: Assistant ‘Director ~ informed ‘the 
BLM: Wyoming State Director that 


appellant’s- ‘extension applications 
might be approved poe they mat. the 


vale te term coal Jeasing” criteria. 


Otherwise, the applications were to 


be suspended until further notice. 


. By letter. dated Jan. 18, 1974, the — 
State Office informed appellant that . 
its extension applications mist. meet | 
the short- term. coal leasing: criteria 


or. they would be suspended. Appel- : 
7 lant. was . given. the. opportunity, to 


submit: additional information . to : 


show that. its: applications met, the © | 
| short: -term criteria. However, appel- oe 
lant did not do. So. 0. No fur ther action. Co 


was, Guehe on ae @ plicicons until 
the decision appealed. from was is-" 
sued. During that time, the Federal: | 


~ Coal Leasing Amendments. Act. of 
1975. was enacted by Congress. 7 
Appellant argues that the BLM 


decision is arbitrary, capricious and 


a denial of its vested: rights in the 


‘prospecting permits. Appellant also. 
“OT gues, in. effect, that BLM. cannot. 


| apply. a statute enacted after the ex- 


tension. applications were filed. In. - 
7 “support: of its arguments, appellant, 
alleges that it expended. time and. 
: money i im. coal exploration with the 
expectation that it-would:receive ex-_ 
tensions in accordance with BLM’s 
23% “established practice”, of automati- 
ally granting such extensions. Ap- 


pellant: requests. a. “public hearing” 


te prove BLM has. ‘such an. estab- 
‘lished: practice. Finally, appellant 
. alleges that “authorized representa-~. . 
<_< tives” of BLM assured it the Secre-, 


tary would grant. the extensions. 


The» ‘Solicitor’s. Office. filed | an 
= answer on behalf. of BLM to appel- 
 lant’s statement’ of reasons. The 
| ‘Solicitor argues that BLM’s deci- 7 

.. -gslon was not. arbitrary and capri- 


-clous ‘because Congress had removed. 


its. authority to grant. extensions.. 


"The Solicitor. asserts that regardless 
of past actions by BLM, the author- 
ity to grant coal prospecting: per- 
mits extensions has always been dis- 
cretionary. It argues that. applica- 


tious for.discretionary action do not 


create ‘valid existing’ rights and 
| therefore the effect of the Federal 


% Coal Leasing Amendments: Act. of : 


nok ‘ISLAND. cane oo | : 
May 80, 1998. 
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tions. The Solicitor details the ac-. 
tions of the Department regarding | 
its: -coal leasing. policy and the.ac- | 
tions of BLM regarding appellant’s — 


extension. applications. It argues 
that the necessary elements of estop- 
pel are absent. from the handling of © 


appellant’s applications. It makes. 


additional. arguments which - need 
not be discussed in this decision... 
We find that appellant has failed 


to show that: it, had a valid. eX] isting ed 
right to the permit extensions. We _ 
Be find that: in- the absence of a. 
wested: right, BLM now has no au- 
- thority. to grant the extensions. For 
_ the reasons stated below, we affirm _ 
| the decision ofthe BLM State, Office 
‘Tej jecting. appellant's. permit, exten- 
-slon applications. — cs 


_ [1] Sec. 4 of the. ‘Federal “Goal, ‘ 


Leasing Amendments Act. of. 1975, 
90. Stat. 1085, completely revised 

. that par rt, of sec. 2 of the Mineral 
“Leasing Act. set forth in 30 U.S.C. 

: §201(b). (1970) “subject, to. valid. | 
existing. 


rights.’ » Among other 
things, “the revision ended the pros- | 


pecting permit. system of Federal. 7 
coal land development. Asa result; — 
the coal prospecting: permit sxten- 
sion provision in the pre-1976. ver- 


sion: of 80 U.S.C. § 201 (b). (1970) 


is no longer In effect:.and no new. — 
provision. has been enacted. 


Appellant ‘argues that. the new 
statute ‘cannot affect its extension 


applications because:they were filed 


before the new statute was enacted. . 


Th This | Department must administer 


: . properly 


ne the publie lands 3 in pecordanes with 
. existing law. Unless appellant. can 
show that its applications are “valid 
‘existing rights,” it cannot receive _ 
.e . extensions: ‘of its coal prospecting : 
-.. permits because the Department no 


longer has authority to grant such : 
the discretion of the Secretary. 


| Peabody Coat Company, 384 TBLA 


_ extensions. American Nuclear Corp. 
ve Andrus, 484 F. Supp. 1035 (D. 


Wyo. 1977) ; see Hunter v. Uf orton, — 
529. F.2d 645, 648-49 (10th Cir. 
~. 1976); Hannifin v. Morton, 444 F. 
Od 200, 202-208 (10th. Cir. 1971) ;° 

es Miller v. Udall, 317 BF 2d 5B (D. C. | 


: Cir. 1963). 


~ In order to establish that it or a 


“valid existing right” to the permit 


ews extensions, | appellant must show 
_ that the Department “had no discre- - 
tion to grant or deny a privilege, but 
_ had the function only of determin- 
ing whether an existing privilege 
granted - by Congress. had. ‘beein’ 
Sehraier  v. 


invoked.” 
Lickel, 419 F. od 663, 666 (D. C. Cir. 


1969). ‘Sec: 9 of the Mineral Leasing. 


Act, under which appellant applied — 
66 “Any 


for the. extensions, stated: 
_ coal prospecting permit aa may be 


- extended by the- Secretary for a 
period of two years, if he shall find 
- ## *9.30 U.S.C. ‘$201(b) (1970), ; 
. (Italie added.) | 
Phe courts hae construad stat- ; 
utes using the word “may” in 


grants of authority as discretionary 
in the exercise of that authority. 


 Burglinv. MN orton, 527 F.2d 486, 488 | 

(9th Cir. 1975), cert. denied, 495 
U.S. 978 (1976) : Schraier v. Hickel, 
supra at 666; of. National Wildlife 


Federation v. Mu orton, 393 F. Supp. 


"DECISIONS oF THE ‘DEPARTMENT OF THE INTERIOR 
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1286, 1095 (D.D.C. 1975) (is of | 


“shall” construed as mandatory). 


‘The statute here, 30 U.S.C. § 201(b) 
(1970), sets standards for the grant- 
ing of permit extensions, but seu ly 


leaves approval of an extension ap-- 
plication meeting the standards to 


139 (1978) ; Solicitor’s Opinion, 84 
LD. 415 (1977); see Arthur EF. 


Moreton, A-27172 (Dec. 28, 1955). 


Therefore, a pending application 


for a coal prospecting permit exten- 

~ sion is not a “valid existing right” 7 

within the meaning of section 4 of 

the Federal Coal Leasing Amend-_ 

: ments Act of 1975, 90 Stat. 1085. ~ 
[2] Appellant further arguesthat 

it is entitled to the extensions based . 

upon BLM’s “established practice” _™% 

of automatically granting coal pro- 


specting permit extensions in the 


past. Appellant has confused prac- 


tices of BLM with rights under law. — 
The entire Federal coal» program | 
was substantially revised in 1973 
when the Secretary, pending review | 


of coal development policy and - 
: procedures, halted. the issuance of 


coal prospecting per mits and re-— 
stricted the issuance of coal leases. 


 #B.g. £. A. Walstr om, J7., 25 TBLA 
186 (1976); Reliable Coal & Mining 


Oo., 18 IBLA 842 (1975). These 
alterations were held to be within 


_ the: discretion of the. Secretary. 
it unter v. M orton; supra. 


The modifications of the coal pro-— 
gram were announced i in Feb. 1978,. 


8months after appellant applied for 
_ the extensions. As described above, _ 


(161) cae 


the Department prepared ea issued 


its “short: -term” leasing: procedures — 

at various times’ during 1973: We 
- ‘presume appellant was aware that. 
the Department was reviewing: ‘its: 


coal. development: policy. and proce- 


that appellant s show how its _exten- 


sion applications met the short -term. 
leasing criteria or else the applica- - 
. . tions would be suspended. Thus, ap- 
 pellant was kept informed of the: 
ne, changing departmental coal policy — 
and. was provided the opportunity. 
~ to.meet the new criteria. Appellant 
~ did not avail itself of this oppor- 

- tunity..Congress then enacted legis- 

- lation... which precluded appellant 

Pa from. receiving the extensions under 


any circumstances. Such a: sequence 
of events does not constitute arbi- 


7 trary and capricious. action by | 
BLM. Hunter v. Morton, supra; 


: Peabody Coal Co. , supra. 


This Department is. not bound 


sifervee by adopting a particular 


; | program under a statutory grant of 


discretionary authority. The Seere- 


stated, ag encies. 


flexibie limits of yesterday.” ye’ > Ameri- 


= : CaN » Trucking AS SSOCIRLLONS, Ine. Wee, 
; Atchison, Topeka & Santa Fe Rail- 
7 way Co., 3887 U.S. 397, 416 cai } 


ISLAND ‘CREEK. CO. 
May 80,1978 7 
| accord’ F. 0. Oy We" “Wok, Tit, 329 
U.S. 223: (1946) FE. NE vy. Crow- 
ther, 480. F.2d. 510. (. C: Cir. 1970). 
Thus, ‘appellant. gains. ‘bo right to 
_the. extensions: even if. BLM “may 
have had.a prior practice of grant: 
dures. In Jan. 1974, BLM requested, | 
- aqualified.. permittees, 
--pellant has no legal right to the ex- 
~ tensions, we deny its request fora 
hearing on the factual. question of — 
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ing -extensions* ‘automatically - to 


‘Because ap-~ . 


BLM’s “established “practice.” 
[3] In its final argument, appel- 


: Jant alleges that “authorized repre-. 
sentatives” of BLM assured it the © 
extensions would be granted. Appel- | 
lant offered no substantiation ofthis 
allegation nor explained how it re- | 
lied upon such statements. to. its - 


detriment. Reliance upon. erroneous. 


information provided by employees: - 
of BLM cannot create any rights not. 


authorized by law. Joe I. Sanchez, — 


32 IBLA 228, 233 (1977). Congress 
enacted ieotlavion: which removed 
the Secretary’s authority to grant — 


coal prospecting permit extensions. — 


ee _ Therefore, any. possibility - that ap- 
<, tary may review and revise that pro- _ 
- gram at any time provided that the. 
review and revision is not con- 
ducted in an ‘arbitrary manner and | 

1s within the authority. granted by _ 
Congress. As the: Supreme Court.» 
“are neither re- 
quired nor ipiosed to regulate the 
present and the future within the in- - 
denied, 4110. S: 916 (1973). 


pellant had. of receiving extensions © 


- for his coal prospecting permits was 
- ended by the Federal Coal Leasing: 
Amendments Act of 1975, 90 Stat. 


1083, regardless what: the opinions. 


of BLM employees were. See Bank- 
ers Life and Casualty Co. v. Village 
of North Pal Beach, Fla., 469 F.2d — 
994, 998-99 (5th. Cir. 1972), cert. 


To conclude, nothing that. appél- | 
lant has shown affords « any basis for 
gr anting the extension applications. _ 
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“now. Therefore, Pe issues. oecede a 
by the parties which do not affect — 
this conclusion are not. addressed. 
. Therefore, pursuant to the ote 
thority delegated to the Board.of . 
_ Land Appeals: by the Secretary of 
the Interior, 48 CFR 4.1, the deci- : 
ma sion appealed from i is affirmed. 


J oan B. Tiompscn, 
7 Administrative J We: 


We CONCUR: 


FREDERICK. FIsuMan,. 
| Administrative Judge. 


Douctas K. Henriques, - 


é Administrative Judge. 


167} APPEAL OF W. F. ‘SIGLER & - ASSOCIATES 


167 


April 14, 1978 


. APPEAL OF W. F. SIGLER & 
| ASSOCIATES* 7 


IBCA-1159-7-77 © 


| Decided A pril 1, 1978 
Contract ‘No. 1150014209487, Bureau 


of Indian Affairs. 


Motion for ne ee Denied. 


1. Contracts: Formation and Validity: 

Cost-type Contracts—Rules of Prac- 
tice: Appeals: Reconsideration | 
A Government motion for reconsidera- 
tion is denied where the Board finds that 
a cost estimate (cost and pricing data) 
was not a firm offer to perform the work 
within the hours and at the prices or 
rates specified, but was rather simply 
the initial basis for negotiating a cost- 
plus-fixed-fee contract. 


APPEARANCES: Mr, J ames A. Mc- 
Intosh, Attorney at Law, Salt Lake 
City, Utah, for the appellant; Mr. Fritz 
I. Goreham, Department Counsel, 
Phoenix, Arizona, for the Government. 


OPINION BY ADMINISTRA- 
TIVE JUDGE STEELE 


INTERIOR BOARD OF CON- 
ss PRACT APPEALS 


Decision on Motion for Reconsid- 


eration . 


The Government, in its motion 


for reconsideration dated Mar. 17, 
1978, has asked us to. reconsider 


- that part of our decision dated Feb. 


16,1978 (85 1.D. 41; 78-1 BCA par. 
18,011), which holds that appellant 


can recover as allowable costs di- 


*Not in Chronological Order. . 


rect and indirect costs for Mr. Sig- 


ler and associate members 1 in excess. 
of the hourly rates indicated for 


them in appeal file documents AF 


17 and 24. The Government also. 


asks us to explain why the commu- 
nications designated. appeal file 
documents AF 17 and 24 were not 


contractual offers which were ac- 
cepted by the Government by mu-- 


tual signature of the contract: (Ex- 
hibit A to the oes officer’s 
first decision). 

We have reviewed our decision 
and hereafter explain why we do 
not accept the Government’s con- 
tention. 

The history of the fovaintion of 
this contract is as follows: At first 
the Government thought it would 
hire only Mr. Sigler as an expert 
(AF 4). It appears to have con- 
cluded, however, that it would re- 
quire more work than Mr. Sigler 
alone could provide (AF 6, 7). 
Concurrently, Mr. Sigler and “the 
associate members” decided to form 
a corporation with a view to pro- 
viding full-time or part-time -con- 
sulting services in the various fields 
of expertise of the shareholders. 


They formed a corporation for this 


purpose. As contemplated and as it 
turned out, the contract involving 
the Pyramid Lake fisheries was the 
first contract. of the new corpora- 
tion. The Government decided on a 
sole source contract with the ap- 
pellant corporation. (AF 5, 13, 14, 
Exhibit A). Having decided on 
using the negotiation method of — 
contract formation, the Govern-— 


ment had ane to it all the nor- | 


85 LD. No. 6 
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mal forms of contract sewed ie 7 
the regulations for such contracts. 


(FPR -1-8.401; Govt. Contracts 


Reporter, ‘par. 66 228). These in- 


cluded firm fixed price, fixed ‘price 


with escalation, and fixed price’ in- 
centive contracts on one end of the 
contract form ‘scale and on the 


other, the cost contract, ‘the’ cost- 
plus-fixed-fee, and the cost incen- 


tive type contracts. The range of 
normal contract types also included. 
contracting on the basis of time 
and materials and labor hours. 


The regulations permit the parties 


to combine parts and ideas from all 


thesé more common forms of con- 


tract and write a tailor-made cus- 


tom: contract for this particular 


project: if they so desired (FPR 
cf. The Electro Nuclear 


‘1-3.401; 
| Systems Corporation, ASBCA No. 
10,746 (December 2, 1966), 66-2 


BCA par. 6,008 ; LSi Service Cor-. 
poration V. United States, 191 Ct.. 

Cl.. 185. (1970)). The. regulations — 
| also required the parties in partic-.. 
ular circumstances (FPR. 1-3.807— 
3) to obtam cost and pricing data 

so. that the contractor would not 
have an unfair advantage during 


the negotiation process.’ ms 





"1 See. discussion in ‘Federal. Procurement 


Law, Nash & Cibinic; The George Washington 
University, 


Ine. - 


2 Nash: ana Cibinic, ‘Dp. 246. mconeeeactonat : 
dissatisfaction with the pricing. of negotiated. 
contracts led to the amendment of the Armed 
Services Procurement Act to include. require- | 


ments for cost and pricing data to be -sub- 


mitted in connection with: the negotiation. of 


certain. contracts.” . 


See also p. 247 from whieh the following is 


pee : 


OF THE DEPARTMENT - OF THE INTERIOR 


of CPFF 


1966, pp. 237-838, 240-241. See 
- also pp. 49-51 of Accounting Guide for -De- 
fense. Contracts, Fifth Hditioin (1966) by: 
Paul M. Trueger, Commerce Clearing House, 


[85 LD. 


The parties did not start off in 
1974 with a clean slate. The Gov- 


ernment procurement » ‘community 
had had extensive experience with | 


various types of contracts for 
years. The cost overrun problem 
contracts was well 
known.’ .The. problems. with dis- 
putes about the allowability of © 
costs had been litigated and written 
about.s — | 

It was against this background 


that the Government issued the. 





“The primary thrust of the act is in the 
requirement for. cost and pricing. data to. be 
furnished prior to negotiation of contract 
prices. By requiring contractors to furnish 
‘accurate, ‘complete and current’ cost and 
pricing data - ‘Congress. intended to prevent 
them from ‘receiving’ unwarranted profits be- . 
cause the data, used in establishing target costs © 


or prices were ‘inaccurate, incomplete, or out’ 


of date:? Senate: Report No, 1884, Aug. 17;- 
1962, accompanying House Report 5582, 87th > 
Cong., 2nd Sess. (1962). However, the act 
does. not:stop with these preventive provisions 
but goes on to provide = the Government with 
the remedy. of. unilateral ‘price reduction. if 
prices were increased as a result of defective 
cost or pricing data. Thus, the act provides ; 
further assuratices that the Government will 
not be charged. unreasonable, prices.” . 
8 rbid., p. 232, Assistant Secretary of De- 
fense testified in part to Congress in 1965. 
“The difficulty, however, with cost-type con-. 
tracts. is that they. offer the. contractor no 


incentive to make. any real effort to reduce 


the amount of costs incurred in the perform- 
ance of the contract. In fact,‘in. many ‘situa~ 
tions a negative incentive may develop lead- 
ing to stretch-outs and: increased costs. This 


‘was one of the reasons for the repeated in- 


stances:in the past in which final costs under. 
CPI'F contracts exceeded estimated costs by 
as much as 50 to 100 percent or more and 
contract deliveries, fell a year or penser behind 


s¢heqdule.” - 


4HPR. 1-3.805-2 ; ‘Government Contracts 
Reporter par. 66, 261. 20, 
5 See footnotes 3, 4; McBride, Wachtel and 


| Touhey, Government Contracts, ‘section 18.100. 


and Chapter. 23, Pp. 238-55 where it Says in 
part as follows: . : 

-“A-cost, particularly™ an 1 indirect cost, does: 
not become unreasonable simply because it is 


‘much greater than in previous years.. Nor does. 


an actually experienced cost become unreason- 


_ able when it proves to be higher than’ pro- 


posed in an offer, or exceeds provisional rates 


_ established at the start of the contract work.” 


i) rs APPEAL. OF W. F. SIGLER. &.. ASSOCIATES. 
. April Uy, 1978 


first. REP | on. _F ebruary A, 1975 


(AF 7). This said that the ex-. 


_ pected, contract. would be fixed price 
(but it (clauses. 202, and perhaps 
311) and appellant’s proposal (AF 
9, p. 5) and amended proposal 
(AX. 11 March 15, 1975, p. 7, part 
IT) had ‘a:.cost. contract. type for- 
mat). Thereafter the Government 


decided to enter into a. cost-type. 


contract (AF 14,15) and issued the 
second RFP. for a “negotiated. cost- 
reimbursement © - (cost-plus-fixed- 


fee) contract”. (AF 15). By May 
22, the parties had: agreed to about 


99 percent of the language about 
scope of work and :they next. (topi- 


cally) dealt. with the cost and. pric-. 


ing data (and finally the fee}. The 


appellant, with considerable give — 
and take with the Government 


(AF 924, Tr. 318-821), sent in sev- 


eral sets of cost and pricing data 
(for example AF 17 and :24).; At 
_ this time appellant thought’: that — 
_ Mr, Sigler.and-the associate mem-_ 


_ bers--would be independent. contrae- 
tors. (called “consultants”): to the 
appellant and. appellant so indi- 
cated’ on the: Government forms. 
Both: parties used this concept and 


6Mr. Sigler Tr. 98-101; Contractor's Re- 
sponse Hxhibits “DD, D-1, D-1-A, “D-2 The 


% For example (in part): 


s DIRECT LABOR (Spetify) ~ 


‘@) Senior ‘Biologist... 2---eeeceeeeconesdyieeeecees ~ 
(b) Associate Members (listing attached)......---------- Sanaa: 
(0) Bttitly Directors osu. jwisnoceauecsnewde ata tace cuedawa oe 

(a) Field Crew—7 Ca enna Se 


the LABOR OVERHEAD (Specify | 


a eee or cost eee 


rae. aa R eecuans 


169 


the ‘estimated hours, hourly costs, | 
and overhead _ and. fringe benefit 
concepts ‘related thereto in -estab- 
lishing the “estimated cost” and 
the. “fixed fee” of the expected 
CPFF contract. : 

After execution of the contr act 
the appellant concluded that there 
were potentially serious tax penalty 
risks. if it attempted to treat Mr. 
Sigler and the associate members 
as independent contractors and. it 
decided to and did treat them as 


employees.* 6 Appellant began Op- 


erations as a ‘going corporation and 


entered ‘into employment agree- 


ments, established — a retirement 


plan, ete., and also started to per- 
form the. contract. Sometime there- 3 

Government took the — 
‘position ‘that this contract was. not 


after: the” 


a normal ©PFF contract but: was 
rather a custom-made hybrid ‘con-— 
tract ‘more like a labor and. mate- 
rials’ ‘contract. According ‘to this 


view ‘the corporation could not re- 


cover ‘dir ect or indirect, costs _ ‘it | 
incurred. for Mr. Sigler’ s work in 


@XCESS | of. those “rates” shown on the 
cost and: pr icing. data? We maust, 


acne is. ‘tot “sO clear as to ‘the associate 


Tap EEee 
Estimated. . Rate/Hour ©. . Est. Cost-($) 
ours Bis bn 

peace 3,440 25.00 . 86,000 
Lo alae 6, 480 18. 75 121, 500 
iaseee ate 5; 896 (10.000 0° °= 58, 960 
socdesoe 4 idy. 1,440 6,00...» 207,200 
FAS oe ee 6, 750 3.50 oa 625 
Pee tea ° 497, 285° ° , 


» & Base... 


st Cost O 





Employee panoree paid by firm. (eouauated nee e Item 3 ) ‘@_ _- 
ONG) BOY Ouse clone oat eaten Stas eae 


ass een 


a oe oe 


289,785 - «43, 470 


43, 470 


— 15% 
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therefore, confront the argument 


that the cost and pricing data was 
a legal offer which was binding on 
appellant when it pened: @ the con- 
tract. 

In a few ines it appears hak 
Government officials have enter- 
tained the belief that they ! have all~ 
thority to control virtually every 
aspect of a contractor’s _perform- 
‘ance.® That is true only if the con- 
tract clearly | so provides according 
to its terms and conditions. Prob- 
lems arise when the parties—un- 
known to each other—have different 
perceptions of the meaning of docu- 


ments or actions and whee they 
have different views of the goals to 


be achieved by the contract. See, for 


example, the decision’ in Vinnell | 


Corporation, ASBCA No. 18,879 
(August 18, 1975), 75-2 BCA a 
11,463. The. courts and boards have 
long wrestled with these problems 


and have developed rules to ana- 


lyze and decide these. situations. 
One of these rules is the one that 
an ambiguous — document. will be 
construed — against | the _ drafter 
(Great Eastern Enterprises Corp., 
IBCA-1113-7—76 (July 15, 1977), 
77-2 BCA par. 12,648). We employ 
this rule when we look at the cir- 
cumstances of the negotiation and 
at clause 329 in the contract entitled 


“Allowable Cost, Fixed Fee and 


| eee a 
. The clause in part says as follows: 
(a) For the performance of this con- 


nes the Government shall pay to the 7 


a Contractor : 


88See the discussion of this concept in the: 


J. A. Ross & Co. case, ASBCA 2326 (Dec. 12, 


1955), 6 CCE par. 61,801, cited in our orig- 


inal decision. 
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(a) The cost thereof * * * determined 
by the Contracting Officer to be allowable 
in accordance with: 

(i) Subpart 1-15.2 of the Federal Pro: | 
ecurement Regulations. (41 CFR 1-15. a 
% xt * and 

an The terms of this Conrad ee ee 


We understand this to mean that ap- 
pellant will be paid the costs allowed 
by the cost principles cited unless 
there 1s some other specific clause in 
the contract which controls the spe- 
cific cost. The Government points to 
no specific clause and we cannot find 
one. The Government seems, how- 
ever, to argue that a clause should be 
implied by operation of law. That 
law the Government seems to say is 
the general contract law of offer and 
acceptance. ‘The Government says 
that AF 17 and 24 were ofters. But 
that is not at all clear to us. AF 17 
and 24 were cost estimates (which 
happened to be on Government cost 
and price data form—Form 60). 
They were the best judgments of ap- 
pellant as to the number: of hours 
required to do the work described in 
the statement of work and included 
appellant’s current estimates of the 
hourly rates 1t would have to pay 
and the indirect costs it would anys 
to incur.® - 

Our short: answer to the Govern- 
ment’s argument is that if it really 


® The form itself says “this proposal is sub- 


mitted for use in connection with and in 
response to (describe RFP, ete.) and reflects 


our best estimates as ‘of this date, in accord- 


ance with the instructions to offeror.” Those 


instructions on the back of the form say that 


' the form is to contain “a summary of in- 


curred and estimated costs—sultable for a. 
detailed review and analysis.” See Form 60, 
Government Contract Reporter, par. 66,813.- 
25. See also “estimated cost” in Black’s Law 


, Een revised Fourth Edition, 
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FOOTE MINERAL COMPANY 


im 


Aprit 17, 1978 


wanted to enter into a time and 
materials contract it did not make 
that. intention clear in either the 
second RFP, the verbal discussions 
as evidence in the record, or the con- 
tract it signed on May 23. (See the 
Vinnell Corporation decision, ante.) 
_. We have reviewed that part of our 
original decision mentioned in the 
anual and. affirm it as indicated 
enone | 
ae Sara J R., 
Administrative J rudge. 

Wm concur: 


Wir1am Ee McGraw, 
Chief TAN UROL Judge 


Russevu ©. LyncH, 
Administrative Judge 
FOOTE MINERAL COMPANY* 
$4 IBLA 285 
Decided April 17,1978 


Appeal from decision of the Director, 
U.S. Geological Survey, GS-5 mining, 


setting aside decision of the Area 


Mining Supervisor and remanding case 
for recalculation of royalty. 


“Affirmed as modified. 


1. ‘Mineral Leasing Act: Generally— 
Mineral Leasing Act: Lands Subject 


to—Potassium Leases and Permits: . 


Generally—Sodium Leases and Per- 
mits: Generally—Words and Phrases 


“Other related products.” “Other “asso- 
ciated deposite. ” a sodium or potas- 


*Not in ‘Chroriologteal Order. 


sium, mines are covered by leases convey- 
ing the exclusive right to mine and dis- 
pose of sodium compounds and other 
related products: or potassium compounds 
and other associated deposits, the leases 
convey the exclusive rights toall minerals 
dissolved in the brine, ineluding lithium. 


2. ‘Mineral Leasing “Act: Generally. 
Mineral Leasing Act: Lands Subject 
to—Mining Claims: Lands Subject 
to—Mining Claims: Locatability of 
Mineral: Leasable. Compounds—Min- 
ing Claims: Specific Mineral(s) In- 
volved: Generally—Multiple Mineral 


Development Act: Generally—Potas- 


sium Leases and Permits: Generally— 
Sodium Leases and Permits: Gen- 
erally—Words and Phrases | 


“Leasing Act minerals.’ The Multiple 
Mineral Development Act, 30 U.S.C. § 524 
(1970), reserved all leasing act minerals 
to the United States, and no rights to 
deposits of leasing act minerals are open 
to location under the mining laws under 
30 U.S.C. § 525 (1970). “Leasing Act min-~ 

erals” is defined as “all minerals which, 

upon Aug. 13, 1954, are provided in the 
mineral leasing laws to be disposed of 
thereunder.” 30°U:8.C. § 530 (1970). Be- 
cause leases for sodium, potassium, and 
“other related products” are authorized 
pursuant to 30 U.S.C. §§ 262, 282 (1970), 

“other related products’ along with 

sodium .and potassium fall within the 

category of Leasing Act minerals which 

include lithium whichis. dissolved in a 

sodium or potassium brine. 


3. Mineral Leasing Act: Royalties— 
Potassium Leases and Permits: Royal- 
ties—Sodium Leases and Permits: 
Royalties—Words and Phrases 


“Gross value at the point of shipment to 
market.” The. royalty rate for products — 
mined and disposed of under sodium and 
potassium leases must be imposed on the 
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: “eross, value of. ‘the sodium (or. potas- 


: sium) compounds and other related prod- 
ucts at the point of shipment to market, 2 


which means the - gross” value of a re- 


fined product for sale in an established 
market, and in general, no deductions 
may. be allowed for costs incurred i in de- 


veloping a ‘product to a marketable con- 


dition. except for the price of reagents 
which are chemically combined with the 
product sold from. ue lease;. 


A, ‘Administrative Proteduie: 
ings—Hearings—Rules, of ‘Practice: 
Hearings | 


A neuniest for a heen will be denied - in 
the absence of an assertion of fact which, 
if proved true, would entitle appellant 
to the relief sought. | 


he Administrative. eran ‘Tetep- 7 


7 pel—Estoppel—Federal Employees.and 
Officers: Authority to Bind Govern- 
ment—Miner al Leasing Act: ‘Royalties 


The Government is not éstopped from, col- 


| lecting royalty payments which are owed, 
even if ‘it has accepted improper pay 
ments in the past. 


: 6. Mineral Leasing Act: Royalties: i 


| The Statute of limitations. for : filing 
claims on behalf of the Government ina 
Federal court need not. be invoked. in an 
administrative adjudicative proceeding 
to. determine royalties due. to the United 
States under mineral leases. 


APPEARANCES: Kenneth D. ‘Hub- 
bard, Esq., and Randy L, Parcel, Esq., 
Holland and Hart, Denver, Colorado, 
and John H. Ross, Esq., Vice President 


and General Counsel, Foote Mineral — 
€o., Exton, Pennsylvania, for appel- 


= jant ; Office of the Solicitor, U.S. Depart- 


7 ment of the Interior, Washington, D.C., 


for the U.S, Geological Survey. | 
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_ OPINION BY ADUINISTRA- 
TIVE J UDGE RITVO- 


| IN aie OR B OARD OF LAND 


APPEALS 


~- Foote Mineral Company appeals 
from the Sept. 17, 1976, decision of 


the Acting Director, U.S. Geologi- 


cal Survey (Survey), requiring that 
royalty be paid for lithium prod- 
ucts developed from brines near Sil- 
ver Peak, Nevada, leased by appel- 
lant under sodium and potassium 


| _leases. The decision rejected: appel- 
lant’s contentions that no royalty 


was due because lithium isa mineral _ 
locatable under the mining laws, 30 
ULS.C. § 21 e¢ seg. (1970). The deci- 
sion found that appellant had been 
paying royalty on the basis of pro- 
duction costs without regard to the 
gross. value or proceeds received for . 
the minerals produced from the 

leased deposits. The Director deter-_ 
mined that appellant had produced 
lithium carbonate having a total 
gross value of $90, 754,037 from 1966 
to 1973, and that the royalty. paid 


| should ave been $622,621. 11, but 


only $173,001.69 was paid, leaving a 
deficit of $449,619.42. in the absence 
of allowable deductions. The Dec. 


5, 1974, decision of the Area Mining 
Supervisor which was considered 


by the Director on appeal would 
have imposed the full deficit of 
$449,619. The Director, however, set 
this. decision aside and remanded 
the case for recomputation of the 
royalty, allowing a deduction for 


_soda.ash reagent, disallowing: a -de- 


duction for lime reagent, and limit- 


471] — * ) ROOTE MINERAL COMPANY 


178 


_ Aprit 17, 1978 


ing. ihe eiounts soqaived: to those 
which accrued after. Nov..1, 1967. 
The record establishes that the 
leases held by appellant were issued 
in 1968, 1964, and 1968, respectively, 
after appellant or its predecessor in 


interest submitted proofs of discov- — 
ery of valuable potassium and-so-_ 


dium. brine deposits, made in explo- 
rations included under prior .pros- 
pecting permits. These leases con- 
vey to the lessee either “the exclu- 


sive right and privilege to mine and 


dispose of all the- sodium com- 


pounds and related products” or — 


“the exclusive right and - privilege 
to mine and dispose of all the potas- 
_ sium and associated deposits” in the 


leased lands. Although appellant 


claims that it produces neither, so- 
dium nor potassium -products from 
the brines, it does produce lithium 
products from the brines.  - 

On the basis-of the above uncon- 
troverted: facts, the-issue relating to 
the locatability. Or. Jleasability of 
lithium in brine can be more pre- 


cisely delineated. Thus, we may ap- | 
grant the exclusive rights to the de- 
- posits of sodium and other related 
products. The Potassium Act pro- 


-propriately ask whether; under the 
mineral leasing laws, the leases in 
question confer the exclusive right 


_to develop the lithium as an “other 
related product” of sodium or an 


“associated deposit” of potassium. 
Tf not, may rights to develop the 
lithium be appropriated under the 


general mining laws pursuant to the - 


Multiple Mineral Development Act, 

80 U.S.C. § 521 et seg. (1970), even 
though the sodium: and. potassium 
deposits are under lease ? 


Appellant argues that royalty 7 
‘may not be imposed on lithium in 


§282 (1970), 


zy a sodium or pots tassium: pans eens 


lithium is not expressly listed in the 
mineral leasing laws, because lith- 
ium is physically and. chemically 
different from sodium or potassium, 


and because lithium: is not a.by- 
product of any sodium or potassium 
production. While these contentions 
involve a number. of: factual asser- 


tions which appellant has offered to 
prove, the meaning of “other re- 


lated products” per “associated de- 
posits” is initially a matter of statu- 
tory construction and. thus raises a 
legal rather than a factual . issue. 


The sodium provisions of. the 
Mineral Leasing Act allow for issu- 


‘ance. of: leases. only for.land known 


to contain valuable deposits of so-— 
dium compounds or upon which a- 
permittee had discovered a valuable 
deposit of such compounds. 80 
U.S.C. §§ 261, 262 (1970). However, 
the Act provides for royalty. not 
only on sodium: ‘compounds but on 


“sodium compounds and. other re- 
~ lated. products,”-30 U.S.C: § 262 


(1970), and the leases appropriately 


vides for a-royalty on “potassium 
compounds and other related prod- 
ucts, except sodium,” 30 U.S.C. 
and the potassium 
leases convey the exclusive. rights 
to deposits of potassium. and other 
associated deposits. The issue, then, 


turns on whether or not the lithium 
is a related or associated product of 
the sodium or potassium deposits. 


[1] As originally enacted, the so- 
dium sections provided for a mini- 
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mum 121% percent royalty on cope 


duction.” Mineral Leasing Act of 


Feb, 25, 1920, § 24, 41 Stat. 447. The 


Dec. 11, 1998, amendments lowered 
the minimum royalty to 2 percent 
on “sodium compounds and other 
related products.” Act of Dec. 11, 
1928, 45 Stat. 1019. These amend- 
ments were made so that the pro- 
visions would parallel the provi- 


sions in the 1927 Potassium Act, | 


‘discussed infra. See H.R. Rep. No. 
1008, 70th Cong., 1st. Sess. 2: (1928) 
(to accompany H.R. 10885). Al- 
though the original statutory lan- 
guage referred to “production” ra- 
ther than “other related products,” 
it is nevertheless clear as a prac- 
tical matter that the Act intended 
_ sodium leases to convey rights to de- 
velop all minerals dissolved in so- 
dium brines. Under the original 
Act, only brines or deposits that 
were once brines could be leased, 
because the Act provided that the 
sodium compounds for which per- 
mits and leases could be issued were 
“dissolved in and soluble in water, 
and accumulated by concentra- 
tion.”*? Because brines often con- 
tain dissolved minerals in addition 
to sodium, the lessee as a practical 
necessity would need to secure the 
rights to mine and dispose of the 
other minerals in the brine if he 
wished to develop the sodium. If 
| such rights were to exist, they could 


only exist under the lease because 


no-mining claim could then have 


1The 1928 amendments. eliminated this 
_ -phrase because there appeared to be no good 
_. reason for limiting the state ‘in which ‘sodium 
compounds could be fone ELR, Rep. 1008, 
‘supra, 1-2. : 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


 -[85 LD. 


| — located on land in a lease or 
permit or on land known to be valu- 
able for leasing act minerals until 
the enactment of the Multiple Min- 


eral Development Act of Aug. 13, 


1954, 30 U.S.C. § 521 e¢ seg. (1970). 


See Joseph £'. McClory, 50 L.D. 628 


(1924). Thus, in order to give effect 


to the intent to lease brines, we must | 


eonclude that sodium leases in- 
cluded the right to develop other- 


wise locatable minerals dissolved 1 In 


the brine. 


The 1927 Potassium Act pro- 
vided for a minimum 2 percent roy- 


alty on “potassium compounds and 
other related products, except so- 
dium.” The exception for sodium 
‘ensured that sodium would still be 
subject to the 1214 percent mini- 


mum royalty which was in effect 


until the 1928 amendments. The 


fact that sodium was expressly. ex- 
cluded provides an additional clue 
as to the scope of “other related 


products.” Sodium, like lithium, is 


a different chemical element from 


potassium, but if Congress did not. 


think that sodium could be an 
“other related product” of potas- 


sium in a physical and chemical 
sense, there would have been no 


need to expressly exclude it in order 
to maintain its differing royalty 


rate. The express exclusion of so- 


dium manifests the legislative view 


that sodium would otherwise be 


deemed an “other related product” 


‘of potassium where the two ele- 
ments existed in the same.deposit. 


The Department has long held 


that when lithium “is recoverable 


from brines of sodium or potassium, 
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which are leasable under the Min- 
eral Leasing Act, the lithia produc- 
tion is governed by and included in 
the general lease terms.” Letter 
from Max Edwards, Assistant to 


the Secretary and Legislative Coun-_ 


sel, to Senator Howard W. Cannon 
(Mar. 29, 1962). For example, 
lithium has been obtained since 
1988 from the hot sodium and po- 
tassium brines at Searles Lake, 
California, pursuant to sodium or 
potassium leases. 

As an example of a recent con- 
sideration of a similar problem, we 
note that the Geothermal Steam 
Act, December 24, 1970 (84 Stat. 
1569), 80 U.S.C. §1007 (1970), 


defines “associated geothermal re- 


sources” as including “any mineral 


or minerals (other than oil, ee 7 


carbon gas, and helium).” 

The dissent stresses that the 
lithium from the lease should be 
locatable because ‘the sodium or 


potassium is worthless. However, — 


we must point cut that the leases 
were issued on the basis of claims 
by appellant’s predecessor that it 
had discovered a valuable deposit 
of sodium or potassium. If that was 
so then, and the lithium was also 
covered in the lease as a related: or 
associated product, we do not com- 
prehend how it falls out of the lease 
even if the sodium and potassium 
later become “worthless.” We must 
remember that a lease once issued 
remains valid for its term even if 
there is no development, unless the 
lease provides otherwise and the 
Department. enforces. such a Pro- 
vision. : : 
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While we mist pucladex that the 
term “other related products” em- 


-braces otherwise locatable minerals 
dissolved in a sodium or potassium — 


brine in order to give practical ef- 
fect to the sodium and potassium 
leasing provisions, this conclusion 
is also directed by elementary rules 
of statutory construction. Meaning 
and: effect must be given to every 
word of a statute, and if “other 
related products” were not con- 
strued to include otherwise locata- 
ble minerals dissolved in a sodium 
or potassium brine, the term would 
be mere surplusage. See 2A Suther- 
land, Statutes and Statutory Con- 
struction, § 46.06 (4th ed. C. D. 
Sands 1978). Accordingly, when a 
lease grants the exclusive rights to 
sodium or potassium and other 
related or associated products, it 
conveys the rights to all minerals 
dissolved in a a or sodium 
brine deposit. 

[2| Appellant contends that sec. 
5 of the Multiple Mineral Develop- 


ment Act, 30 U.S.C. § 525 (1970), 
opened: such minerals to location.” 


230 «U.S.C. 
follows: 
“Subject to the conditions and provisions 


§505 (1970), provides as 


of this chapter, mining claims and millsites 


may hereafter be located under the mining 
laws of the United States on lands of the 
United States wien: at the time of location 
are— 

Fay included in a » permit or lease issued 
under the mineral leasing laws; or 

~ “{b)} covered by an application or offer for 
a permit. or lease: filed under the mineral 
leasing laws; or 

(ce) known to be valuable for minerals 
subject to. disposition under the mineral leas- 
ing laws ; 

to the same extent in all seats as if such 
lands: were not SO included” or ee or 
known.” 
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| To hold that section 5 alee min- 
ing claimants to appropriate rights 


that have already been exclusively 
oranted under sodium or potassium 


- leases: would raise obvious consti- 
tutional problems. Again, we must 
bear in mind that the leases were 
issued to appellant’s predecessor on 


applications filed pursuant to ear- 


lier ‘prospecting permits which re- 


quired discovery of valuable de- 


posits of sodium or potassium to 
sustain the issuance of a lease. To 
hold that the leases, which are pre- 
sumed valid when issued and which 
grant the right to exploit lithium, 
leave the lithium subject to later 
independent location would indeed 
create a situation uncertain and 
‘dangerous to the lessee. — 


Furthermore, it is a simple tau- | 


tology to state that sec. 5 did not 
open to location any deposit re- 
served under sec. 4 which reserved. 
“all Leasing Act minerals.” 30 
U.S.C. § 524.3 Section 11 provides: 





30 U.S.C, §524 (1970) provides as 


follows : . . 
“Hvery mining claim or millsite— - 


(1) heretofore located under the mining | 
laws of the United States which shall be en- 


titled to benefits under secs. 521. to. 523 of 
this title ; or 


(2) located ager tie & mining laws of the 


United States after Aug. 18, 1954, shall be 
subject, prior to issuance of a patent therefor, 
to a reservation to the United States of all 
Leasing Act minerals and of the right (as 
_. limited in section 526 of this title) of the 

United ‘States, its lessees, permittees, and 
licensees to. enter upon the land covered by 
such mining claim. or millsite and to prospect 
_for, drill for, mine, treat, store, transport, 


and remove Leasing Act minerals and to use. 


$0 much of the surface and subsurface of such 


mining claim or millsite as may be necessary . 


for such purposes, and whenever reasonably 
necessary, for the purpose of prospecting for, 
drilling for, mining, treating, storing, trans- 
porting, and removing Leasing. Act minerals 
on and from other lands; and any patent 
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Act minerals’ shall mean 
all mineral which, upon Aug. 13, _ 
1954, are provided in ‘the mineral 
leasing laws to be disposed of there-' 
under.” 30 U.S.C. § 530 (1970). As 
we have held above, the potassium 
and sodium leasing . provisions 
clearly provide for the disposition. 


of other related products of the so- 


dium and potassium compounds. It 
necessarily follows that such other 
related products were reserved by 
30 U.S.C. § 524 (1970) and were 
thus not open to location under 30 
U.S.C. § 525 (1970). Because “other 
related products” included lithium 
‘which is dissolved in a sodium or 
potassium brine, no rights to the 
lithium may be appropriated under 


the general mining laws when the 


lithium is dissolved in a leasable 
sodium or potassium brine deposit. 
or in such a deposit which is al- 
ready subject to a lease. 

Appellant argues that the oppo- 
site result is directed by United 


States v. Union Carbide Corp., 


A-7345 (June 16, 1974), afd as 
modified, 31 IBLA 72, 84 I.D. 309 
(1977), in which a particular com- 
pound was held to be locatable even 
though it had a sodium ion in its 
molecular structure. Appellant also 


cites Wolf Joint Venture, 75 I.D. 


137 (1968), in which a particular 


issued for any such mining claim or millsite _ 
shall contain such reservation as to, but only 
as to, such lands-.covered thereby which at the 
time of the issuance of such patent were— | 

(a) included in a permit or lease issued 
under the mineral leasing laws; or 

“(b) covered by an application or offer for 
a permit or lease filed under the mineral 
leasing laws;or 

*(c) known to be veinabie for aasnecals 
subject. to disposition under the mineral 


_ leasing laws.” 
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compound was held to be leasable 


because it was held to be a sodium 


: compound, not because the mineral 
in question was physically associ- 


‘ated with another leasable mineral, 


oil shale. Appellant further points 
out’ that in these cases, hearings 
had been held and expert testimony 
taken on the physical and chemical 


nature of the substances, and urges 


that we undertake a similar proce- 
dure here. However, these cases in- 


volved the question of whether the 


mineral] deposit itself was sodium, 
a fact not in issue here because ap- 
pellant concedes that the brines 


contain sodium and potassium, and 


that the leases it holds were issued. 
on the basis of the discovery of 


these brines. Those cases did not 


involve consideration of whether 


the mineral in question was an 


“other related product” in @ de- 
posit which was conceded to be so-' 
dium already subject to outstand- 
ing leases. Thus, those cases pro- 
vide no authority for the resolution 


of thei issue ROW before us. 


The Solicitor contends that the* 
Multiple Mineral Development Act’ 
did not open to location any min-— 
erals which were physically associ- 
ated with deposits of leasable min-: 
erals, citing a Solicitor’s Opinion 
titled Mining Olaims—Rights to 
Minerals, 75 ID. 397 


Leasable 
(1968). Appellant challenges the 


application of this opinion to the. 
instant case, but even if it were ap-: 
plicable, appellant argues that. the’ 
lithium, would still be locatable so 
long as the development of the li- 
thium would not. damage the so- 
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‘dium or potassium. Appellant has 


offered to prove that the sodium 


and potassium are not damaged by 


development of the lithium. 
Assuming, arguendo, that appel- 
lant’s development of the lithium 
does not “damage” the sodium or 
potassium, it appears that applica- 
tion of the rule in the Solicitor’s. 
Opinion wor ald still bar the lo- 
cation of the lithium because the 


| development of the lithium neces- 


sarily. involves processing the. 
sodium or potassium ‘brine. -How- 
ever, the Solicitor’s Opinion is more. 
appropriately Invoked in those. 
situations where the mineral lease 
does not convey the rights to the 
physically associated material. In 
the instant case, we do not hold the 
lithium to be nonlocatable merely — 
because it is physically associated. 
with sodium or potassium; we hold 
it nonlocatable because the rights 
to the lithium belong to the holder 
of the rights to a sodium or potas- | 


| sium n deposit. 4 Because the lithium | 


4 While pineirise locatable minerals may 
be rendered nonlocatable because. they are 
physically associated with Ieasable minerals, 
it does not always follow that an otherwise. 
locatable mineral can he developed pursuant: 
to.a lease for the leasable mineral. Unless such 


authority is conferred by a phrase like ‘‘other-: 


related products,”. the result may be that 
neither of the commingled deposits can be 
developed in the absence of. special legislation. 
This conclusion is based on the analysis of the. 
history of the Uraniferous Lignite Act of,. 
1955, 30 U.S.C. § 541 et seg. (1970), appearing 
in Solicitor’s Opinion, supra, 400-402. That 
Act authorized the development of commingled, 
deposits of lignite (a form of coal which is. 
leasable) and uranium. The fact that the Act: 
followed the Multiple Mineral Development. 
Act is significant; Congress specifically. 
adopted this Department's view that neither | 

(Continued). 
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is produced pursuant to appellant’s 
sodium and potassium leases, roy- 
alty must be paid for the lithium. 


The dissent’s allusion to the con- 


cept that Materials Act. minerals, 
such as sand, gravel, and clay, pass 


with a valid mining claim, with- 


out payment of royalty, i is not help- 
ful. Such mineral materials are not 
leagable minerals and are not re- 
‘served in a mining patent under 
the Multiple. Mineral Development 
“Act. A successful mineral locator 


gains title not only to the mineral 
on which hhis location is based, but 


to all other minerals, locatable or 
not, within the limits of his claim, 


except those that are reserved under 
the Multiple Mineral Development 
Act. It is only in relation to leas- 


able minerals that the problem of 
reconciling | leasing. and. location 
arises. = : 

ee “we - rej fect goher 


lants demand for refund of royalty. 


already paid, and we turn our at- 
tention to what.royalty is due. 


The Director’s decision specifi-. 


cally ruled on only two claimed de- 


(Continued). _ . . 
the mining laws, fanaa the Multiple Min- 
eral Development Act, nor the mineral leasing 
laws authorized the ‘disposal of commingled 
deposits of locatable and Jeasable minerals. 
H.R. Rep. No. 1478, 84th Cong., ist Sess. 2 
(1955). This report stated: “Neither the min- 
ing laws of the United States, as amended, nor 
the mineral leasing laws provide for disposal 
of either mineral where one is host to the 
other,” This analysis of the Multiple Mineral 


Development ‘Act carries great authority as: 


it is a ratification by the legislature of a 
contemporaneous: interpretation of the effect 
of that Act by the agency: charged with its 
implementation. Under this interpretation, if 
the sodium or potassium leases did not convey 
the rights to develop the lithium, no mineral 
from the brine could be: developed in. the’ 
absence of special legislation. 
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(1) the costs of lime 
reagent, and (2) the cost of soda.ash 
reagent, leaving to the Area Min- 
ing Supervisor the determination 
whether other deductions may ‘be 
allowed. The Director allowed a de- 
duction for the cost of the soda ash 
reagent, but the deduction for lime . 
reagent. was disallowed. Appellant 
protests the disallowance of the cost 
of the lime reagent and other ex- 
penses including plant operations, 
transportation to point of. ship- 
ment. to market, and packaging 
costs. | ae 
. The Solicitor has moved for dis- 
missal of the appeal with respect 


to the royalty issue.on the ground 


that appellant has not been ad- 
versely affected because the Director 
had remanded the case to the Area 
Mining Supervisor to recompute 
the royalty by taking allowable de- 
ductions into account. However, the 
Director made a specific ruling as 
to the deductibility of the costs of 
the lime reagent and the soda ash 
reagent, and by appealing the dis- 


allowance of a deduction for the 


cost of the lime reagent, appellant 


has raised an issue which is ripe for 
our review. Thus, we are called 


upon to determine whether the dis- 
allowance of this deductiom is con- 
sistent with the’ pertinent statutory 
and lease provisions. This neces- 
sarily entails a discussion of the 
general principles which govern the © 
allowance of deductions. Accord- 


ingly, this motion is denied. 


[3] The terms of the leases and 


the statutory provisions require the 


stated royalty rate to be applied to 
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“the qadintity: or gross value of the 
output of sodium [or potassium] 
compounds and other related prod- 
ucts [or associated compounds] at 


the point of shipment to market.” 


30 U.S.C. §§ 262, 282 (170). (Italics 
added.) | TheDepartment has long 
interpreted this provision in gen- 
eral to preclude allowance. ef de- 


ductions for plant operations costs . 


and other costs incurred in de- 
veloping a salable product, and no 
deduction has been allowed for 
transportation costs incurred by the 
lessee where the product had not 


reached the point of shipment to - 
‘long recognized a. difference | be- 


market. See, é.g., United States 
Potash Go.; A-17518 (Feb. 28, 
1934). The “point. of shipment to 
market” not only states the physi- 
cal location at which the gross value 
must be determined; it also indi- 
cates the required condition of the 
product. when its gross value is de- 
termined. Clearly, a product cannot 
be ready for shipment to market 
uunless it hasbeen processed to a 
marketable state. This concept. won 
judicial approval when a court up- 
held the Secretary’s- determination 
that the royalty rate must be an 
posed on the gross value of a “re- 
fined product suitable for an estab- 
lished market.” Unéted States v. 
Southwest Potash Corp., 352 F. 2d 
1183 (10th Cir. 1965), cert. den., 383 
U.S. 911 (1966). That case involved 
a direct sale of raw potash ore pro- 
duced under a. Federal potassium 
lease, and the court upheld the De- 
partment’s determination that the 
proper royalty base was the price 
that would have been received had 


‘ment. The leases provide: 
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the ore been processed to ‘@ product 


salable in the normal market rather 
‘than the actual price paid for the 
‘raw ore. The Department exercised 


this authority under lease provi- 


sions which paralleled a regulation 
‘now codified at 30 CFR: 231.61. Vir- 
tually the same provision appears 


in appellant’s leases. Therefore, as 
a general rule, the-statutory provi-- 
sion precludes the Department from — 
allowing deductions for expenses 
incurred in developing a market- 
able product from the leased 
deposits = 

However, the Depattinent™ diag 


tween “primary” and “secondary” 
products for the purpose of ‘de- 


termining the proper royalty base. 


Where the lessee markets a “secon- 


dary” product, the royalty is based 


on the gross value of the primary 
product used im making the secon- 
dary product, not on the gross value 
of the secondary product which ‘is 
marketed. See, e.g. letter from 
Oscar L. Chapman, Assistant’ Sec- 


retary, U.S. Department of the In- 


terior, to John T. Burrows, Presi- 
dent, Union Potash & Chemical Co. 
(Nov. 9, 1940). While a “primary” 

§& Phe: ‘pule- precluding siinamniee “of” deduc- 


tions for expenses Incurred in. developing a 
marketable product draws added support from 


the fact that under the’ provisions. of ‘the 
leases, 


royalty may be. “naid in value’ or 
“taken in kind” at the election of the Govern- 
“When taken:'in 
kind royalty products shall be delivered in 
merchantable condition at the point of :ship- 


iment without cost to the lessor * *'*,’? Be- 
cause the United States could take 3 percent ‘of 


the finished products without any cost, there © 


‘is — no reason for allowing deductions when 
royalty is paid in vee rather phan. taken in 


kind. » 
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product is a refined product, it is 
not a chemical combination of a 


leasehold mineral with a purchased 
reagent; generally, those products | 


which are chemical compounds of 
-purchased reagents with minerals 
extracted under the lease are called 
“secondary” products. 


_. In the instant case, the Director 
-- determined that appellant produces 


and sells lithium carbonate froma 
brine containing lithium. chloride 
and other minerals. A purchased 
lime reagent is added to the brine 
to precipitate the minerals. other 
than lithium. Soda ash is then 
added and becomes chemically.com- 
bined. with the lithium: to ‘produce 
lithium carbonate. These. determi- 


nations are not. controverted by ap- - 


pellant. Because the lithium carbon- 
ate is a chemical compound of pur- 
chased soda ash with lithium from 


the lease, the Director properly 


treated the lithium carbonate as. a 
secondary product and allowed a 


deduction for the soda ash reagent. 
However, the Director properly — 


denied the deduction of the cost-of 
the lime reagent because it did: not 
become chemically combined witha 
‘mineral from the lease which. was 
later sold. The cost of the lime re- 
agent is properly treated as any 
other processing expense for which 
no deduction may be allowed. 
~ In support of its contention that 
| these: expenses may be deducted 
from the royalty basé, appellant 
has cited a number of Federal and 
State court decisions which have 
‘allowed deductions of the type ap- 
pellant presses here. However, the 
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royalty provisions in the leases. in 
each of those cases differed in at 
characteristic 
from the Federal. statutory lease 


_ provision imposing royalty on the 
“quantity or gross value of the out- 


put of sodium or potassium com- 
pounds and other related products 
at the point of shipment to mar- 
ket.” 30 U.S.C. §§ 262, 282 (1970). 


(Italics added.) Indeed, this par- 
ticular value has been recognized as 
“somewhat unusual.” United States 


v. Southwest Potash Corp., SUpTa 
at 118 (Seth, J., concurring spe- 
cially). a 

Appellant asserts that if it sold 
the brine directly. without inour- 
ring plant operation costs and the 
like, the price received would be 
lower because the purchaser would 
have to bear. these costs, and the 


royalty. would be less. The conclu- 


sion appellant draws from this hy- 
pothetical situation is simply in- 
correct. Such a sale would be most 
unusual, although it: may ‘some- 
times occur.* United States v. 


Southwest Potash Corp., supra, 


makes clear that even if appellant 


sold the brine directly, the Depart- 


ment could properly hold the roy-. 
alty base to be the price that would 


+e received if the brine were proc- 


essed to a, refined product: salable 
in the normal market, rather than 


6 Such. a sale.of brine did.occur. in one of 
the cases cited by appellant, Parnell, Inc. v. 
Giller, 372 S.W. 2d 627 (Ark. 1963),-~- dis- 
tinguished from the instant case because the 
royalty rate was applied at the wellhead rather — 
than at point of shipment to market. However, 
the: court noted the unusual nature of such @ 
Sale. 
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the aceual poe paid for the raw 
brine. — 

[4] Appellant has requested a 
hearing pursuant to 48 CFR 4.415, 
and asserts that there are-contro- 
verted issues of fact involved in the 
questions of the locatability of the 
lithium deposits and the allowance 
of deductions from the royalty base. 
For the Board of Land Appeals 
to exercise its discretion under 


43 CFR: 4.415 and order a hear- 


ing, an appellant must allege facis 
which, if proved, would entitle it 
to the relief sought. Rodney Rolfe, 
25 IBLA 331, 83 ID. 269: (1976). 
‘The Department has not disputed 
any factual assertion by appellant 
which is relevant to the disposition 
of this appeal, and we find that ap- 
- pellant has raised no material is- 
sues of fact. With respect to the 
locatability of the lithium, our de- 
cision. rested on a fact not contro- 
verted by appellant: that the 
lithium is dissolved in brines con- 
taining sodium:and potassium. Our 
conclusion rests on the application 

of the relevant statutes to this fact, 
- and appellant has asserted no fact 


that would lead.to a contrary re-. 


sult. With respect to the royalty 
issue, no controverted issues of fact 
have been developed because the 
case is being remanded to the Area 
Mining Supervisor to determine 


whether any of appellant’s claimed. 


deductions may be allowed in a 
manner consistent: with this deci- 
sion and Departmental precedents. 
Disallowance of the deduction for 
the cost of the lime reagent does 
not involve any controverted. issue 
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of fact for which. a hearing would. 7 
be warranted. Accordingly, ap- 
pellant’s request. for a hearing is 
denied. : 
[5] Appellant. asserts that Sur- 
vey is estopped from collecting the 
royalties which accrued prior to the | 
time when Survey determined that 


appellant was incorrectly comput- 


ing its royalty. The royalty rates 
are stated in the leases, and both the 
leases and the statute require that 
the applicable royalty rate be ap- 
plied to the gross value of the so- 
dium or potassium and other related _ 
products atthe point of shipment to 
market.. Acceptance of royalty on 
any other basis is contrary to stat- 
ute and beyond the authority of this 
Department under the mineral leas- 
ing laws. Thus, the Government is 
not estopped from demanding roy- 
alty payments owed by lessees, even 
if it has accepted improper royalty - 
payments in the past. Atlantic Rich- 
field Co. v. Hickel, 4832 F.2d 58%, 
591 (10th Cir. 1970), affg., Sinclair — 
O2l and Gas Co., 75 1.D. 155 (1968) ; 
Gulf Oil Corp., 21 IBLA 1 (1975). 

Appellant asserts that in Atlantic 
Richfield, the court recognized that 
the doctrine of equitable estoppel 
may affect the Government, but.ap- _ 
pellant ignores the. following hold-_ 
ing of the Court: “* * * an ad- 


ministrative determination running i: 


contrary to law will not constitute 
an estoppel against the federal gov- 
ernment,” Jd, at 592. We fail to dis- 
cern any issue of fact relating to the 
question of estoppel. | | 
[6] The original ‘decision which 
had been appealed to the Director 
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sought to impose full royalties 


which were due from 1966. The Di- 
rector remanded the case to limit 
the royalties to those which became 
due from Nov. 1, 1967, on the theory 
that the statute of limitations pre- 
cluded collection of royalties which 
became due more than 6 years prior 
to the letter of Oct. 31, 1973, notify- 

— ing appellant that the royalty cal- 
- culations had been in error. Appel- 
lant contends that no royalty can 
be. collected for more than 6 years 
prior to Dec. 5, 1974, when the full 
amounts due had been determined. 
We, therefore, cannot escape from 
ruling on the propriety of applying 
the statute of. peeEo in the 

instant case. 


298 U.S.C. § OAL (a) A9t0 pro- 
vides as follows: 


Subject to the provisions of sec. 2416 
of this title, and except as otherwise pro- 
vided by Congress, every action for money 
damages brought by the United States or 
an: officer or agency thereof which is 
founded upon any contract express or im- 
plied in law or fact, shall be berred un 
less the complaint is filled within sia years 
after the right of action accrues or within 
one year after final decisions have been 
rendered in applicable administrative 
proceedings required by contract or by 
— law, whichever is later: Provided, That 
_ in the event of later partial payment or 
written acknowledgement of debt, the 
right of action shall-be deemed to accrue 
again. at the time of each such payment 
or acknowledgement, [Italics added.] 


Although the Director 
applied the statute in a fashion, we 
are not convinced that its applica- 
tion is at all warranted in this case 


in its present posture. We, therefore, 


hold that appellant owes the royal- 
ties which accrued after 1966 and 
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we modify the Director’s Ss decision 
accordingly. — . 

As the Solicitor has pointed out 
in his brief, the statute is concerned — 
with the filing of claims for money 
damages by the United States in 
district courts. Generally, a statute 
of limitations operates directly on 
the remedy only but does not affect 
the merits of the controversy or the 
underlying right to recover. United 
States v. Studivant, 529 F.2d 678 
(3d Cir. 1976). Thus, when one rem- 
edy 1s barred by a statute of limita- 
tions, other remedies may still be 
available against which the statute 
of limitations cannot be interposed. 
See, generally, 51 Am. Jur. 2d Lim-. 
atations of Actions, 8§ 21-23 (1970) ; 
53 C.J.8. Limitations of Actions, 


8§ 6, 7 (1948). 


This decision involves the adn 
istrative determination of the un- 
derlying obligation of the appellant 
to pay royalty to the United States; 
such a determination does not auto- 
matically trigger a remedy. See, — 
€.g., United States v. Southwest 
Potash Corp., supra at 118. To ap- 
ply the statute at this stage of the 
proceedings would lead to a deter- 
mination of the underlying obliga- 
tion which would compromise the 
effectiveness of alternative remedies 


to which the ‘statute of limitations 


might not apply. For example, if 
we were to determine that appellant 
does not owe royalty due prior to 
Nov. 1, 1967, this might conceivably 
preclude any action pursuant to 80 
U.S.C. §188(a) (1970) resulting 
from appellant’s failure to pay the 
proper royalty during that period. 
However, if there is no considera- 
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tion of the statute of limitations in 


calculating the royalty due, there is 
some likelihcod that. 28 U.S.C. 
§ 2415(c) (1970) might be con- 


‘strued as precluding appellant from | 


raising the statute as a defense in a 
proceeding under 30 U.S.C. § 188 
‘(a) (1970). Because the statute of 
limitations relates to remedies 
rather than underlying obligations, 


it need only be considered if the | 


need to pursue remedies arises 
which necessarily occurs after the 
underlying obligation has been de- 
termined in an adjudicative pro- 
‘ceeding. Because the purpose of this 
proceeding is only to determine the 
underlying obligation for royalty, 
the statute of limitations raises no 
issue within the scope of this admin- 
istrative adjudicative proceeding, 
as contrasted with settlement nego- 
tiations or other actions taken to 
collect the amounts due. 

_ Therefore, pursuant to the au- 
thority delegated to the Board of 

Land Appeals by the Secretary of 

the Interior, 43 CFR 4.1, the deci- 
sion appealed from its affirmed as 
modified. 

- Marrr Rrrvo, 
Administrative J nea 

J Concur: 


Joan B. Tompson, 
Administrative J Judge. 


ADMINISTRATIVE. JU DGE 


STUEBING DISSENTING: 


- Respectfully, I must agree with 
the appellant that lithium is a locat- 
able mineral for which, under the 


268—-859-—7 8-2 
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circumstances of this case, no roy- 


alty accrues to the United States. 

‘With regard to the Federal pub- 
lie lands, the statutes have provided 
three categories of minerals and 


prescribed different methods for the 


disposition of each. The three cate- 


gories, of course are, the locatables, 
the leasables, and the salables. The 


leasables are those specific minerals 
expressly designated by the Mineral 
Leasing Act of Feb. 25, 1920, as. 


amended 30 U.S.C. $181 et seq. 


(1970). These include sodium, pot- 


‘ash, coal, oil and gas, phosphates 
and others specifically named in the 


statutes. The salables are those min- 
erals which can be purchased from 


the United States under the author- 


ity of the Materials Act of J uly 31, 
1947, as amended, 30 US.C. § 601 
et seq. (1970), and include common 
varieties of sand, stone, gravel, 


pumicite, cinders and clay.’ The Zo- 
catable minerals are those which 
may be freely appropriated by the 
discoverer pursuant to the General 


Mining Law of May 10, 1872, ‘as 


amended, 30 USC. § 22, et ae 
(1970). 


Those minerals witch may be 


freely appropriated under the Gen- 
eral Mining Law by qualified claim- 
ants without payment of royalty or 


purchase price include all minerals 
which the Congress has not seen fit 
to designate either as leasable or 
salable. This is so because the 1872 


mining law provided that “al? val- 


uable mineral ul depostie’ ‘ would come 


4s ‘Free use” of hese materials: may gic be 
permitted under this statute in certain cir- 
cumstances. a sgt 
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within its purview,? and the Min- 
eral Leasing Act, the Materials Act, 
and the Act of July 23, 1955, 30 
U.S.C. § 611 (1970), only gareed 
out those specific exceptions which 
the Congress intended to eliminate 
from location. 

Lithium is an clement, the light- 
est known metal. As such it 1S cer- 
tainly neither sodium or potassium, 
nor any other Leasing Act mineral, 
nor is it a common mineral material 
which is salable under the Materials 
Act. Thus, it is clearly a locatable 
mineral, and I doubt that anyone 
knowledgeable in the laws relating 
to the disposition of.minerals on 
Federal lands would disagree, were 
lithium to be mined in isolation 
from any Leasmg Act mineral.* 


However, because the lithium in 


this case is extracted from a brine 
in which sodium and potassium also 
are present, the majority have con- 
cluded that the law relating to so- 
dium and potassium applies, rather 
than the law relating to locatable 
minerals, which lithium happens to 
be. This might make a certain kind 


of sense if the appellant were ex- 


ploiting potassium and sodium for 
their commercial value and produc- 
ing lithium as an incidental by- 
product; or if appellant, in its pur- 





280 U.S.C. § 22 (1970). Italics added. 
 8ZLithium is never found uncombined in 
nature. However, it is extensively produced in 
‘the United States from spodumene, an ore 
which contains no Leasing Act minerals, ex- 

eept, perhaps, negligible amounts of “replace 
ment” by sodium. See A Dictionary of Mining, 
Mineral and Related Terms, 1968 ed., pp. 648, 
1057; and Mineral Facts and Problems, 1970 
ed., pp. 1078-1081. Both references are.official 
publications of this Department, of which offi- 
cial notice may be taken pursuant to 43 CFR 
4,24 (b). 
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suit of lithium, found it necessary 
to destroy the sodium or potassium, 
or its value. But appellant is doing 
neither. The record indicates that 
it is mining * only lithium. The 60- 
dium and potassium are produced 
and separated from the brine only 
as a necessary and unavoidable in- 
cident to the extraction and separa- 
tion of the lithium. The sodium and 
potassium are not utilized in any 


Manner, but are discarded on the 


premises by the appellant. Appel- 
lant alleges that the sodium and 
potassium, although undamaged, 
have no commercial value. Appel- 
lant’s only apparent interest in the 
sodium and potassium is that they 
are there and must be produced if 


the lithium is to be extracted. 


Rarely is any mineral which is 
the target of a mining venture 
found in such an isolated and un- 
adulterated condition that it can be 
mined without the necessity of ex- 
tracting any other mineral. For ex- 
ample, a gold dredging. operation 


extracts and discards great. quan- 


tities of sand, gravel, and clay in 
the process of separating and re- 
covering small amounts of gold, 


and an underground mining opera- 


tion for a locatable mineral, such 
as galena, must extract, remove and > 
discard whatever omer valueless 


4 “Mining. a. The Selence, technique, and 
business of mineral discovery and exploita- 
tion, * * * b. Process of obtaining useful 
minerals from the earth’s crust. * * *.” A 
Dictionary of Mining, Mineral and Related 
Terms, 1968 ed., p. 715, Since there is no 
“exploitation” by appellant of the sodium and 


"potassium because they are not economically 


“useful minerals,” appellant cannot accurately . 
be said to be engaged in aaiine? shee. ‘min- 
erals, 
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mineral material apenas to be host 
to—or co-existent with—the object 
of the venture. Yet I have never 
heard it asserted that the producer 
of such locatable minerals must pur- 
chase under the Materials Act the 
sand, rock, gravel or clay extracted 
and discarded, or that. he must ob- 
tain a lease and pay royalty under 
the Mineral Leasing Act: because 
worthless minerals listed in that Act 
have been encountered and must ‘be 
extracted as an unavoidable incident 
of the operation. Yet the majority 


opinion carries the latter analyogy 


one step further by holding that not 
only must the producer of a loca- 
table mineral have a lease where 
_ the recovery of the locatable min- 
eral involves the incidental extrac- 
tion of a leasable mineral, the 
locatable mineral by some magic is 
transformed legally into a leas- 
able mineral for which royalty must 
be paid on the same basis as if it 
were the leasable which was being 


sold, even though the leasable is. 


worthless and unwanted. 


The majority declares that “the 


issue turns on whether or not the 
lithium is a related or associated 
product of the sodium or potassium 
deposits.” My first quarrel with 


the majority’s rationale is the man-_ 


mer in which this issue is postu- 
lated. Why are these brines char- 


acterized as “the sodium or .potas-_ 


sium deposits?” Insofar as value is 
concerned, it is the lithium which 
is the predominant mineral. There- 
fore, the question, more properly 
posed, should’ be whether the so- 
dium or potassium are related or 
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associated produce 0 if the Vithiaum 
deposits. Thus stated, the answer to 
the question loses its legal signifi- 
cance, as there is no law or regula- 
tion which requires the producer of 
a locatable mineral to pay royalty 


on related or associated minerals. 


Even where, as in this case, the pro- 
ducer of a locatable mineral has 
leases which entitle him to extract 


and sell certain leasable minerals 
on a royalty basis, if those leasable 


minerals extracted have. no value 
and are not sold, there is no basis 
for the imposition of royalty. 

Moreover, the existence of min- © 
eral leases for sodium and potas- 
sium. does not preclude the produc- 
tion of locatable minerals from the 
same land. It once would have, but 
Congress cured this impediment in 
1954 by enacting the Multiple Min- 
eral Development Act, 30 U.S.C. 
§ 521 et seg. (1970). That legisla- 
tion made it possible to simultane- 
ously produce locatable and leas- 
able minerals from the same land, 
‘each being governed by its respec- 
tive statute. 

“Even assuming, sepia that, 


_as stated by the majority, the issue 
could be made to depend on whether 


the lithium is an “other related 
product” of sodium, or an “associ- 


ated. product” of potassium, the 


answer is hardly as clear as the 
majority perceives it to be. It is 
essentially a question of statutory 
construction. There is no doubt that 
the lithium, magnesium, sodium 
and potassium are all related as 
associated by promimity. That is, 
they co-exist in the same brine. But 
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is mere proximity the relationship 
which the authors of the legislation 
had in mind? Or, as to me seems 
more plausible, did they intend that 
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the minerals be. associated or re- 


lated generically? A Dictionary of 
Mi ining, Mineral, and Related 
Terms defines “family” as follows: 
“When a. number of genera agree 
in certain major structural char- 
acters, they. are grouped together 
to form.a family.” As the minerals 
in question are separate elements, it 
would seem. that although they 
might: have properties which can 
be compared, 1t seems unlikely that 
they could be regarded as having 
a generic relationship: Even if this 
could be shown, the record does not 
reflect it, and such a relationship 
was not part of the rationale of any 
of the decisions which. hold that 


appellant must pay royalty on ae 


eas production. 

However, I am _ not peeale 
concerned here with the nature of 
the relationship of the minerals in 


concerned with is the incongruity 
of holding that where a valuable 
| locatable mineral] is being mined in 
an. operation which requires the in- 
cidental extraction of economically 
worthless leasable minerals, the le- 
gal status of the valuable mineral 
is controlled by and converted. to 
that of the worthless minerals, - 

| Finally, since the maj jority is un- 
able to: resolve. this appeal by hold- 
ing simply that the extraction of 
this lithium is governed by the 1872 
Mining- Law, as I would do, it 
should accede to. appellant’s request 


DEPARTMENT OF THE 


INTERIOR [85 iD. 


for a hearing before an administra- 


tive law judge. Appellant should 
have the opportunity to submit evi- 
dence on the physical and chemical 
properties of the minerals con- 
cerned, the nature of the deposit, 
the methodology of the separation 
process, etc. If a royalty 1s to be 
imposed, appellant should have the 
opportunity to support its conten- 
tion that its use of lime is a neces- 
sary production cost for which.al- 
lowance should be made. 

- Epwarp W. Sruspine, | 

Administrative Judge. 


- CONTINENTAL TELEPHONE OF 
THE WEST 

85 IBLA 279 ad 

Decided June 2, 1978 


Appeal from decision of the New | 
Mexico State Office, Bureau of Land 
Management, rejecting request for free 


rental for right-of-way NM 4348, _ 
question.’ What I am principally — . oe ot j 


Affirmed. 
L Rights-of “Way: Generally 


A request for rent-exempt status for 
a right-of-way granted for telephone 
poles and -lines pursuant to the Act of 
Mar. 4, 1911, 43 U.S.C. §961 (1970), is 
properly ‘denied. where the terms of the 


grant clearly state that the grant is 


made in consideration of periodic rental 


‘payments and contains no authoriza- 


tion for rent-exempt status, 


2, Accounts: Fees and Commissions— 
Fees—Rights-of-Way: Generally— 
Words and Phrases | | 


_ “Rurat . Electrification Aishinidition 


projects.” A right-of-way holder is not 
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June 2, 198 


excused from payment of rental under 
43 CFR 2802.1-7(c) (1976), by virtue of 
holding an REA loan, where such holder 
is neither a cooperative or nonprofit 
organization. . 


APPEARANCES: Gregory J. Busko, 
Associate Corporate Counsel, for ap- 
pellant. 


OPINION BY ADMINISTRATIVE 
JUDGE FISHMAN 


INTERIOR BOARD OF LAND 
APPHALS 


Continental Telephone of the 
West has appealed from a decision 
dated Dec. 12, 1977, of the New 
Mexico. State Office, Bureau of 
Land Management (BLM), reject- 
ing appellant’s request for free 
rental for right-of-way NM 4848. 

The right-of-way for telephone 
poles and lines in Sandoval and Rio 
Arriba Counties, New Mexico, was 
granted pursuant to the Act of Mar. 
4, 1911, as amended, 43 U.S.C. § 961 
(1970), [repealed by P.L. 94-579, 
Title VII, §706(a), October 21, 
1976, 90 Stat. 2793] to Lindrith 
Telephone Co. on July 12, 1968. 
Lindrith merged with Western 
States Telephone Co. in Oct. 1968, 
and the latter subsequently became 
part of Continental Telephone Co. 
of the West.. 

A provision in the original sae 
states that the rental amount was 
$25 for each 5-year period, payable 
on or before the first day of each 
5-year period. A further provision 
states that the regulations appli- 
cable to the grant were 43 CFR 
9234.1 and 2234.4-1 (1967). Subsec. 


2034. 1-2( a) (2) states in pertinent 
part: 


All dpnleations: filed ieann a to this 


part in the name of individuals, corpora- 


tions or associations must be accom- 
panied by an application service fee. of 
$10 except where ‘the right of way will 
authorize use and occupancy of the lands 


- exclusively for the purposes stated in 


sec. 2284.1-6(c). The service fee will not 
be returnable. * * * 
Subsec. 22384.1-6 et % 2802.1-7 
(1976)) covers payment’ required, 
exceptions, default, and revision of 
charges. It provides, in pertinent. 
(a) Except as provided in paragraphs. 
(b) and (c) of this section, the charge 
for use and occupancy of lands under the 
regulations of this part will be.the fair 
market value of the permit, right-of-way, 
or easement, as determined by appraisal 


by the authorized officer. Periodic pay- 


ments or a lump-sum payment, both pay- 
able in advance, will be required at the 
discretion of such officer: (1) When 
periodic payments are required, the ap- 
plicant will be required to make the first 
payment before the permit, right-of-way, 
or easement will be issued; (2) upon the 
voluntary relinquishment of such an in- 
strument before the expiration of its 
term, any payment made for any unex- 
pired portion of the term will be returned 
to the payer upon a proper application 
for repayment to the extent. that the 
amount paid covers a full permit, right- 
of-way, or easement year or years after 
the formal relinquishment: Provided, 
That the total rental received and re- 
tained by the Government for that per- 
mit, right-of-way, or easement, shall not 
be less than $25..The amount to be so re- 
turned will be the difference between the 
total payments made and the value of the 
expired portion of the term calculated on 
the same basis as the original payments, 

(b) Except as provided in paragraph 
(ec) of this section, the charge for use and 
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occupancy of lands under the regulations 
of this part shall not be less than $25 per 
five-year period for any permit, right-of- 
_ Way, or easement issued. | 

(ce) No charge will be made for the 
use and oceupancy of lands under ne 
regulations of this part: 

(1) Where the use and occupancy are 
exclusively for irrigation projects, mu- 
-nicipally operated ‘projects, or ‘nonprofit 
or Rural Hlectrification ‘Administration 
projects, or where the use is by a Federal 
governmental agency. 

(2) Where the permit, diboewas 
or easement is granted under the regula- 
tions in §§ 2821, 2822, 2842, 2871, 2872. | 


* Pa Fs e a 7 

(e) At any time fiat ales than ‘five 
years after either the grant of the per- 
mit, right-of-way, or easement or the last 
revision of charges thereunder, the au- 
thorized officer, after reasonable notice 
‘and opportunity for hearing, may review 
such charges and impose such new 
charges as may be reasonable and proper 
commencing with the ensuing char ge 
year. ; 


In Sept. 1973 a rental review was 
made of appellant’s right-of-way 
pursuant to sec. 2802.1-7(e) which 
resulted in increasing the rental 
from $25 per 5-year period to $150 
per 5-year period, effective as of the 


rental period beginning on July 12, 
1973, A decision advising appellant — 
_ of the increase was issued on Octo- 


ber 1, 1973. A further reappraisal 
was made in 1977 when the rental 
charges were determined to be $425, 
effective as of July 12, 1978. By 
BLM decision of July 12, 1977, ap- 
pellant was advised of the reap- 
praisal and of its right to a hearing 
in connection therewith. Appellant 
replied to this decision by letter 
dated Sept. 27, 1977, in which it re- 
quested free rental under sec. 
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2802.1-7(c) (1), supra, asser ting 
that the project on its right-of- “way 
was originally financed with a 
Rural Electrification Administra- 
tion (REA). loan which was still 
outstanding. 

‘The decision appealed from de- 
nied appellant’s request essentially 
on the ground that “use and occu- 
pancy” of the right-of-way was by 
a private corporation for profit and 
“it was initially fi- 
nanced in whole or in part by the 
REA” it “was not for a REA 
project exclusively. a Ree in 
original.) — 

On appeal to aie Board, appel- 
lant’s position is that its status as 
a private corporation for profit does. 
not preclude its eligibility for free 
rental under the above-quoted regu- 


lation. Appellant states that the 
poles and lines on the right-of-way 


were built with REA funds and 
that therefore it should be entitled 
to free rental. 

[1] Having - reviewed. the case 


file, we find that it is completely de- 


void of any indication that appel- 
lant or its predecessors in interest — 
earlier had sought ‘free’ rent. On 


Jan. 8, 1968, the land office in re- 


ceipt of the right-of-way applica~ 


tion, advised that a $10 filing fee 


was due. By letter of July 3, 1968, 
the land office further advised the 
applicant. that an appraisal’ had 
fixed the rental at $25 per 5-year 
period. As noted above, on Oct. 1, 
1973, a decision increasing: the 
rental to $150 per 5-year period was 
issued. There is no indication in the 
record that appellant ever objected 
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to, or protested, any of these assess- _ 
ments for any reason. Appellant ap- 


pears to have acquiesced in and re- 
mitted these fees until the summer 
of 1975 when it wrote letters de- 
rentals 
thoretofore paid.t On appeal, ap- 


-manding refunds of all 
pellant has submitted no evidence to 
support its allegation that it is en- 
titled to rent exempt status because 
the initial project was financed by 
an REA loan. | 


[2] The essential question raised 


by the appeal is the interpretation 


of 438 CFR 2802.1-7(c), which 


reads as follows: | 

(c) No charge will be made for the 
use and occupancy of lands under the 
regulations of this part: 

(1) Where the use and occupancy are 
exclusively for irrigation projects, mu- 
nicipally. operated projects, or nonprofit 
or Rural Blectrification Administration 
projects, or where the use is by a Federal 
governmental agency. 

(2) Where the permit, right-of-way, or 
easementis granted under the regulations 
in §§ 2821, 2822, 2842, 2871, 2872, 


43 CFR 2802.1-7(c) (2) applies 
only to roads and highways under 


93 U.S.C. (Interstate and Defense 


Highway System) and roads over 
public lands under R.S. § 2477, 43 
U.S.C. § 982 (1970).2 The precise 
Issue is whether the “use and. oc- 
cupancy are exclusively. for * * * 


Rural Electrification. Administra- 
tion projects.” 43 CFR 28021-7_ 


1 These letters are not. contained in the file. 
They are mentioned in a memorandum dated 
Oct. 8, 1975, from the Field Solicitor, Santa 
Fe, advising the State Director, BLM, to issue 
a decision denying refund of any rentals. 


2 Repealed by section 706 (a) of FLPMA, 90 


Stat. 2793, 


(c) (1) yelates. exclusively to Gov- | 
ernmental and nonprofit use. 

The Rural Electrification Ad- 
ministration of the Department of 


Agriculture has never had any 


projects* of its own—its function 
has ‘been and continues as a source 
of loans for electrical plants, trans- 
mission lines, and rural telephone 
service. 7 U.S.C. §§ 901-924 (1976). 


See 7 CFR Parts 1700 and. 1701. 


-Agriculture’s pamphlet cap- 
tioned “REA Loans & Loan Guar- 
antees for Rural Electric & Tele- 
phone Service” recites at page 3 as: 
follows: 


Telephone Loans 

REA telephone loans may be made to- 
telephone companies, to publie bodies, 
and to cooperative non-profit, limited- 
dividend or mutual associations. In au-~ 
thorizing the telephone loan program, 
Congress directed that it be conducted to 


“assure the availability of adeqnate tele- 


phone service to the widest practicable 
number of rural users of such services.” 
About two-thirds of the telephone sys- 
tems financed by REA are commercial 
companies and about one-third sub- 
seriber-owned cooperatives. 


It is appellant’s contention that: 
the “present poles and lines located 
on NM 4848 were built with REA 
funds * * * [and] this qualifies as 
a REA project within the meaning 
of 43, CFR 2802.1-7(c) (1).” | 

Appellant also points out that. 
Lindrith Telephone Company re- 

8 The term “Federal Project Rural Electrifi- — 
cation” was utilized in the early days (circa. 
1937) of REA. See The Story of Cooperative 


Rural Mectrification, Department of Agricul- 
ture, Miscellaneous Publication No. 811: at 


page 7. The telephone amendments to the REA. 


Act of 19386 were added by the Act of Oct. 28, 
1949, 63 Stat. Unes T -U; 8. C. 8 921 et sh 
(1976). 
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ceived a 2 percent REA loan, that 


Lindrith was granted the right-of- 


way in 1968, and that when appel- 


lant took ae Lindrith in 1974, “it 


assumed all obligations arising out 
of the REA mortgage.” © 


Tt is noteworthy that the ere 
Service of the Department of Agri- 
culture waives right-of-way fees as 


follows: 


Fees. will be based on land value 
(FSM 2715) where land value can rea- 


sonably be determined. The minimum. 
annual fee is $2 per acre or $10 per mile 
or fraction thereof, whichever is greater 
for each line constructed on the right- ; 


of-way. 


Rural Hlectrification Administration- 


sponsored cooperatives shall be granted 
free use provided the company is both 
organized as a cooperative and has an 
outstanding REA loan. The annual list 
of paid-up REA: borrowers should be re- 
viewed currently to determine appro- 
priateness of free permits (provided by 
Annual Statistical Report—REA bulle- 
tin 1-1 for REA electric lines, and RHA 
Bulletin 300-4 for RHA telephone lines), 
Both reports can be obtained from the 
Government Printing Office (GPO) or 
possibly from local RHA offices. [Italics 
supplied. } 


Forest Service Manual g 2728 12. 


(d). 


Thus the Forest Service en- 


visages that two criteria must be 
met: The right-of-way user must 
(1). be a REA cooperative and (2) 
have an outstanding REA loan... 
We note that sec. 504(g) of 


FLPMA, 90 Stat. 2979, 48 U.S.C.A. 


$17 64(g) (West Supp. 1977). pro- 
vides in applicable portion “as 


follows:. 


~ (By. The holder of a right- of-way shall 
pay annually in advance the fair market 
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value thereof as determined by the Sec- 
retary granting, issuing, or renewing 
Such right-of-way: * * * Rights-of-way 
may be granted, issued, or renewed to a 
Federal, State, or local government or 


any agency or instrumentality thereof, 


to nonprofit associations or nonprofit cor- 
porations which are not themselves . 


coutrolied or owned by profitmaking 


corporations or business enterprises, or 
to a holder where he provides without or 
at reduced charges a valuable benefit to 
the public or to the programs of the Sec- 
retary concerned, or to a holder in con- 
nection with the authorized use or oc- 
cupancy of Federal land for which the 
United States is already receiving com- 
pensation for such lesser charge, includ- 
ing free use as the Secretary concerned. 
finds equitable and in the _ public 
interest. * * * . 

Thus FLPMA, for any period 
following its enactment on ‘Oct. 21, 
1976, embodies the Congressional 
policy of fair-market rental for 
rights-of-way except where the user 
is a Governmental agency, a non- 
profit association or corporation not 
controlled by a profitmaking entity, 
or where such user renders a valua- 
ble service to the public either gratis 
or at a reduced charge. Appellant 
meets none of these criteria. , 

We also. note that the Reclama- 
tion Project Act, of 1939, sec. 9(b), 
43. U.S.C. § 485h(c) (197 0), Ee 
vides in part.as follows: — 

- (ce). The Secretary is authorized to 
enter into contracts to furnish water for 
municipal water supply or miscellaneous 
purposes: Provided, That any such con- 
tract either (1) shall require repayment 
to the United States,.over a period of not 
to exceed forty years from the year in 
which water is first delivered for the 
use of the contracting party, with interest 


not exceeding the rate of 344 per centum 
per annum if the Secretary determines: 


186). . CONTINENTAL ‘TELEPHONE OF THE WEST 


191 


June 2, 1978 


an interest charge to be proper, of an 
‘appropriate share as determined by the 
Secretary of that part of the construction 
costs allocated by him to municipal -water 
Supply or other miscellaneous purposes ; 
or (2) shall be for such periods, not to 
exceed forty years, and at such rates as 
‘in the Secretary’s judgment will produce 
‘revenues at least sufficient to cover an 
appropriate share of the annual operation 
-and maintenance cost and an appropriate 
share of such fixed charges as the Secre- 
tary deems. proper, and shall require the 


payment of said rates each year in ad- 


vance of delivery of water for said year. 
Any sale of electric power or lease of 
power privileges, made by the Secretary 
‘in connection. with the operation of any 
- project or division of a project, shall be 
‘for such periods, not.to exceed. forty 

years, and at such rates as in his judg- 


ment will produce power. revenues at 


least sufficient to cover an appropriate 
share of the annual operation and main- 
‘tenance cost, interest on an appropriate 
share of the construction investment at 
not less than 3 per centum per annum, 
and such other fixed charges as the Sec- 
retary deems proper: Provided further, 
That in said sates or leases preference 
shalt be given to municipalities and other 
public corporations or agencies; and also 
‘to cooperatives and other nonprosit orga- 
nizations financed in whole or in part by 


 .boans made pursuant to the Rural Hlectri- 


fication Act of 1986. * * * 
supplied.] 


{Italics 


We recognize the absence of any 
direct.. precedential ruling on 
-whether a company is entitled to 
‘Tent free rights-of-way by virtue of 
‘merely holding a REA loan as is 
contended by appellant. The refer- 
‘ence in 43 CFR 2802.1-7(c) (1) to 
REA projects should be construed 
in consonance with other. statutory 
and regulatory preferences afforded 
BEA ‘borrowers. ‘These envisage 


free rental for only “cooperatives 
and other nonprofit organizations 
financed in whole or in part by loans 
made pursuant to the Rural Electri- 
fication Act of 19386.” This is the 


‘standard in sec. 9 of the Reclama- 


tion Project Act of 1939, supra, and 
is virtually identical to the position 
of the Forest, Service and FLPMA. 
- We conclude there is no basis 
elther in the grant, the regulations, 


‘or the record to support appellant’s 
‘theory of entitlement. The conclu- 


sion urged by appellant cannot be 


reconciled with the terms of the ori- 
ginal grant, in which appellant and 


its predecessors in interest acqui- 


‘esced for 7 years. Of. The Superior 


Oil Co., 12 IBLA 212 (1973). We 


-determine that appellant is neither 
entitled to a refund of past rentals 
nor to a rent-free right-of-way for 
the remainder of the grant. Appel- 


lant is, of course, free to avail itself 


of its right to a hearing on-the pe- 


riodic revision of charges pursuant 


to 43 CFR 2802.1-7(e). 


- Accordingly, pursuant to the au- 


thority delegated to the Board of 
Land Appeals by the Secretary. of 
‘the Interior, 48 CFR 4.1, the deci- 


sion appealed from is affirmed. 


Freperick. FisoMan, 
TRATED Judge. 


Wr CONCUR: 


ipwarp W. STuEBING, 


Administrative Judge. — 


Joan B. THompson, 


Administrative Judge. 2 
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CONSTRUCTION co. 
TBCA 1145-83-77 
_ Decided June”, 1978 


Contract No. 00014206982, Bureau of 
Indian Affairs, 


- Appeal sustained i in part. 
a Contracts: Disputes and Remedies: 


_ Burden of Proof — 


.When the Government says that a ere 


is barred. by a supplemental agreement, 
‘it has the burden of proof as to the terms 
‘and conditions of that agreement. 


‘2. Contracts: Disputes and Remedies: 
Danlages: Liquidated Damages 

Wihien the Government assesses. liqui- 
‘dated damages for late performance of 
.a contract and the contractor asserts that 
‘the delay was excusable because of un- 
‘usually severe weather, the contractor 
must show not only that the weather was 
‘bad (and delayed the work), but that 
the weather was worse than normal for 
‘that time and place. 


APPEARANCES: Mr. Richard H. Carr, 
‘Construction Manager, Utility Di- 
‘vision, Sierra Construction Co., Albu- 
‘querque, New Mexico, for the appel- 
lant;. Mr. Dale H. Itschner, Mr. 
. William Back, Department Counsel, 
“Window Reck, Arizona, for the Gov- 
‘ernment. 


OPINION BY ADMINISTRA- 
TIVE JUDGE STEELE 


INTERIOR BOARD OF 
CONTRACT APPEALS 


Introduction. This is an appeal 


‘from the assessment of $5,445 of 


 Tiquidated damages for the alleg- 
vedly late completion of a contract 
‘to modify sewage treatment facili- 
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ties at five Indian schools in Ari- 


zona and New Mexico (Appeal 
file—hereafter “AF,” Contract). In 
the notice of ‘appeal the appellant 
asserted four excusable causes for 
the delay. These were: (1) imade- 


quate Government plans, (2) con- 
structive change orders, (3) unusu- 
ally severe weather and (4) inva- 
lidity of the assessment because of 


Jack of any damage to the Govern- 
ment due to the delay. The Govern- 
ment’s defenses, beyond a general 
denial, were lack of 10 days notice 
under Sree 5(d)? (Answer pp. 5, 


9), and accord and satisfaction due 
to supplemental agreements as. to 


certain. change orders .(Govern- 


ment’s March 13, 1978, letter brief; 


Tr. 168, 169, 195, 203). 


‘Appellant hae not made any at- 
firmative claims for any increase 


in the contract price. 


FINDINGS OF FACT 
‘1. The Department of the Inte- 


rior, Bureau of Indian .Affairs, en- 
tered into a negotiated contract No. 
N00C14206982 with Sierra’ Con-. 
struction Company on Jan. 26, 1976 


(AF tab. I) for the fixed price of 


- $159,300. The contract required the 


appellant to construct and modify 


the sewage treatment facilities for 


boarding schools located at (1) Ojo 
Encino, New Mexico, (2) Pueblo 


Pintado, New Mexico, (8) Lake 


Valley, New Mexico, (4) Mariano 


Lake, New Mexico, and (5) Rock | 
Point, Arizona. 
cluded Standard Form 23-A. It 


‘The contract in- 


-1Standard Form 23-A, October 1969 Edi- 
tion, Clause 5, entitled “Termination for De- 
fault—Damages for delay——time extensions.” © 


~. 
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sie, included, in Cingee. GC-22, a 
provision for liquidated damages 
of $125 per day beyond the com- 
pletion date (AF Contract. p. 
B-52). The completion date was _ 
130 days after receipt of the notice 
to proceed (AF, Contract p. A6). 


2. We can find no direct evidence . 


of the date of the Notice to.Pro- 
ceed. Nevertheless, we conclude 
from.Mod. 1 that it was issued 130 
days prior to Aug. 14, 1976 (AF 
tab. J—Mod. 1).. | 

3. Appellant arnea per- 


' formance of the contract and ran 


into certain problems next brieflly 


the property because-of an error in 
the contract plans (GX-6; Tr. 16, 


17). Also appellant encountered 


rock in the lagoon (GX-6). Fur- 
ther, a compaction test was Im- 


properly performed by the Govern-. - 


ment (G-X-6). Also, it was impos- 
sible to obtain the specified fence 


posts (GX-6; Tr. 98, 117, 118, 119). 


At: Pueblo Pintado there: was a 


Government drawing error as to . 


the size of the new dike (GX-6).. 


Also, the garbage dump that had 
to be removed by the appellant was 
much larger than shown on the 


drawing or visible from inspection - 
(GX-6; Tr. 18, 37, 76, 98). Fur- 
_ thermore, there was a delay caused 
by the Government taking some 


time to locate a proper borrow site 
(GX-6; Tr. 40-42, 46, 73, 74, 75, 


76, 100). In addition, there was 
some delay caused by overflow, and 
- by Government stoppage of pump- 
ing (GX-6; Tr. 19, 20, 85, 86, 88, 
89); and by bad weather on Apr. 


15-19, May 4, 6-10, 19,2 90, 27; June 
LS, 5,6, 7, 30; end July 1, 2.8. 
8-10, 13 (AF tab G; Tr. 24, 25, 26, 


99, 37, 44, 80, 81, 82, 132, 133, 157, 


170, 174-5, 194, 258-263, 270), 


__ [1] 4. On July 14, 1976. (‘Tr. 221), 
the appellant and the Government 


met and discussed some of the top- 
ics listed in the prior paragraph. 
Appellant asked for 70 to. 77 days 
as an extension of time because of 


some of the above-mentioned mat- 


ters. At the same or a different 
meeting the appellant and the Gov- 
ernment also discussed a. change 


rae : order to remove the middle dike at 
described. At Mariano Lake the 
designated lagoon would not fit on 


the Baca school. Appellant asked 
for 30 days extension for this work. 
- At the conclusion of the July 14 


‘meeting, the Government said it 


would agree to 15 working days for 


the dike and 19 working days for 
certain other excusable delays for 
.a total of 34 working days or an 
extension. of the completion date 
from August 14 to September 30, 


1976. The appellant’s: representa- 
tive indicated that he was not 
happy with these extensions, but 1f © 


that was all the Government would 


grant, then that was all it: would 


grant (Tr. 39, 46, 47, 48, 50, 51, 52, 
56, 57, 61, 63-64, 66, 68, 94, 100, 101, 


107, 108, 139, 140, 208, 213, 215, 217, 
999-998, 249-957, 278, 274, espe- 


cially 228). Thereafter, the Govern- 


ment sent a supplementa] agreement 
to this effect to appellant, and it was 
signed and returned by the appel- 
lant’s office secretary who mened as 
officer manager. 

5. We conclude, after reviewing 
all the testimony and Mod. 1 and 
2and AX 4 and 7, that the individ- 
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ual who signed Mods. 1 and 2 had] 


actual or apparent authority to 
bind appellant to the terms of Mod. 
1. Put another way, appellant had 
the burden of proof and persuasion 
that Mrs. Brownell did noé have 
authority to sign Mod. 1 ‘and in our 
view has failed-to carry those bur- 
dens.. Thus, we conclude Mod. 1 is 
an.accord and satisfaction as to the 
claims for extension of time for the 
- topics mentioned in Mod. 1 and 4 in 
paragraph 18 post. 

6, The parties negotiated Mod. 2 
which was’ independent of Mod. 1. 
In Mod 2 the oe agreed to a 


“Date nae 
es 14 
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price increase and an extension of 
the completion date from Septem- 
ber 30 to October 1, 1976, because of 


certain added wor k to install certain 


expansion joints. 

7. The appellant was aieiayeat 5. 
days at Mariano Lake and Lake > 
Valley while the Government de- 
cided on. the acceptability of fence 
posts at Mariano Lake (AX-6; Tr. 
98,99). 

[2] 8. We have plobe al] ‘fis 
weather data in GX4, AF tab D 
and AF tab G and conclude that ap- 


| pellant encountered “bad. weather” 


as next indicated : 2. 


ae Basis for Finding : 
No inspection, .03 to Chaco Canyon and .10 at Otis 


16 No inspection, 40 at Gallup, trace at Star Lake 
17 ~No inspection, .15 at Otis’ 
18 No inspection, .22 at Farmington, Jo at bee are 
19 No inspection, .18 Chaco C., 04 Farm., AB Gallup, 04 Otis, 


22 Liukachukai (L) - 


-. 20 No inspection, Trace at Gallup, .23 at L. i | 
- 22 No inspection, .11 at Chaco C., .02 Farm., .06 cee 
- 93 T. Gallup, .02 Otis, .10 Keyenta | | 
24 No inspection, .06 Star L., trace at Gane | 
26 Insp. at Lake V. only, 08 Star ‘om 40 Keyenta, 211, trace 
os. ChacoC.and Gallup — — 
noe = OF: Trisp. ab Lake V. only, 40 Farm., eu oa 18 L. 


Aug. 2 15D. 


~ 8 Insp. Lake Vv. only; 17 Star L, 


BT Chaco G 08 Fam. ee 


ne oe .80 Gallup, .02 Otis, .20 Teec N. Pp , 
18 No inspection, .12 Star L., .10 Chaco G, 05 Otis 


~ 19 No imspection, .03 Star’ L, 


Gallup. 


DA Chaco C., .08 Farm., .77 | 


24 No inspection, .42 Star ie. 
26 Noinspection,.07Gallup | 
30° No eins Ta at Farm., .06 at Gallup Aug: 20 


2 We have not listed “bad senna prior to 
July 14. because of our conclusion—stated in 
‘paragraph 5—-that Mod. 1 was an accord and 
satisfaction for bad weather up to July 14. 
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No inspection, .03 Cnn C., 08 Farm., 18 Galop, T. Star 


03 Chaco eg. 2 
No inspection, .09 Farm., .26 Gallup, OT Otis, 08: Stax L. 
No inspection, .12 Chaco C., .69 Farm., qT Everaey .02 Otis, 
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Sept. 7 No eetaon 15 Otis - : 
14 No inspection, .08 Chaco-C., T Star L. 
‘15 
| L., .26 L. 
1% No inspection, 10 Shak L., 
26 
Pai 
7 . 02 Star L., 1.60 L. 
Oct. 2 


No inspection per GS-1&2, .06 Sia Li, 01 Ghaes C:. 


21 No inspection, .01 Chaco C., .07 Gallup 
22 No inspection, .06 Farm., 02 Gallup, .02 Otis : 
93 (Sat) No inspection, 06 Star L., T Farm., .24. ere 15 


Otis 


26 No inspection, 08 Star L., 


17 Chaco Ca, 29 Li 


28 No inspection, T Chaco C., 08 Gallup 
29 No inspection, .04 Star L. (.04 means .04 inches of rain 
recorded, T. means trace). 
9. We have denied the claim’ of excusable delay for the days next 


indicated for the reasons next stated: 


Day 
— duly 28 


| Aug. 16 


299 This was a Sunday. 


_ 10. Where, as here, the-appellant 
asserts that an assessment of liqui- 
dated damages for late completion 
of a contract: should be reduced be- 
cause of “unusually severe weather,” 
it has the burden to establish not 

only the severity of the weather but 
that such weather was “unusual” 


for the time and place where the. 


Reason 


This was a Sunday. No work was allowed | on Sundays 
according toGO-8. | 

No record of rain except AFtabG _ a 

23 The only record of rain is Tab G and O1 at Gallup. 


work was derfoema: The agpellant 
has established that the weather en- 
countered was “severe” as indicated 
in paragraph 8 above. However, ap- 
pellant has failed to introduce suf- 
ficient evidence * as to weather in 
prior years, and thus has failed -to 
establish that the weather actually 
encountered on this contract was 


4The only evidence of ‘‘usual’’ or normal” wenthert is three columns of data on page 2 of each monthly report of 
precipitation entitled, ‘‘total,”’ aerate from normal,” and ~ BROBIRt day.”’ The evidence of eee severe = 


weather” as listed follows: 


. Month Day Location . 
7° OT Farm. ooo. enn ene een 
8 S. \ONAt6 Ce cceboue ee eee 
g 7 GO 1's ee ee 


Depar ture : Greatest 


Total ¥rom Day | 

eh ormal ~ 
Metesscsddececueeses 1,19. 41. . 40 
MemeteewsSscosts os 1,40 01. a7 


——ee ea 


1, 67 . 82 69 
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unusually severe for the time ‘and 


place. Therefore, we are unable to 
_ find that the weather listed In para- 


graph 8 is excusable’ within the 
meaning of ‘Clause 5 of SF 23—A,- 


except for July 27 and Sept. 27. 


Thus, we allow a 0. -day extension | 
for unusually severe weather. 'C. om- 
Construction Ine, 


pare Sunset 
IBCA 454-9-64 (Oct. 29, 1965), 72 
LD. 440, 65-2 BCA par. 5188, 


; ‘Project 


Ojo CIOs eee ee eee 
Pueblo Pintado__.__._--------- : 
Dake Volley ote rs Seen, 
Mariano’ Lake._.___._..---- = 
Rock Point....---- hg cytes ae 


14, The Government has vind 
an affirmative defense of lack of 10- 
day notice under clause 5 of Si 


23~A in its.answer filed in this ap- 


peal. It did not assert this affirma- 
tive defense when it denied the re- 
quest for ‘time: extension. See AF 
tab G,- ‘compare tabs © and D. 
Whether’ or not the Government 
can raise this affirmative-defense in 


the ariswer after not mentioning it. 


earlier,-cf., Santander Construction 
Co, Inc:, ASBCA No: 15882 (Feb. 


12, 1976) ,76-1 BCA par. 11,798 at_ 


p. 56,223; the Government has fatled 


to establish that it was prejudiced 
by. the lack.of such notice. Hawaiian - 
per day was a reasonable rate (TY. 


Airmotive Division of Pastushin 
Industries, Inc., ASBCA No. 7892 
et al., June 80, 1965) 65-2 BCA par. 
4946; Of. vo Inc., IBCA. No. 
1074-875 3 (Apr. 6. 1976), 70-1 BCA. - 
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/ 1. The sum of excusable days of 
delay indicated in paragraphs 7, 


and 10 is 7 days (but see paragraph 
20 for the complete calculations). 


12. Mod. 3, a supplemental agree- 
ment signed by Mrs. Earp for ap-— 


pellant, extended the completion 
date through Oct. 4, 1976. 


13. The work was -accepted as 


: substantially complete as next 
Be | i 
- Date ee | 7 Evidence 
Nov. 2,1976 AF tabs D, E. 
Noy. 2,1976 AF tabs D, E. 
Nov. 10,1976 AF tabs D, E. 
Nov. 10,1976 AF tabs D, E. | 
Dec. 20, 1976 AF tabs D, E, and C 
7 | — 164). 


par. 11, 829 p. 66 AST sae footnote 


10. Farther, the parties discussed 
the fence post. problem as early as 
July 1 (GX-2), and some other al- 


' legedly excusable delays on J uly 28, 


Aug. 24, Sept. 30, and Oct. 21 
(GX-2). ‘Thus, it appears to us that 
the Government was aware’ that 


appellant had experienced bad 


weather and was likely to ask for 


extensions of time therefor. We find 
that there has been no prejudice to 


the Government; accordingly, we 
have considered the’ claims and de- | 
fenses on their merits with the 1 re- 
sults indicated herein. ed 

We -conelude that. the cee 


166) on a $159,300 contract where. 


| the sewage lagoons were within two. 
city blocks of bearding schools (Tr.. 


ae and there was a reasonable; 
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possibility of health ‘problems and 


injury. to livestock and court action, 


due to late completion of the con- 
tracts (Tr. 139, 221). Compare Ful- 
ton Shipyard, IBCA No. 735-10- 


68 (Dee. 29, 1970), 77 LD. 249, m- i 


BCA par. 8616. 


16. We also eonecae fige the: 


rate of liquidated damages agreed 
to at the time the contract was en- 


tered into was reasonable in rela- 


tion to the damages likely to be suf: 


fered by the Government if the con- 
tract was completed late (Tr. 221). 
To the extent that. the work was_ 


completed late, the Government has 


the right to assess liquidated dam-— 
ages at the rate set out in the con-_ 


tract as interpreted and as prorated. 


in AF tabs C, D (Tr. 220, 241-242). 


and as prorated hereinafter i in: pe 
91 post. : 


17 (a). The sopellant in defense 


of the Government liquidated dam- 


ages claim has also.asserted that it 
was delayed by constructive change: 
orders issued by the Government, 


for example::.(a) stopping -:pump- 
Ing out of lagoons in preparation 


_ for construction. work. (Tr. 19, 20, 


85, 86, 88, 89,119) and, (b) requir. 
ing fencing: where none was..re- 
quired in the. contract (AX-9, i Dai 
940, 242). Thus, we. must make find- 
ings on these contentions. 7 

17(b). On several occasions © at 


several locations (Tr. 89, Lake Val- 
ley and Ojo Encino) the ‘Govern- 
. Inent 


_ stopped appellant from 
pumping out the sewage” lagoons 
(Tr. 19, 20). This was in August 


and Sept. (Tr. 86), and thus was 


not part of the 19 days compro- 


| Pintado | and 5 
Lake. | 


mised and allowed 1 in “Mod. ic “Ap- 
-pellant shut down and was delayed 


for 5 days at Lake Valley. and Ojo 


Encino for these reasons (Tr. 88, _ 
89). See also paragraph 19(g) post. 


17(c). The Government told ap-— 
pellant it would have to fence the 
area where it was pumping sewage 
(Tr. 90; GX~2, Sept. 20). But the 
evidence’ is too general to make a 
finding ‘as to the delay if any caused 
thereby. 

17(d). The. appallané ore a, tem- 


porary holding pond which took _ 


some unspecified time, but the rec- 
ord is insufficient -for us:to find that — 
this was not. required, by the con- 

tract (Tr. 119, 120). ee 


—17(e). The contract eager ap~ 


pellant to place certain fill.. This: 


could be “from borrow at a site ap=: 


_ proved by the contracting officer: 
and within 14 mile from the lagoon. 


site.” Spec. par. 2.05. The appellant 
was delayed 2 weeks (Tr. 74-75). 


at Pueblo Pintado and 5 days at 


Mariano Lake, while the Govern- 


ment finally selected ‘proper sites 


(Tr. 74). We are not persuaded by: 
GX-5 or 6 that this was included 
in Mod. 1. (It may have been ‘inter-' 


twined with other delays and, if so, 


the Government as the claimant has | 


‘the burden of proof in these cir- 


cumstances where it seeks’ liqui- 
dated. damages. Commerce Interna- 


tional Co., Ine. v. United States, 167 


Ct. CL 529 (1964) ). Thus, we con- — 
clude that appellant is. entitled to | 
14. days excusable delay at Pueblo. 
5 days at Mariano | 
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18. For clarity we will state what. 
was included in the Mod. 1 com- 


promise. ; 
(a) At Mariano Lake. 


(1) Wrong size pit (lagoon ite) 


GX-6 
— (2) Rock in lagoon Gx-6. 


(3) Erroneous bo a tests, 


«6X6 


GX-6, G-X-5. 
. (b) Pueblo Pintado | 


(1) Design error about ie 


of dike GX-6, G-X-5. 
(2) Garbage 
sentation on plans as to > S128, GX-6, 
GX-5. 
(3) Landfill location—we do not 


a sna this to be the location of 
the borrow. site problem, GX-6, 


and we conclude from GX-5 that 
no days were included in Mod. 1 for 
the landfill or the borrow site Be 
lems. 


GX-5. 


19. We summarize our secon 


so far: 


— (a) Weather up to. (but not in- 


cluding) July 14 was. settled in 
Mod.1. |. 


(b) Weather ater J uly 14 is 


excusable delay as indicated in 
paragraphs 8, 9, and 10 amie. — 
(c) The issues set out in para- 


graph 18 were compromised and 


settled in Mod. 1. (except for the 
_ fence posts and the land fill). 

(d) Delay in locating borrow 
site; this is excusable delay, see 


paragraph 17(e) (Tr. 75, 76, 100). 
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(4) Fence post was coed but, 
was not included in Mod. 1, 19 oe 


dump—misrepr e- 


(4) Overflow « on ‘pond GX-6, | 


{85 ID. 


(e) Expansion. joruies- wheter | 
or not this added work took more> 
than the 1 day allowed by Mod. 2, 
the excess over 1 day is not excusa- 
ble delay as Mod. 2 binds the parties. 

(f) Added fencing at Mariano. 
Lake, 5 days excusable delay (Tr. 
98), at Lake Valley 3 days. excusa- 
ble delay (Tr. 98-99). | 
 (g) Stopping of pumping, 3 days 
delay at Rock Point (AX~5; Tr. 
110). See also paragraph 17(b) ~ 
ante (Tr. 124-126), and 7 days at 
Mariano Lake (Tr. 275-277). 

¢h) Five days delay at. Lake 


‘Valley and at Mariano Lake due 


to delay in decision about type of 
fence posts, see paragraph 7 ante 
Seria Tr. 95-96). 7 

(i) Change Order for ‘outfall 
ee at’ Rock Point extended time 
through October 4, 1976 Mee: By 


Tr. 22). 


(j) After. sipcanes ‘presenta-. 
tion of evidence of Government 
caused delay, the Government has 
the burden of showing that there 
was no concurrent fault or delay, 
except where the evidence of excus- 
able delay is primarily within the 


knowledge of appellant. Where the 


appellant asserts that it was excus- 
ably delayed by unusually severe 
weather, it has the burdens stated 
in paragraph 10 ante, and must also 
persuade us that such unusually 


‘severe weather in fact ae? work 


on the project. 

20. The findings’ and. Ponilasion 
heretofore made are reflected: in a. the 
following schedule: 4 
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June 7, 
Cause _ Par. OJO E. 
Mod. esas id aa Oct. 4 
Fence te teoeles 7, 19(h) __ ae 0 
Weather________- 8 OO a aie 2 
Stop pump___--. 17b, 19g__--_- 45 
Loc. Borrow..-_-- 176) 2esoek 0. 
Add fence..--... 19f, 17(a)----- 0 
Total ex. ee ee a - 7 
Sub. comp___-----------------. Nov. 2 
Contract. comp. | 
(6 ET: Sa on Oct. 11 


21. The contract clause provided 
for liquidated damages at $125 per 
day. It was silent as to proration 
if 4, or 3, or 2, or 1-of the five. sites 
were éomspleted on time. The Gov- 
ernment. prorated the $125 so that. 
for the days when Rock Point was 
the only late work, the rate was $40 
per day (AF tab D,: Dec. 8, 1976, 
memo). We do not: have the ‘dollar 
price of the work at each job site 
- In-our copy of the solicitation and 
such information may not correlate 
with a reasonable approximation 
of the probable: damages* which 
might be incurred for late comple- 
tion of each project. In these cir- 
cumstances, we conclude that a 
reasonable proration of the latently | 
ambiguous liquidated damages 
clause is $125 per day divided by 
five work sites or $25/per day for 
each of the five work sites. Thus, 
the liquidated damage assessment 
is 144 days times ae for a-total as- 
sessment, of = 600. . 
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22, The sant uae contains clause 
39 entitled “Payment of Interest on 


Contractor’s Claims.”. The parties 


should consider whether this clause | 
is applicable to this appeal. Prop- 
serv, Inc., ASBCA No. 20768 (Feb. 
28, 1978), 78-1 BCA par. 13,066 
(clause applies to claim for “remis- 
sion” of liquidated damages); 
Manufacturing Co, 
ASBCA No. 21281 (Jan. 26, 1978), 


78-1 BCA par. 12,987 ;-20 Govern- 
ment Contractor, par. 214 (interest 


runs from the date of the contract- 
ing officer’s decision even’ though 
the Government admitted Haney 
in its answer). 

23. The appeal is ee | aa 
denied. as indicated hereinbefore, att 


* Geonaw S. Stumm, Iz, ne i 
Administrative vane | 


r cONCUR: 


Worcs Fr. McGraw, - a ; 
Chie ue Administrative sees, Se eae 
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APPEAL OF KODIAK ISLAND 
_ SETNETTERS ASSOC. . 


3 ANCAB 1 


Appeal from the Decision of the Chief, 


Branch of Lands and Mineral Opera- 
tions, Bureau of Land Management, 


Alaska, # AA-6646-A, dated Nov. 18, 


ferred to as. ANCSA), 43. 
§§1601-1624, (Supp. IV, 1974), as 
amended, 89: Stat. 1145 (1976). 


Decision of ‘the Bureau of Land 
ee dated Nov. 18, oe 
affirmed. . 


1: Alaska” Native - “Claims Settlement 
Act: Land Selections: ‘Valid ae 
Rights - 


Sec, 14(g). of ANOSA protects euatitiz 


permits as: valid existing rights and pro- 
vides: that patent’ is-to be subject te the 
right: of the: permittee. ‘to ‘the complete 
enjoyment .of all rights,. privileges, and 
benefits. granted to. him by the permit. 


2, Alaska ~Native Claims “Settlement | 
Act; Land. peda =e ecules 


Rights 

An ‘expired: special. use “permit ‘Is i6t: ‘an 
existing right and does not constitute a 
“valid existing nee under ‘ ‘see, 14(g) 
of AN: CSA. | 

3 Alaska Native Claims Settlement 
Act: Land. peecnons: ‘ag Existing 
Rights | 
‘Use and occupancy of land under « a per- 
mit from the U.S. Fish and Wildlife 


DEPARTMENT OF THE INTERIOR 


* Decided June 12, 1979 
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oe does not constitute a “valid ex- 


isting right” in the land separate from 


_the permittee’s rights under the permit. 


4, Alaska Native Claims Settlement 


Act: Administrative Procedure: In- 


terim Conveyance 


An interim conveyance is the conveyance 
of title- to unsurveyed lands, subject to 
the reservations set forth in sec. 14(c)- 


“and other sections of ANCSA, and in 


1977, approving the land selection ap- . er Provisions of law. 


plication of Natives.of Akhiok, Inc., 
‘pursuant to §12 of the Alaska Native | 
— Claims Settlement Act (hereinafter re- . 
_ULS.C..... 


. § Alaska Native Claims Settlement. 


Act: Land Selections: Section 14 (c) 


‘The panervation: in. the decision to con: - 
Vey, . stating. that. conveyance. to the Vil- | 


lage. Corporation is subject to the re- 
quirements. of sec, 14(e) of ANCSA, pro- 
tects rights in use and occupancy of the 
land, if any, claimed by appellants under 
see. 14(c), until the date of the patent 
of the land to thei Village Corporation, 


-at..which time the village must make’ a- 


determination as to these ema 
rights. under. sec. 14(¢).. | . 
6. Alaska. Native : ‘Claims Settlement 
Act: Land Selections: Section 14(e)— 
Alaska N ative Claims Settlement Act: 
Alaska Native Claims. Appeal Board 
Appeals: J urisdiction - 

Vatil. such ‘time as the: “Village Corpora- 


tion. makes a determination of the ap- 


pellants’ rights claimed. under sec. 14(c) 
of AN OSA, this Board Jacks jurisdiction 
to hear appellants’ appeal | concerning 


such rights. 


APPEARANCES: 
‘Esq., on behalf of appellants; Robert C. 
Babson, ‘Esq., Office” of the Regional 
Solicitor, on behalf of the Bureau of — 


6 Kent Edwards, 


Land Management; Martin A. Farrell, 
Jr., Esq., on behalf of the Natives of 


Akhiok, Tne, 
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| OPEN BY 


ALASKA NATIVE CLAIMS 
APPEAL BOARD 


The Alaska Native Claims Ap- 


peal Board, pursuant to delegation 
of. authority in ANOSA,. as 
amended, 43 U.S.C. §§ 1601-1624 


(Supp. IV, 1974), and implement- 


ing regulations in 48: CFR Part 
2650 and Part 4, Subpart J, hereby 
makes the following findings, con- 


clusions,.and decision affirming the. 


Decision of the Chief, Branch of 


Lands and Mineral Operations, 


Bureau of Land Management, 
Alaska, # AA-6646-—A. 


On Dec. 19,..1977, twenty- -elght 


individuals filed a Notice of Ap- 
peal from the, above-entitled Deci- 
sion. concerning the selection appli- 
cation of the Natives. of Akhiok, 
Ine. and Koniag, Inc. On Jan. 19, 


1978, appellants filed a Motion. for 


Extension of Time for Filing 
Statement of Reasons and Interest 
Affected and further stated that all 


appellants refer to themselves col- 


lectively as the Kodiak Island Set- 


netters Assoc. Subsequently appel-. 
lants have filed documents setting 
forth their statement of reasons and 


interest affected in this appeal. 
On Jan. 24, 1977, the attorney for 


appellants moved this Board. to in-: 


clude. John and. Jane Nuttall and. 
Russell) Metzger as . appellants to 


this appeal, along with all-other in- 


dividuals. named in the Notice of 
Appeal who assert that they are the 
Kodiak Island. Setnetters. It was 
stated that these individuals had a 
eral use permit similar to those 


21 


of the other individuals in this ap- 
peal and an adjudication of their © 


- claim would involve identical legal | 


issues as those presented by appel-. 
lants, Kodiak Island Setnetters. It. 
was stated that the omission of these 
individuals as members of the 
Kodiak Island Setnetters Assoc. in 
the Notice of Appeal occurred 
through oversight. On Feb. 22, 1978, 
this Board gave the Natives of Ak- 
hiok, Inc., and the Office of the Re-. 
gional ‘Solicitor, on behalf of the 
Bureau of Land Management, 15. 
days to respond to this Motion. No. 
response has been made to this 
Order of the Board for response. 
This Board therefore orders that. 
the -above-named individuals be 
included as appellants. to . this 
appeal. 
Kach of the appellants in this 
case allege that they have ‘been the- 


holders of special use permits issued 


by the U.S. Department of the In- 
terior, U.S. Fish and Wildlife 
Service, which entitled them to use 

certain. described. lands: within the 


Kodiak National Wildlife Refuge — 


as a base for gill net and setnet op- 
erations. From copies of these per- — 
mits filed with the Board, it appears. 
that at least some of the appellants 


had been issued special use permits. -_ 


for their fishing sites as early as. 
1962. The latest permits. of appel- 
lants show a period of use from 
May 15, 1977 to Sept. 15,1977. 

Richard Hensel, Assistant Refuge © 
Supervisor, Adele: Area, U.S, Fish: 


and Wildlife Service, in an affidavit. 


filed by appellants, outlined the his- 
tory of the permit system and stated 
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that prior to the early 1960’s the 
Department of the Interior did not 
require permits for the establish- 


ment of fishing sites and that per- 


sons were allowed to establish 
commercial hunting and fishing 
 gites along the shoreline of Kodiak 
Island on public lands. Subsequent 
to this time, -a :permit system’ was 
established with the permits. being 


‘issued for a five year period. In 197 es, 
tthe permits were changed from a_ 


five year to a one year term. Al- 
though the permits were limited to 
one year in duration, he stated that 
the permits were ees 
renewed. 

The purpose ae the. permits; as as 
stated in the copies of the permits 
submitted to the Board, is for the 
use of land -for baildines in which 
to base a gill net or setnet operation. 


The latest permits of appellants 


show a period of use ending Sept. 15, 
1977. In a Memorandum submitted 
‘by the Bureau of Land Manage- 
ment on May 25, 1978, it is stated 
that appellants applied to the U.S. 
Fish and Wildlife Service for re- 


issuance -of the: special: use .permits. 


for the upcoming fishing - season, 


that the. U.S.: Fish and: Wildlife: 


Service decided against issuing the 
permits, and the appellants have 
appealed this 
mecrotary’ of the Interior. 

- The appeal before the Board. was 
not brought from the decision of the 


US. Fish and. Wildlife Service to 


not reissue the special use permits 


to appellants. This appeal arises 


from a decision to convey the lands 
underlying appellants’ special use 
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decision to the 
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permits to the Natives of Akhiok, 
Inc., and Koniag, Inc., pursuant to 
‘the Alaska Native Claims Settle- 
ment Act, and the failure to desig- 


nate these permits a as “valid existing © ‘ 


rights.” 

~The: appellants state: or pai ‘of 
them have. constructed and :used 
buildings, cabins and.sheds.an ‘the 
land covered by the. permits. They 
further allege that these'special use 
permits, together with their use and 
eccupancy of the land, constitute a 
“valid existing right” which should. 
be recognized ‘under sec. 14(¢) of 
ANCSA. Appellants. also allege 
that. pursuant to sec. 14(c)(1) of 
ANCSA, the Village Corporation 


of. Akhiok: is required to. convey 


the lands covered by such ‘permits 
to the appellants. They contend 
that ruling on. sec. ‘14(c) (1) is. 
appropriate at this time in order ta 
protect - appellants’ rights. They 
claim that in the event that the De- 
partment fails to rule on this isstie, 
the appellants may be required to 
leave the land without any remedy 
until such time as the Village Cor-.. 


“poration: receives patent. to the land: .. 


and then conveys whatever land, if — 
any; may be required) ‘tO be conveyed 
to the appellants. - 
The Office ‘of the Regional Solici- 
tor, on behalf of the Bureawof Land 
‘Management, argues that the special 
use permits of appellants have ex- 
pired, that appellants do not have 
any property interest in such land 
covered by the permits, and that ap- 
pellants thus do not have a valid 


existing right pursuant to sec. 


14(g) of aes oe ‘ap: 
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- _ pune 12, rece 


pellants?c ae ae they h haves a ooh 


to. conveyance of the land. under- 


lying their permits pursuant. to sec. 


14(c)(1) of ANCSA, the Bureau 


of: Land: Management. argues: that 


this issue isnot ripe. for adjudica- 


‘tion at this time since patent has not — 


issued: to the Village Corporation. 


~The first issue to: be decided in ~ 


this case is whether the special use 


permits of appellants, constitute a 
valid : existing right: within the— 


meaning of that. term. under 
ANCSA. Sec. 14(g) of ANCSA 
deals specifically with valid existing 
-rights.:This section states : : 


All conveyances made pursuant to this 
Act shall be subject to valid existing 
rights. -Where,. prior to patent of any 


land or minerals under this Act, a * * * 
permit * * * has been issued. for the 


surface Or minerals covered. under such 
patent, the patent shall contain provi- 
- gions making it subject to the * * * per- 
mit * * * and the right of. the * * * 
permittee * * * to the complete - -enjoy- 
ment of. all “rights, | privileges, and 
benefits. thereby granted to. him. koa i 


The. appellants also argue ‘that 
sec. 14.(g).of ANCSA. specifically 
_ lists: permits as the type of right 
~ which is encompassed by the phrase 


“valid existing rights.” They also. 


cite Gantersios Report. No. 92-581 
in, regard. to. valid. ae rights 
— which states: re ae. 


All valid existing’ Sirite including. 4n- 
choate. rights: of entrymen: and mineral 
locators are. BIO Veet: : 


The 3 issues in this: cae do not 

| involve inchoate rights of entrymen 
and mineral lovators. The issue ‘here 
in dispute involves special use per- 


question : 


Director of the Service... 


rites Assia oe the: v. 1S Wish: aaa 
Wildilfe Service and the question of 
whether” ‘these. permits constitute 
“yalid existing rights” pursuant to 


sec: 14(2).- 3 : 
The Bureau of Land Management 
alleges that the i issuance of a special 
land-use permit: is clearly discre- 
tionary on the part of the U.S. Fish 
and Wildlife Service and that it 
carries with it only a limited right 
of use which may be revoked when 


it is determined that the land cov: 
ered by the permit should be devoted 


to-another use. They claim that: ap- 
pellants’ rights in the permit is @ 


privilege rather than a right, and 


that appellants have no right to re- 
newal which. would withstand a 


‘Federal withdrawal. In support. of 


this proposition. they quote the fol- 
lowing language which is contained 
in the special use’ permits in 


7 Responsibility of Permittee ee At 
the end of the period specified or upon 
earlier termination, he shall give up the 
premises in as good order and condition 
as when receivéed:.* * * |. 

6. ‘Revocation Policy. ‘This eawenit may 


be. revoked by the. Regional Director of 
the» Service without notice for noncom- 


pliance with the terms hereof or for yvio- 


lation of general and/or specific laws or — 


regulations governing National. Wildlife 
Refuges or for nonuse. It is at all time 
subject to discretionary revocation by the 
* * * , 

8; Termination Policy. At the termina‘ | 
tion of this permit, the permittee shalz 
immediately give up ‘possession to the 


‘Service representative. * ie os 


10. Transfer of Privileges, This detinit 


‘tg not. transferable, and no privileges | | 


herein mentioned may be sublet or made 
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available to any person or interest not 
mentioned in this permit. No interest . 
hereunder may accrue through lien or be | 


transferred to a third party without the 
approval of the Regional Director of the 


U.S. Fish and Wildlife Service and the. 
permit shall not be used for. speculative 


purposes, (Italics added. ) 

Appellants have not alleged that 
‘igs. permits have been renewed 
nor that any language in the permit 
or in any applicable statute or regu- 
lation gives them the right to the 
renewal of their permits. It has been 
alleged by the Bureau of Land 
Management, . without contradic- 
tion, that subsequent to the filing of 


this appeal, the U.S. Fish and ~ 


Wildlife Service denied appellants’ 
application for renewal and that 


such decision has been appealed by — 


the appellants to the Secretary of 
the Interior. The issuance of special 
use permits has been held to be 
purely a discretionary act of the 
Secretary. [Allen M. and Margery 
D. Boyden, 2 IBLA 129, 181 
(1971) ; Mess Investment Corp. v. 
OS. Dept. of Agriculture, 360 F. 
Supp. 127 (D. Ariz. 1973), affd., 
512 F.2d 706 (9th Cir. 1975) .J The 
— question of the issuance of permits 
to appellants being presently before 
the Secretary of the Interior, the 
issue of. appellants’ right to renew 
these a is not an issue before 
this Board. 

[1,2] Sec. 14 (g) protects existing 
permits as valid existing rights and 


| provides that patent is to. be subject. 


to the right of the permittee to the 
complete enjoyment of all rights, 
pr ivileges, and benefits granted to 
him. Once a permit expires, how- 
- "ever, it is not an 1 existing right and 
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is not protected by sec. 14(g). Since 


the period of time set forth in the 
permits for appellants’ use of the 


land: has expired, this Board finds 


that appellants’ permits do not con- 
stitute valid existing rights and are 
not. protected by sec. 14 a g) of 


_ANCSA. 


if appellants” ene had not ex- 
pired or should the Secretary of the 


Interior reverse the decision of the | 


U:S. Fish and Wildlife Service and 
reissue the permits to the appel- 


-lants, it would appear to this Board 
that the appellants would then 
have a right protected under sec. 


14(g). Such is not the situation in 
this appeal, however. 

Appellants have also asserted 
that their use and occupancy of the 
land subject to the permits consti- 
tutes a valid existing right. | 

The permits issued to appellants 
specifically allowed the construction 
of buildings on the land: covered by 
the permits for use connected with 
each appellant’s fishing site. The 
language of the permits cited by the 


BLM provided, however, that the 


permittees must give up the prem- 
ises at the end s the period speci- 
fied or at such time as the permits 
were terminated, in as. good order 
and condition as when received, and 
characterized the permittees’ inter-_ 
ests in the permits as. privileges 
rather than rights. 

[3] The use and occupancy of the 
land covered by the permits was 
within the scope of authority given 
appellants under the permits. Ap- 
pellants have not cited any author- 
ity which gave them any right to 
conduct this activity absent the-sub- 
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/ ject: cps The Board finds that 
appellants’ use and occupancy. of 
the land under the permits does not 
constitute a “valid existing right” 
in the land separate ee their 

rights under the special use permits. 


“Appellants further assert that 
pursuant to sec. 14(c) (1) of AN-- 


CSA, they have an interest m the 
land covered by their permits, and 


that this land must be conveyed to — 


them by the Natives of Akhiok, Inc. 
They maintain that this Board 


should allow them to proceed with 


the formal establishment of the 
claims under this section. 

The Bureau of Land Manage- 
ment contends that whatever rights 
appellants may have under sec. 14 
(c) of ANCSA are not ripe for ad- 
judication atthistime. 


See, 14(c) of se ctas penis 


as follows: 
Each patent issued pursuant to subse. 


: (2), and (b): shall be subject to the re- 


quirements of this subsec.. moe receipt 
of.a patent or patents: 

(1) the Village Gomporitien shall first 
convey to any Native or non-Native Oc 
cupant, without consideration, title to 
the surface estate in the tract oceupied 
as a primary place of residence, or as a 
primary place of business, or as a subsist- 


ence .campsite,. or as headquarters | for 


r eindeer husbandry ; ; 


In order to implement. secs. 14(c) 
and 18 (a) of ANCSA which re- 
quires. the Secretary to survey: 
lands to be patented under the Act, 
the Secretary promulgated regula- 


tions in 48 CFR. 2650.5-4 which 


provides 1 In pertinent part: 


(b). Surveys sill be made within, the 
village corporation selections to delineate 


those tracts required by law to be con- 
veyed by the village corporations purst 
ant to sec. 14(e) of the act. . 
(ce) (1) The boundaries of the ‘tracts 
described in paragraph. (b). of this sec-- 
tion shall be posted on the ground and 
shown on:a map which has been approved 
in writing by the affected village corpora- 
tion and submitted to the Bureau of Land 
Management. Conflicts arising among 
potential transferees: identified in - sec. 
14(¢c) of. the-act, or between the village: 
corporation and such transferees, will be 
resolved prior to submission of the map. 
Occupied lots to be surveyed will be those 
which were occupied: as:.of Dec..18, 1971.. 
(2) Lands shown by the. records. of 
the Bureau of Land Management: as not 
having been conveyed to the village cor- 
poration will be excluded by adjustments. 
on the map by. the Bureau of Land Man- 
agement. No surveys shall begin prior ‘to: 


final written approval of the map by the 


village corporation and the: Bureau of 
Land Management, After such: written 
approval, the map will constitute a plan 
of survey.. ‘Surveys will. then ‘be made in 
accordance with the plan. of survey. ‘No 
further changes will be' made to‘ accom- 
modate additional sec. 14(c) transferees, 
and no. additional survey work desired 


by the village corporation or municipality’ : 


within the area covered: by the plan of 
survey or immediately adjacent thereto 
will be performed by the. Secretary. 

Sec. 14(c) of ANCSA provides 
ee “upon receipt of a patent or 


patents,” the Village Corporation 


shall first convey certain lands. Reg-. 
ulation 43 CFR 2650.5-4 further 
provides that, conflicts under sec. 14, 
(c) are to be resolved prior to the 
submission of a plan or-map to the 
Bureau of Land Management. The 
submission of such plan or map is 
required before survey will. begin: 
Appellants have not appealed 
from the issuance or proposed j issu- 
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ance of patent to the Natives of ecg 


hiok.. They: have brought an appeal 
from a decision to convey which 
will result in the issuance of a docu- 
ment -called: an. “Interim Convey- 


ance.” Interim conveyance is de-. 


fined in 43 CFR 2650. 0-5 [oe “This 
| section states: 


“Interim conveyaries? as aided in these 
regulations means the conveyance grant- 
ing to the recipient legal title: to’ unsur- 
veyed lands, and containing all the reser- 
vations for easements, rights-of-way, or 
other interests in land, provided by the 
act or imposed on the land by ‘applicable 
law, subject only. to confirmation of the 
boundary descriptions after approval of 
| ue survey of the conveyed jand. 


| [4] Tt is clear that an aban 
| conveyance is @ conveyance of title 
to unsurveyed lands, subject to the 
reservations set forth in sec. .14(c) 
and other sections of ANCSA, and 
in. other. provisions.of: law. The-in- 
terim conveyances which are pre- 
ceded by decision to convey specifi- 
cally. state that such document and 
conveyance is. subject. to the ini 
quirements of sec.. “14(c) 

ANCSA. “The desision ‘to oie 


does not attempt to identify 14(c) 


interests since the language of sec. 
14(c). and the language of 48: CFR 
(2650.54 .places..with the Village 
Corporation the primary. burden of 
identifying sec. 14(c) rights; and 


resolving any disputes among the — 


holders of sec. 14(c) rights and the 
Village Corporation. 
The decision to convey here inden 
appeal provides ‘on p. 9 as follows: 
The grant of land shall be sub- 
oak to: _ 
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| 6. " Requirements of sec. 14(e) of the 
Alaska Native Claims Settlement Act of 
Dec. 18,1971. (85 Stat. 688, 703; 48 U.S.C; 


1601, 1618¢c) (Supp. V,1975)), that the © <2:-s 


grantee hereunder convey those portions, 
if any, of the lands hereinabove granted, 
as are prescribed in 1 said action; ee 


“yg 6] This Board finds iia ‘the 
above-quoted language protects 


rights of use and occupancy of the 
land, if any, claimed by appellants 
under sec. 14(c), until the date of 
patent of the land to the Village 
Corporation, at which time the vil- 
lage must make a determination as — 
to these claimants and their claims. 


Until .such time as this is accom- 
-plished there is no way for. this 


Board to determine if there is any 
dispute between appellants and the 
Natives of Akhiok, Inc., and the 
Board lacks jurisdiction to. hear 
such anappeal. — | 

This Board finds that popellanks 
request, for an adjudication of their 
claims pursuant to sec. 14(c) (1) of 
ANCSA is premature and that ap- 
pellants must direct any applica- 
tion for a conveyance pursuant to 
sec. 14(c)(1) to: the: Natives of 
Akhiok, Ine. © e 
' This Board finds no merit in ap- 
pellants’ assertion that by failing 
to rule on their assertions that they 
are sec. 14(c) claimants and are en- 
titled to conveyance of certain land 


pursuant to sec. 14(c), it may be 


possible for the Department of the 
Interior to order appellants off the 
land formerly covered. by the spe- 
cial use permits before the forth- 
coming fishing season. Although 
this Board has ruled th at, appel- 
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. aris. ge ‘no. y valid ee right 
_to.the Jand based.on the special use 
permits issued ‘to them in:the past, 
‘this. in no way. affécts whatever. 
right appellants may have to use 
and occupy the land, and to receive 
patent to the land, pursuant to sec. 
14(c) (1). The Board does not, de- 

‘cide the question of whether appel- 

lants are entitled to a conveyance ~ 
pursuant to sec. 14(c), or any ques- 
tion as to what they must receive 
if it is determined that they have 
rights under sec. 14(c). 

Based on the above findings and 
conclusions, this Board hereby Or- 
ders that the Decision of the Bu- 
rean of Land Management + AA- 
-6646—A is hereby affirmed. 


‘This represents a. unanimous de-~ 


cision of the Board. 
J vorma M: Brany, 
Chairman, Alaska Native 
Claims Appeal Board. . 


Aprean. F. Dunnine, 
Board M ember, | 


‘Laweewen Matson, 
| Board M ember. . 


FULL CIRCLE, INC. 
35 IBLA- 325. 
| Decided June 19, 1978 
Appeal from a decision of the Idaho 
State Office, Bureau of Land Manage- 
ment, imposing increased 
charges for renewal of use and. occu- 


pancy of appellant’s communication 
‘site right-of-way I-146. 


rental. 


"Set, aside and. remanded. 


7 ‘Federal Land Policy. and Monage- 
“ment Act. of :1976:. -Rights-of:Way— 
Regulations +" ee ee 
‘of-Way: Generally ~’ 


“Applications for. Aphis oiovases on. cable 
lands pending on Oct. 22, 1976, are to 
-be.considéred: a8 applications under Title 
‘¥ of the Federal-Land: Policy: and:Man- 
agement Act of 1976, but existing regu- 
lations will govern the administration 
‘of public lands to the extent practical 
“until new regulations are promulgated. 


2, Appr aisals—Communication Sites— 
‘Rights-of-Way: .” Pe ae 
and Phrases" + oe ae 

“Fair market patie: ” AS used 3 in 48 CFR : 


- 2802.1-7,. “fair. market value” of a .com- 
munication . site. _ right-of-way is . the 


amount. in cash, or. on terms ‘reasonably 7 


equivalent to cash,.for which in all prob-— 
ability the right to use the site would 
‘be granted by a. knowledgeable owner 
willing but not obligated to grant to a — 
knowledgeable user who sacha but is 
not obligated to so use. 7 


3. Appraisals—Communication Sites— 
‘Rights-of-Way: Generally. 


“The comparable lease “method. of ‘ap 
 praisal of . microwave communication 
‘sites, which involves the comparison of 
‘comparable rental data from other leased 
‘sites with data from the subject site, is 
the preferred method of determining the 
fair market rental value of the right-of- 
way where there ig sufficient, comparable 
data available. . | 


4, Appraisals—Communication Sites— 
Rights-of-Way: Generally 


Appraisals of rights-of-way for commu- 
nication sites will be upheld if no error 
is shown in the appraisal methods used 
-by. the Bureau of Land Management and 
‘the appellant fails to show by convincing 
evidence that the charges are excessive. 
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“The comparable lease “method. of ‘ap 
 praisal of . microwave communication 
‘sites, which involves the comparison of 
‘comparable rental data from other leased 
‘sites with data from the subject site, is 
the preferred method of determining the 
fair market rental value of the right-of- 
way where there ig sufficient, comparable 
data available. . | 


4, Appraisals—Communication Sites— 
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Appraisals of rights-of-way for commu- 
nication sites will be upheld if no error 
is shown in the appraisal methods used 
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‘the appellant fails to show by convincing 
evidence that the charges are excessive. 
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a ‘Where an appellant has raised sufficient - 


doubt that - the. Bureau properly | consid- 
ered the highest and best use of a right- 
: of-way in determining comparability of 


: other sites as a basis for the use charges, 
.the case may be remanded for the Bu- © 
reau to reconsider. whether a further 


appraisal or adjustments in the ar 
| praised values should be made. 


5. ‘Accounts: Payments—Appraisals— 
-Communication Sites—Ri Bret Way: 

: Generally | 

: Where a omuiten seeks renewal of : a right- 
of-way for a. communication site, the 


Bureau of Land Management should re- 
quire an advance annual: payment at the 


pate formerly charged -until:a new fair 


~ market value rate may be established by 
appraisal. In the absence of contrary di- 
rectives, the guideline in 48 CFR 2802. 1- 
-Z(e) ‘should be applied to renewals of 
‘existing rights-of-way. Increased charges 
‘may not be imposed retroactively, but are 


only imposed by the authorized officer, 


after reasonable notice and opportunity 


‘for hearing, beginning with the next 


‘charge year after the officer’s decision. 


Ce Accounts: Payments—Appraisals— 
Rights-of-Way: Generally 


_ Interest may. be imposed on use charges” 


for right-of-way sites depending on con- 


siderations of fairness and equity. In the 


‘absence of contrary directives, interest 
may be imposed for occupancy of a site 
‘where use charges should have been im- 
posed at the same rate as past permitted 
‘use, Also, interest may be imposed on. in- 
‘creased charges due on an annual basis 
‘for the years prior to payment of such 
amount. 


%, Agnes Communication 
Sites—Federal Land Policy and Man- 
agement Act of 1976: Rights-of-Way 
Onder’ sec. 504(2) of the Federal Land 
“Policy and Management Act of 1976, pay- 
ments for use of right-of-way sites should 


‘be‘'on an annual basis at the fair market | 
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value unless the annual payment would — 
‘be. less than $100. Therefore, although 
‘lands may pe. appraised-for a. longer: fu- 
_ture ‘period ‘of time, lump-sum. payments 


for future years may not be demanded 


‘for amounts exceeding the statutory 


amount; instead charges | “for. such 


‘amounts should be made on an annual 
- basis. 


: APPEARANCES: LeRoy F. Clausen, 
Branch Operations Supervisor for Full 
Circle, Inc., for appellant. 


OPINION BY. 
ADMINISTRATIVE JUDGE 
| THOMPSON 
INTERIOR BOARD OF 

LAND APPEALS 


Full Circle, Inc. appeals from a 


decision of the Idaho State Office, 


Bureau of Land Management 
(BLM), dated May 11, 1976, which 
approved appellant’s application 
for renewal of its communication 
site right-of-way on Flattop Butte 
near Jerome, Idaho,! subject to the 
conditions that it'make a lump-sum 
payment of a revised rental rate of 


$5,125 for an 8.7-year term renewal 


grant, covering the period from 


May 5, 1972, to Dec. 31, 1980, and 


file all current FCC licenses within 


80 days from receipt of the decision. 


The right-of-way in issue was 
initially granted to Pacific Supply 
Cooperative on May 5, 1967, pur- 
suant to the Act of Mar. 4, 1911, 43 
U.S.C: § 961 (1970), repealed, Fed- 


eral Land Policy and Management 


Act of 1976, §706, 90 Stat, 2743, 
9793. The grant permitted con- 


“SW 4 NW ¥4.0f-see. 18, T. 8 S., R17 EB, 


‘Boise Mer., Jerome County, Idaho. 


struction: of a 10- -foat by 10-foot 
concrete block. building, a 50-foot 
steel. supporting tower, and a one- 
‘frequency. transmitter operating on 
466.000 Mc/s with an associated 


one-frequency receiver. The rental 


for the site was appraised at $460 
_ for a 5-year term, and was paid 
_-Iump sum, in advance. The term of 


the grant was “5 years subject to— 


renewal with compliance with 
terms, conditions and stipulations.” 


After May 5, 1972, the BLM | 


notified Pacific Supply Cooperative 
that its right-of-way grant had ex- 
‘pired, and advised it of the proce- 
dures by which it could renew the 
-grant.? Full Circle, Inc., a wholly 


owned retail subsidiary of Pacific 
Supply Cooperative, submitted its. 


written request for renewal on June 
7, 1972. On September 17, 1975, Full 


Circle, Inc., was sent notification by 


the BLM that a review of the rental 
charge for use and occupancy of the 
site had been made to bring such 
charges in line with the current fair 
market value: That review revealed 
an adjustment. from the $460 


amount for 5 years to $5,125 for the | 


8.7-year period from May 5,-1972, 


to December 31,1980, which amount 


was then due and payable. The 
BLM afforded appellant “the op- 
portunity to comment on. the ap- 
praised value,” and if appellant had 
present appraisal data which would 
‘show the rental determination was 
erroneous, the BLM would set up a 
: eens for the ae of such 





2This letter is dated ‘May 9, 1972, and ae 
by certified mail, noted as received by Pacide 
Supply Cooperative on May 24, 1972. . ms 


Fun ctrotie, twa,” 
. June 19, 1978 
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data. On Oct. 14, 1975, sepailint re o 
quested such a ae ‘stating 
that: ? 


It is hard for meé to believe that our 
rental should go. from $92.00 per year tao 


$589.08 per year—a. 640%. increase—for 
our 10’ by 10’ structure. located on cc 


site. 


An informal kaise was set, and 
appellant was notified to.be pre- 
pared to present evidence showing 
the rental value was not proper. . 

It appears from the record that 


the “hearing” was held on Jan. 28, 


1976. However, there is no tran- 
‘seript or summation of the pro- 
ceedings, although memoranda in 


the record indicate that appellant 


presented no evidence at the meet- 
ing. Full Circle, Inc., filed written 
objections to the appraisal with the 
BLM on Mar. 25, 1976. On May 11, 
1976, the decision being appealed 
from was issued, finding that. ap- 
pellant’s written protest to the ap- 
praisal raised the same issues dis- 
cussed at the informal hearing and 
that no additional appraisal data 
or evidence had been shown. Rely- 
ing on 43 CFR 2802.1-7, providing 


that the charge for use and occu- ~ 


pancy of such lands is the fair mar- 
ket, value of the right-of-way as 
determined by appraisal by the au- 
thorized officer, the BLM required 


lump-sum payment. of the $5,125 


before issuance of the renewal 


grant would be allowed. This rental 


amount was based upon an Ap- 


_praisal Report approved August 18, 
1975, that a lump-sum payment. of 


$4,035.48 was due for the period 


from May 5, 1972, through Dee. 31, 
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1980, an 8.663-year period. The” 


$5,125 figure was reached by adding 


seompound: interest::for:3.408 “years. - 


Full Circle, Inc., filed a timely 
‘appeal alleging in its. statement. of 
reasons that the revised. rental was 
too high and specifically arguing, 
inter alia, that: 

iL. Only pclritely. owned property was 
used in the appraisal data. — 

2. Potential: coverage from the site 


was used as a point in the appraisal and 
no consideration given to the actual use. 


3. More weight was given to TV, ra-— 


_ dio broadcasting stations, and telephone 
companies leases than to son. used for 
2 way radio sites. 


. 4. The Notice of Renewal was sesiead 


three years and four months after the 
lease. started. The bill included $1,089.52 


imterest. We did not have the option of | 


paying the new lease amount without 
this interest charge. 

~ [1] The renewal application w was 
filed and the State Office decision 
was issued prior to the enactment 
of the Federal Land Policy and 
Management Act of 1976 (herein- 
after cited as FLPMA), 90 Stat. 
2743, Sec. 510(a) of. that statute 
alae in part as follows: 


.. Effective on and after the date of. ap- 
‘proval of this Act, no right-of-way for the 


‘purposes listed in this title shall be 
soranted, issued or renewed over, upon, 
under, or through such lands except un- 
der and subject to the provisions, limita- 
tions, and conditions of this title * * *. 


Any pending application for a right-of- 


way under any other law on the effective 
date of this section shall be considered 
as an application under this title. The 
Secretary concerned may require the ap- 
plicant to submit any additional informa- 
tion he deems. necessary to. comply with 
the requirements of this title. | 


Appellant’s renewal application is 
now subject to the provisions of 
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lic lands. 
FLPMA. §504(g), 90 Stat. 2743, 
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“FEPMA. However, sec, 310 of the 
-Act provides, that existing-regula- 
tions will govern:the administration 


of public lands prior to the promul- 
gation of new rules and fe erences 
to the extent practical.®.. °° ~ 

[2] By statute and : regulation: 
grantees must .pay “fair market 
value” for rights-of-way on “pub- 
43 CFR 2802.1-7(a); 


at 79.* The term “fair market value” 


8 Sec. 310 arovaes as follows: 


“The Secretary, with respect to the publig 
lands, shall promulgate rules and regulations 
to carry out the purposes of this Act and of 
other laws applicable to the public lands, and 
the Secretary of Agriculture, with respect to 
lands within the National Forest System, shall 


‘promulgate rules and regulations to carry. out 


the purposes of this Act. The promulgation 
of such rules and regulations shall be governed 
by the provisions of chapter 5 of title.5 of 


the United States Code, without regard to 


sec. 558(a)(2). Prior to the promulgation of 


‘such rules and regulations, such lands shall 


be. administered under existing rules and regu- 
lations concerning such lands- to the extent 
practieal.” 

4See. 504(g) of FLPMA, 90. Stat. 2743, 
2779, provides in part as follows: ae 

“The holder of a right-of-way shall /pay 
annually in advance the fair market value 
thereof as determined by the Secretary grant- 
ing, issuing, or renewing such right-of-way : 


Provided, That when the annual rental Js less 
than $100, the Secretary concerned may re- 


quire advance payment for more than one year 
at a time * * *,” 
48 CFR 2802.1-7(a) provides as follows: 
“Except as provided in paragraphs (b) and 
(c) of this section, the charge for use and | 
occupancy of lands under the regulations of 


this part will be the fair market value of the 


permit, right-of-way, or easement, as deter- 
mined by appraisal by the authorized officer. 
Periodic payments or.a lump-sum payment, 
both payable in advance, will be required at 
the diseretion of such officer: (1) When 
periodic payments are required, the applicant 
will be required to make the first payment 
before the permit, right-ofway, or easement 
will be issued; (2) upon the voluntary re- 
linguishment of such an instrument before 
the expiration of its term, any payment made 
‘for any unexpired portion of the term will 


“Be returned to the payer upon-a proper appli- 


cation for repayment to the extent that the 
(Continued) 


nwa ate. ete mee g @ yy 


ve Se n judicially di defined. aa the 
‘courts have recognized a number of 


methods for appraising fair market — 


value. Drawing’ upon numerous 
judicial . decisions, the Interagency 
Land Acquisition Conference devel- 
oped the Uniform A ppraisat Stand- 
ards for Federal Land Acquisitions 
-(1973). This. Department: has 
-adopted these standards as guide- 


lines for appraisers in determining 
--¢harges for-use of public lands. See 
602 Departmental’ Manual 1.3; 


-American Telephone and [Telegraph 
‘Co:, 25 IBLA 341, 348-49 (1976). 


‘The “fair market value” standard 


“with: respect to: rights-of-way: hes 
been stated as follows: 


* # ® fair market valué [under 438 OFR 
2802.1-7 (a) ] is the amount in: cash, or.on 
terms reasonably equivalent | to cash, for 
‘which in all probability the right to use 
‘thé site would be granted by a knowledge- 
able owner willing but. not obligated to 


grant to a knowledgeable user who desires 


but is. not. obligated to 80 use. 


American Telephone & Telegraph 


— C6., supra, at 349-50; see Uniform 


Appraisal Standards, supra, at, 3. 


[3] The State Office determined 
the. fair market value. of. appel- = 


lant’s site .by comparing that, site 
with various. other communication 


Sate ony 


rates, -whidh 3 is. & proper Pec pniel 
maethod. when current, welkestaly 


4Continued)’ ~2 3 o- 

mount. paid. covers . a. folk permit, ‘right. -of- 
way, or easement year or years after the 
formal relinguishment : ‘Provided, That the 
total rental. received and retained by. the 
Government for that: permit, right- -of-way, or 


‘easement, shall not. ‘be legs ‘than $25, The 


amount to be so :-returned will be the. difference 
_ between tlie total payments made and the 
walue of the expired portion: of. the term 
calculated on the same basis as the original 
payments.” 


vane 19, 1998 | 


lished ‘rental ase for Sone 3 
‘sites ‘is available. American ‘Tele- 
‘phone & Telegraph Co., supra at. 
850; see Uniform pie tas Stand- 
ards, supra at 9-11. oe ; 


The Appraisal Report at. p. 8 


listed. the following factors as de- 
terminative of market value for the - 
‘purposes. of comparing” appellant’s 
site with other sites: J ey a oe 


. IMB: ‘Considers the age of the lease 


and the effect of passin time on erent | 
prices. 


TENURE: The length of the leases an@ 


the effect of the eD of lease on rentak 
prices. io , 


COVERAGE: Considers the relative 
area and populations which could be 


‘served or covered from the sites. 


LOCATION: ‘The’ relative distances 


‘from. major population centers. 


. ACCESS : Considers the type and. qual- 


ity of access available. to the sites, 


SIZE : Considers the relative | sizes S 
the sites. 

“POWER: Considers the availability 6 of 
power at or near the sites. 


—[4y ‘Appellant © ‘primarily con- 
tends ‘that the methods used by 


‘BLM in making the appraisal were © 


inappropriate. It ‘obj ects to BLM’s 
use of data from privately owned 
sites and indicates that two Forest 


Service sites are rented: for $100 a 
year. The BLM appraisal - noted 


that BLM was‘the largest owner of 


communication sites in the general 
area, with the Forest, Service being 
‘next, ‘but it gives no information 
‘coricerning the charges on any of 
these Governmerit, sites, including — 
those on the’ same butte: where ap- 


pellant’s site is located. There i is noe 
reversible error in. BLM’s using 


only privately. owned leased sites 
_ where only they are comparable. | 


a. 
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Private transactions may provide 
an especially persuasive. indication 


of the prevailing market for com- 


parable interests. in. comparable 
land: However, if Government sites 
are comparable, they. should also be 
used. Where there are similar and 
nearby Government, sites, the ap- 
‘praisal. report should at least ex- 
plain why they have. not. been 
considered. 

Appellant abies. that BLM 
improperly gave a higher value to 
‘its site because it has a source. of 
power ‘whereas other sites do not. 
‘It contends that it paid to have 
power brought to its site and pays 
regular charges. The appraisal re- 


port indicates only that the Idaho 
‘Power Company furnishes metered. 


power to the existing users on the 


‘butte. If appellant were the first. 
user of the. butte and. had paid to. 


have power brought. to the butte, 
as ‘well as extended to its site, an 


adjustment would be warranted. 


The primary user should not be 
charged for enhanced values at- 
tributable. to improvements made 


by it. Whether an - adjustment. 
would: be warranted would depend 


upon the distance and cost involved 
in obtaining the power source, Cer- 


tainly. an ordinary: hook-up toe an. 


existing powerline would not seem 


to justify an adjustment, although: 


an expensive extension of power 
facilities to a site would. There is 
insufficient information m this case 
to show whether any adjustment 
would be. warranted here. | 
Appellant’s major specific. objec- 
tion is to. the inclusion of sites for 


TV 
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~ deemed comparable to its right-of- 


way. It asserts it is being charged 
the. same amount as users who need 
the. broader coverage and serve 
hundreds of thousands of people, 
whereas it serves only 1,600: ac- 
counts and does not need the 
broader coverage. Appellant does 


not dispute the fact the site has 


the potential for a broader cover- 
age than it uses. Actual use may 
demonstrate the. highest and best 
use of a site. However, where it 1s 


clear a potential exists for a higher 
and better use of the site than pres- 
ently used, that potential may be | 


considered in determining fair 


market value if a market exists for 


such a potential use. The. Uniform 


Appraisal § reais supra, at T 


provides: 


| Because the highest and best use is a 

most. important consideration, it must be 
dealt with specifically in appraisal re- — 
ports. Many things must be- considered 
in determining the highest and best use 
of the property including: supply. and 
demand; competitive properties; use 
conformity ; size: of the. land. and pos- 
sible’ economic type and size of strue- 
tures or improvements which. may: be 
placed. thereon; zoning ; building :restric- 
tions; ‘neighborhood : or: vieinity trends. 


In rating the site as a “broad cov- 
erage site,” the BLM appraisal 
mentioned various classes of com- 
munication use and considered the 
site of value for use by most of the 
general class.. What is lacking in 
the report, however, is a ‘factor 
which is difficult to. evaluate, but 
is a part. of the highest and best 
use test.. That is the market: poten- 
tial for the use deemed. to. be higher 
and better than the existing: use. 
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Thus, while It may bs feasible for 
this site to be used for TV and 
radio. communication facilities, 
there was no consideration of the 
likelihood that there exists a mar- 


ket demand for that use for this 


| and comparable sites. 


The general standard for review- . 


ing rights-of-way appraisals is to 


| uphold the appraisal if no error is - 
shown in the appraisal methods 
used by BLM or the appellant fails 
to show by convincing evidence. 


that the charges are excessive. Four 


States: Television, Inc., 32 TBLA. 


205 (1977) ; Mountain States Tele- 
phone & Telegraph Co., 26 IBLA 


898, 838 I.D, 382 (1976); Western. 
Slope Gas Company, 21 IBLA 119° 
(1973); Western Arizona CATY,. 


15 IBLA 259 (1974) ; ef, American 


Telephone & Telegraph Co., supra. : 
Appellant has not shown convinc- 
ing evidence that the charges are. 


excessive. However,. it. has’ raised 


sufficient doubt and question. con- 
cerning the methods employed in 


this. appraisal, especially the appli- 


cation of the highest and best use~ 


principle, to ‘warrant BLM’s:; recon- 
sidering whether a further . “ap-= 


praisal should, be made, « or, at least 


whether an. ad] ustment in the ap- 
praised. value.is warranted. Recon-- 


sideration of the charges to be im- 
_ posed must be undertaken in any 
event in view of the’ forthooming : 


discussion of i issues. 


[5] Appellant objects to hie ret- 


roactive application of the charges 
back to the date its original grant 
expired.and.to the imposition of in- 


terest: on those charges. Appellant . 


did not file an n application to enew. 


the right- of-way before the grant. 


expired. BLM did, however, implic- 


itly permit appellant to remain.in 


occupancy of the site. The general 
regulation, 43 CFR 2802.1-7(a),. 
provides: for the. fair market value 
of the right- of-way to be. deter-- 
mined by appraisal. by the author-. 
ized officer and payments made in. 
advance, See also, FLPMA, sec. 504. 
(gz). BLM did not require advances 
payment for the continued use and. 
occupancy of the site while it was 
reviewing the charges. It only indi- 
cated a review of the:charges would. 


be made. It did not clearly condition” 


the- continued use of the site upon’ 


a future rate to be applied retroac- 


tively. Therefore, we. need not: de-. 
cide. whether it would be proper to 
do .so. At. least, however, BLM 
should. have. required advance. an- 


nual payment at the same rate as 


the expired grant until an appraisal 


could be made. The fact BLM erred. 


in this respect: does not ‘obviate ap- 
pellant’s obligation to pay a. use 


charge for the time it occupied the 


a 


site. Under whatever hypothetical : 


legal theory may be used to charac-. 


terize appellant’s continued. occu 
pancy of the tract, it is apparent. 
from the thrust of the general regu- 
lation that payment is required at 
the fair market value. Until a new. 
fair market value is established then 
the amount of the charges based 
upon @ prior determination may be 
used. | | 

The issue cen 1s whiether the fair 
market value. established by a sub- Bei 


5 See D. 4, supra. 


sequent appraisal should be retro- 


actively imposed to May. 5, 1972, be- 
ginning the period after the last day 


of the original term of the grant. 
The ‘granting of a renewal appli- 


cation would relate back to that 
date’ for ‘a continuous authorized 
_ use. If, rather than 5 years, the orig-. 
inal grant had been for a longer 
” térm and 5 years of that term had. 
passed, regulation 48 CFR 2802.1- 


Te) would be applicable: it Pre: 
vides: ee 


At any time not less than five years 


after either the grant of the permit, right- 


of-way, : or easement or the last revision. 


of charges thereunder, the authorized of- 
ficer,; after reasonable notice and oppor- 
tunity. for. hearing, may review such 


a, charges and impose such new charges as 
may be reasonable’ and ‘proper com- 


mencing with: the ensuing charge. year. 


As pointed out ina memorandum ; 
to the Director, BLM, dated. Mar. 
16, 1977, by the then Acting Deputy , 
Solicitor, there. is some ambiguity 
in this, regulation, especially con- 
cerning what is meant by the “en-. 


suing charge: year.” "He advised. that 


for. previously. granted rights- -of- 
way. increased use charges may not. 


be applied. retroactively but must be 
imposed. prospectively, ‘ ‘effective.as 


of the conimencement of the charge 
_ year’ ‘next following the rate adjust-. 


ment decision of the authorized of-. 
ficer. Therefore, : new charges at an. 
increased rate ‘are to be ‘imposed. 
only after the “authorized. officer’s. 
decision ‘following notice and op-. 
: porttnity ‘for Rearing: The memo- 
randum.did.not. address the renewal 


problem presented i in our case. .— 


"There “is no ‘pesulation: expressly. ; 


covering our problem: where « the 
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coh anal term of the grant has ex- . 


pired . and the user is seeking a 
rénewal. Thére ig a gap in the 
regulations between 43 CFR 2809.- 
1-7(a)- which ; requires advance pay- 
ments for use and occupancy at the 
fair market value, and 48 CFR 
2802.1-7(e) -which requires new 
charges for the ensuing charge. 
year after reasonable notice and 
opportunity for a hearing. How- 
ever, the essential policy thrust. 
of the latter regulation for exist- 


‘ing users of Tights-of- -way . un- 


der..a- continuous long-term grant 
is also appropriate © pe existing | 
users who have installed improve-_ 
ments and have a continuing use of 
a site. This is so regardless of 
whether the user may or may not 
have some contractual right of re- 
newal ¢ or may have some other legal 
basis for continuing its use and oc- 
cupancy. In the absence of any con- 
trary regulatory. or policy direction, | 
BLM should follow. the. guideline 
established in 48 CFR 2802.1-7(e) 


and apply. the Same procedures and 


principles. to renewals of existing 
rights- of-way. ) : 

‘In this,case the original rani e eX- 
pired May 4, 1972. The decision: by. 
the authorized. officer j increasing the 
charges following notice and a hear- 
ing was dated May 11,1976.° There- 
fore, the: increased. charges ‘would 
begin the next: a) charge ai 

..* Because appellaiit’ has raised no issues. 


concerning the hearing held in this case, we 
make no comment on-its adequacy. A person 


. who. fails to make a timely . objection to any 


procedural deficiency . in. an administrative 
proceeding is held to have: waived -the right to 
object .subsequently. Adams.v.. Witmer, 271~ 
F.2d 29 (9th Cir. 1958). 
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whisk heen ‘May 6, “1977. The. 
7 charges for the use prior to ‘that: 
time would be at.the annual rate for: 
_ the original grant. If upon recon-’ 
sideration of the appraisal upon our- 
remand, the appraised amount is re-. 


duced. out that set by the May 11, 


1976, decision, the new amount may 
be imposed from May. 5, 1977, since. 
it is lower than the- peat cakabe 


lished. by the: May 1978 decision. 


However, if the amount..is in-. 
creased, the amount of the increase- 
over that. established. by. the. May. 
1976. decision. should ‘be imposed. 
only. after the authorized officer’ S: 
decision following notice and an.op-- 
portunity. for hearing and would-be 
applicable to the next ee year, 


theres ier. 


[6] The imposition of: sitanene “ 
poses a difficult issue. We are un- — 
aware of any specific regulation re-. 


‘quiring’ interest to be imposed or 


forbidding it. BLM here imposed. 


interest on the entire lump-sum 
— amount:.. "This. 


interest imposed on: charges for fu- 
ture years was improper. We have 


reviewed some of the law. concern- 
ing imposition of interest charges in 
somewhat analogous situations:and | 
find there are varying authorities. 


and conclusions reached. Pass 


what:.-we have here’ -is’ -appellant’s - 
‘implied 


use of the: land. under an 
license without payment of charges 


until BLM notified it of the increase 
in rental. BLM was under a regula- 
— tory ‘Thiandate to impose an advance 
rental charge, but: did not do so for’ 
the years which lapsed between the 


268-S59—78——4 


—ineluded” annual 
charges for future years. We believe 


neces of ihe pit al thes new: 
charges. ‘Appellant -- contends it: 
would have made payments'to avoid: 
interest charges if it had -been-in-. 
formed of the’ charges. This. situa- 
tion is most. like cases concerning: 
the imposition of interest charges 
prior.to a court Judgment determin- 
ing the liability of one party. to: an-; 
other. Although there is: a split of. 


: authority on whether :interest: may: 


be imposed, the most basic. rule is 
that courts will -impose .pre-judg-: 
ment. interest under considerations: 
of fairness, and will. deny 1t when: 
it is. considered inequitable to do so.. 
Board of County Commisstoners v.. 
United States, 308 U-S.-348, 352-53. 
(1989); Adlantic Richfield Com- 
pany, 21 TBLA 98, 82 LD. 316 
(1975). : 
- In the ane of any ee es con-. 
trary policy directive concerning” 
this :matter,.we: rule that: interest 
may be imposed. under similar:con-. 
ditions. of fairness and equity. Here 
appellant used the land ‘for ‘a pe-: 
riod of time beforé he was advised” 
of the increase in charges. Although 
BLM. erred.-in not: requiritig’ ad- 
vance: payments:in the amount: of 
the prior use-charge -until a.new- 
charge could be imposed, appellant; 
couldexpect: to pay-.a use: charge: 


for. that. time.. No-reasonable: person: 


would expect, free use-of the land in: 
the: circumstances, Since. appellant. 
had the use.of its money during the: 
time, it is: fair. for the United. States. 
to recover aS. interest, its loss. of the. 
use | of money payments | “which. 
should ave been imposed. For the. 


pened peor y to 5 May | 5; 1977, the j in 
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__ terest would be on the amount of 
the: annual - rate. prescribed. under. 
the original grant, It is-also fair:to: 


impose: interest. on the’ increased 


charge. due onan annual basis. for. 


the years prior to: payment of such 
amount. Although appellant’s ap- 


peal suspended: the effect: of the: 
BLM decision during the time. of 
the appeal, this does not affect. the: 
"consequence of the imposition of the 
charges in considering equities and 
fairness. Appellant could. have: 
avoided the imposition of interest: 
on the increased: amount by: paying: - 
the charges. under protest. while it 
appealed. Fherefere, interest: will. 
be charged on the increased: amount. 
from the: period beginning: May 5, 


1977. If on remand the charge is re- 


duced,. interest will be. only on: the: 


4 reduced: ammount. Tf the charge is in- 


| creased over that amount: set by the* 
May 11,1976, decision, interest, on 


the amount of the excess over that 


amount will be charged only: if the: 
charge is not paid’ prior to com- 
- mencement of the ensuing charge 

year following eal of the | 


charge. 


[7] The next issue concerns: shee 
future. 
years. Under the. regulations in. 
existence when BLM notified ap-. 
pellant of the charges, the choice of. 
requiring annual or lump-sum pay- 
ments. was. left to the: discretion of: 
. 43 OFR. 
2802.17 (a). Under section 810 of 
FLPMA, existing regulations may _ 
be applied to the extent practical. 
See. 504(g) of that Act provides’ 


| lump-sum. payment for 


the authorized: officer. — «48 


for annual payments and would 
only allow lump-sum payments for 
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Panis years when the annual rental . 


_ amounts to -less.. than $100. This 
provision is inconsistent with. ‘the. 


regulation -and- ‘governs, _Accord- 


ingly, a lump-sum payment: should 


not be demanded for future: years’ 
where the annual amount exceeds 
$100. In this case, the lump-sum 
payment will only cover the past 
years of use and an advance pay- 
ment. for the next. year. Although 
sec. 504(g)- provides for the annual 


rental to be based on fair market 


value, we do. not. believe this re- 
quires an-appraisal each year. Use 


charges established by an appraisal — 


may be prospective fora reasonable 
future: time period, but’ the pay- 
ments in excess: of $100. are to. be 
charged on.an annual basis. _ | 

Therefore,. pursuant to: the au- 


thority delegated tothe Board of — 


Land Appeals by the Secretary: of 
the Interior, 43 CFR 4,1, the.deci- 
sion appealed: frem is set en and 
the case remanded to the Bureau of 
Land Management for: further ac- 
tion consistent. with this decision, _ 
| _ Joan B. THompson,. . - 
Se at ude. 


Ic CONCUR: 


Doveras.. E. dees 7 
Adminis trative Jf uage. | 


ADMINISTRATIVE Ju DEE 


GOSS CONC JRRING: 


I concur. in the result aad agree 
that the case should: be remanded 
to.the Bureau, but I believe that the 


threshold issue-which must.be deter-. 
mined. is whether appellant. holds 


under his initial grant or under'an. 
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— entir aly” new “grant. T would: hold . 
rights stem from * 
an authorized extension of his orig- 7 
inal grant. The original grant pro-— 
vides “Expiration date of grant: 5 — 


_ that ‘appellant’s 


years subject to. renewal with com- 


pliance with terms, conditions and 
Stipulations. 4 Clearly the renewal | 
clause was. included in the grant 
_ for a purpose. On the basis. of the — 

-. grant,.including the renewal provi- 


_ ..slon,. appellant constructed substan- 
tial improvements. 


_ Appellants rights depend upon | 
whether the exercise of the option | 


to renew should be treated as timely. 


The original 5-year period ended 
May-5, 1972. Appellant continued to. 
hold over and by letter of May 9, 


1972, the State Office: wrote: appel- 
dant. listing - requirements for re- 


newal and stating the documents. 
were to be filed within 30 days. Ap-_ 
pellant’s written request for re- 


newal was received on June 7. 1972. 


On Sept. 17, 1975, appellant was ad-. 


vised: that the chars was increased 


from $460 forthe first 5 years:to 


a $5;125 for the period: May: 5, 1972, to 


— Dee. 31,. 1980, which a aeauk: was 
stated to be dine and payable. In its 
the State: 

Office informed appellant: “A hear- 
ing to-diseuss your right-of-way has 


letter of. Oct. 31, 1975, 


been scheduled for Nov. 18,. 1975 
= * *. The hearing provided for by 


the regulations . is ‘informal © and : 


interlocutory in nature.” 
The. a Sara a to is 43 
CFR 2802.1—7(e).:) = 


At any time not less than five ‘years: 


after either the grant of the ‘permit, 


1Under 43 U.S.C. § 961 (1970) 50-year. 


grants. were authorized. 


right-of-way, or easement or the last. ree 


vision of charges thereunder, the author- ~ 
ized officer, after reasonable notice and. 


opportunity for hearing, may review such 
charges and impose such new. charges ag . 
may be reasonable and proper commenc- 
ing with the ensuing charge year. 


The hearing was held and appel- 
lant given the opportunity to make 
further submissions. On May. 11,. 
1976, the State Office issued ‘tts deci- | 


- sion entitled “Renewal. Application 
_ Held for Approval.” The charge of 


$5,125 for the period May 5, 197 2, 


‘to Dec. 31, 1980 was raposed..- 


Where there is a holding over, it 
is not clear that advance written 
notification is required for timely - 
exercise of an option to renew. Even 
if it is so required, in this case BLM 


intended either to. waive the require- | 
_ Ment? or to deem the filing to. be 


timely. 43 CFR 1821.2-2(¢). Such 


- action was within BLM. authority — 


and was most. equitable, Tt is in ac- - 
cord with the provisions of 43. . 
US. C. A. 8 nase “_ Supe. | 
1977): | 
Bach right-of-way or permit granted, is: 


sued, or renewed pursuant. to this: section, 
shall be: limited to 2 reasonable. term in: 


light of all circumstances concerning the _ 


project. In determining the duration of a. 


right-of-way the Secretary coneerned. 


shall, among other things, take into: con-.. 
sideration the cost of the facility, ita use-. 
ful life, and any publie purpose tt serves, — 


‘The right-of-way shall specify whether it » 


is or is not renewable and the terms and 
conditions applicable to the renewal, 


[Italics added.]~ 


— Ifan entirely new grant were in- 
volved then paces could arise as 
2 Of. Routnarw Ry: Oo: v. Peple, 228: ¥F, 853 


(4th Cir. 1915) and cases cited in 51C¢ C.J.8.. 
Landlord.and Tenant §-62(3)b (1968),. 


to. (1), whether. @ rntee 3.0WN 0Cc- 
cupancy under his ‘first grant would 
be virtually conclusive on the issue 
of highest and best use: ‘under a new 
grant, and (2) whether a grantee 
should. be considered. a secondary 
user rather than a primary user, and 
charged under a new grant for use 
of an improved site and certain 
fixed. improvements * constructed 
under the first grant. See American 
Telephone and Telegraph Com 
pany, 25 IBLA 341, 350-52, 356- 
58 (197 6). Herein, the majority rec- 
ognizes that appellant may be 
treated asa primary user in connec- 
tion with certain power line exten- 
sions, which would indicate that ap- 
pellant should be treated as having 
a continuing right. | 
Assuming the Department 
deemed the option to renew to be 
properly » exercised, appellant has 
rights ‘which stem’ from his initial 
grant, and the issue bécomes what 
charge should be imposed under the 
renewal when the option clause is 
silent. The rule in private leases, a 
somewhat analogous area, is quoted 
in Yamin v. Levine, 120 Colo. 385, 
206 P 2d 596 (1949) at 597: | 


% F ROMA gpeneral convenant to setand: or. 


renew implies an additional term equal to. 


the first,and upon the.same terms, includ- 


ing that of rent.” 1 Taylor’s Landlord and 
Tenant (9th Hid;), p..406, § 382. See, also, 
Kollock v. Scribner, 98 Wis..104, 73 N.W. 
776; Penilla v. Gerstenkorn, 86 Cal. App.. 
668, cal aan 4883 32-.Am, Tey pe. las 
§ 958, * # | 
Sealy that same reasoning to 
the right-of-way grant sit the 


285: 


es SSubjedt to 438 CFR’ 2802.5,.a tes re-. 
a tithe: the right: to:remove his improvements.’ : 
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renewal rental would. continue as 
originally fixed, until changed purr | 
suant to the. grant. The grant, in: 
corporates 48 CFR 2802. 1-7 (e), 
supra, which, provides as a matter 
of right. that new. charges maybe 
imposed only : after hearing. Amert- 
pany, ‘UDI Oy, at, 346. The. charge 
upon appellant. would. thus remain. 
at. the original rate until the charge 
year following May 11,1976. Ex- 
cept as modified on appeal the new 
charges would be due = May 5, 
1977, 

It seems, clear the highest. and 
best use of the property is for gen- 
eral communication site. ‘purposes, 
and I do not believe that in.making 
such a determination it is necessary 
to. distinguish between broad and 
limited coverage sites.. Highest and 
best use categories. are usually 
difficult, appraisers should be “tres 
to use comparison data from both 
types. of communication sites....I 
agree with the maj jority that once 
highest and best use is determined, 
the value of the site is oreatly. in- 
fluenced by the demand for the type 
of. coverage possible - from. a. pan: 
ticular site... | 

dn other respects, Le am n generally 
in accord with the majority opinion:. 
While appellant’s case would -have 
been stronger had. it. submitted in- 


— dependent. data, under the circum- 
— stances a remand is. necessary. . * 


_Jdosrrax W. ‘cules ee 


_ Administrative. Fudge. 


4 Mountain States ‘Telephone é. eteor anh 


Co., supra,” 


bo cree? APPEAL OF. STATE.OF ALASKA . 
Se a “Stine 20, 1978” 


e APPEAL. OF STATE OF ALASKA 
oa ‘ANCAB i 


- Devided June 20, 1978 oo 


Appeal froin the abave. captioned De- 


‘cision of the Alaska State Office, 


Bureau of Land. Management, regard- 


ing land selections of Eklutna, Inc., 
‘wnder secs: 11 and 12 of the Alaska - 


‘Native ‘Claims Settlement Act, 48 
U.S.C. | §§ 1601-1624 


(1978). 
| - Affirmed. 


L ‘Aleake’ Native Claims Sateen’ | 
‘Act: Alaska Native Claims Appeal 


Board: Appeals: Res J udicata 


A prior decision of the Department will 


‘not be overturned by. this Board where 
the claimant has failed to. prosecute an 
. appeal from such. decision and in essence 


acquiesced to the decision for a pio: 


longed period of time. 


2, Alaska Native Claims Settlement 
Act: Alaska Native Claims Appeal 
Board: Administrative Procedure: 
‘Standing oe. 5 


‘In the absence of any’ interest in. the 
-lands in issue, the appellant has no 
standing to raise the necessity of a ‘sec. 
3( e) determination. | 


APPEARANCES: James N. Reeves, | 


Esq., Assistant Attorney - General, on 
behalf of the State of Alaska; Edward 
G. Burton, Esq., Burr, Pease & Kurtz, 
Inc:, on behalf of Eklutna, Inc.; and 
Robert C. Babson, Esq., Office of the 
Regional. Solicitor, - on - behalf -of the 
Bureau of Land Management. 


(Supp. IV, 
1974), as amended, 89 Stat... 1145 
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ALASKA NATIVE: OLAIMS 


APPEAL BOARD © 
| JURISDICTION © 


The Alaska Native Claims. Ap- 
peal Board, pursuant to delegation 


of authority in the Alaska Native 
‘Claims Settlement Act, 43 U.S.C. 


§§ 1601-1624 (Supp. IV, 1974), as 
amended, 89 Stat. 1145: (1976), and 


‘the implementing regulations'in 43 
CFR Part 2650, as amended, 41- 
ER. 14787. (Apr. ie 1976), aud 43 


CFR Part 4, Subpart J, hereby 


makes the: following sng e con- 


clusions and. decision. iY 
Pursuant to the regulations in 43 


CFR Part. 2650, as amended, and 
Part 4, Subpart J, the State. Direc. 


tor is the officer of the United 
States Department of the Interior 
who is authorized to make decisions 


on land selection applications in- 

volving Native Corporations under 
the Alaska Native Claims Settle- 
‘ment Act, aa a to “ppeal to this 
| ‘Board. a 


FACTUAL BACKGROUN D- 
On. Sept. 16, 1977, the State of 


‘Alaska filed its Notice of Appeal 
‘and Statement of Reasons from the ~ 
“Bureau of Land Management De- 

‘cision of Aug. 16, 1977, regarding . 


Eklutna, Inc’s selection application _ 


| # AA-6661-C, and stated that: 


* * * The sole basis for this appeal is 
that the Bureau erred in determining 


that the land was available for. selection 
under ANCSA. Title. to the land lies with © 
the. ‘State.of Alaska, not the . United 
‘States. In the alternative, even if title 


were not found to lie in. the State, the 
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land ‘could in no Sane be Saaveyed ‘to 
me Bklutna Corporation under ANOSA. 
The lands in issue are situated 


in the W 1/2 of Sec. 36, T. 15 N., 


R. 2 W., Seward Meridian, and 
throughout the briefing all parties 
are In agreement that the eventful 
history of these lands is basically 
as stated in the Regional Solicitor’ Ss 
reply brief: 

The land involved, the W ‘1/2 of Sec. 
36, T.A5N., R.2W., was first reserved as 
part of the Chugach National Forest by 
Presidential Proclamation 852, Feb. 23, 
1909. — 

The Act of Mar. 4, 1915, 88 Stat. 1214, 
48 U.S8.C.A. 353, reserved sees. numbered 
16 and 36 in each township of the then 
Territory of Alaska for the support of 
common sehools in said Territory, to 
become. effective upon the government 
‘Survey ef such lands. 

On J uly 14, 1917, the township con- 
taining sec. 36 was surveyed. 

On May 29, 1925, sec. 36 was excluded 
from the National Forest, and returned 
to the public domain by Presidential 
Proclamation 1741, 44 Stat. 2577. 

On Mar. 12, 1943, the land was * * * 
Withdrawn, this time for the War De- 
partment for military DUED ORES) by . ee 
lic Land Order 95. 

On Noy. 20, 1950, P.L. O. 95 was re- 
voked as to the W 1% of sec. 36 and the 
land * *** withdrawn for use -by the 
Alaska Railroad. by Public Land. Order 
689, 

See. 6 (kk) of the Alaska - Statehood 
Act, July 7, 1958, 72 Stat. 339, repealed 
the Territorial school lands reservation 


contained in. the . 1915 Act, supra, and 


provided that ‘all lands reserved by that 
Act should be granted to the State of 
Alaska “* * * for the purposes for which 
they were reserved * * *” upon. admis- 
sion of ‘the ‘State into the Union. The 
State of Alaska was formally admitted 
into the Union by Presidential Proclama- 
tion on Jan, 8, 1959. _ % 
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On Apr. 27, 1960, the State of Alaska 
filed an application with BLM for the 


land in question. The claim was. filed 


pursuant to the Act of June 21, 1934, 48 
Stat. 1185. As this Act merely directed 


the Seeretary of the Interior to patent 


such school lands to the various states 
as they were entitled to under other ap- 
plicable: statutes, the State’s application 


was based upon § 6(k) of the Statehood 


Act, and upon. the Act of. Mar. 4, 1915. 
In BLM. Decision dated Nov. 28, 
1960 * * *, the State’s application was 
denied Becune the land.in question was 
withdrawn by P.L.O. 689, supra.. On 
Dee. 27, 1960, the State gave notice of — 
its intent to appeal * * * this decision, 
and stated: “A statement of reasons will 
be timely filed.” No such statement of 
reason was ever filed, and by BLM Deci- 
sion dated Mar. 22, 1961 * * *, the 


‘3 State’s appeal was summarily dismissed 


for failure to file said statement of. rea- 
sons in a timely fashion. The State has 
failed to appeal the 1960 BLM Decision, 


‘supra, to date. 


On Feb. 18, 1963, the State filed State 


Selection A-058730_ with BLM for the 
land in question. 


On Dec. 18, 1971, ANCSA was passed. 

On Mar. 9, 1972, P.1.O 5184 identified 
all lands withdrawn by §11 of 
ANCGSA. 

On J une 12, 1973, the eaten Railroad 
filed a Notice of ‘Intent to Relinquish 
certain lands withdrawn for ‘its use by 
P.L.O. 689, supra. The WwW % of sec. 86 
was included. 

On July 17, 1974, Eklutna Corp. filed 
Application © AA-6661-C with BLM for 


the W 14 of sec. 36: 


* * * on Aug. 16, 1977, the BLM Deci- 


gion at issue in this | appeal apyroved 


Eklutna’s selection... 


ae rs —  * 

- ASSERTIONS OF THE 

APPELLANT, STATE OF 
“ALASKA 


ta its initial briefing the ippel- 


ant asserted that inasmuch is these 
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7 | ies were sieaaiga within. sec. 36 


‘ofa township, they. were in fact 
“school. lands” within the meaning 
of the Act of Mar. 4, 1915 (88 Stat. 


1214), as amended, 48 U.S.C. §§ 851 | 


and 852 (1970), that “* * * title 
thereto passed to the State in 1959” 
by operation of sec. 6(k) of the 
Alaska Statehood Act, and the 
_ lands were thus unavailable for 

withdrawal under sec. 11 of AN- 
CSA for selection by oe Eklutna 
Corporation. | 


Opposing parties qaieited’ ake 


the State of Alaska had applied for 
these very lands in 1960, had been 
denied the lands: by BLM because 
of an existing railroad withdrawal, 
had appealed the BLM Decision, 
but lost their appeal for failure to 
prosecute, and therefore were 
barred from claiming the same 
lands now. 

__ _Inresponse, the State sane that 
while the railroad withdrawal pre- 
cluded. the State from obtaining 
title to. the lands on the date of 
Statehood, such withdrawal merely 
operated to suspend this particular 
school .land reservation for .the 
duration of the withdrawal, rather 
than permanently preclude the 
State from title. Therefore, al- 
though title to the lands was not 
granted at Statehood, that a 
“springing interest” was created by 
sec. 6(k) of the Statehood ‘Act 
_ which would convert to title once 


the railroad withdrawal ceased, 


and: that the United. States: could 


not convey these lands to a third 


party and frustrate the State’s right 
to acquire title upon the revocation 
of the railroad - withdrawal. The 


State of ee baat that ins : 


1960 BLM Decision had no affect 
whatsoever on its “springing inter- 
est” in these lands, but simply stood 


for the proposition that the lands. 
were not available to the. epee 


at the time of statehood. 


_Additionally,. the appellant. also - 


urged that the lands were not avail- 


able for selection by the Eklutna 
Corporation inasmuch as the same 


-were not “public lands,” for, even if 
not owned by the State, they were 


withdrawn by the United States by 


Public Land Order No. 689, dated 


Nov. 20, 1950, for the benefit of 
the Alaska Railroad. Since no sec. 
3(e) determination pursuant to 
ANCSA.was made by the Secre- 
tary of the Interior prior to the 
Eklutna Corporation’s selection. ap- 


plication deadline of December 18, 


1974, the lands were not “public 
lands” available for selection. Thus, 
in essence the appellant maintained 
that since the lands labored under 
a railroad withdrawal, it was man- 
datory that the Secretary make a 
3(e) determination of these lands 
and since the same was not done 
the lands were excluded from an 


ANCSA withdrawal. and unavell- 


able for selection. 


a, OF OPPOSING 


PARTIES © 


The two opposing ‘parties in this 
matter who sought to defend the 


BLM Decision were the Regional a 


Solicitor’ g Office on behalf of the 


‘Bureau of Land Management, and 


the Eklutna Corporation which had | 


selected the ages pursuant | to 


| “AN CSA. 3 

“Both. watticas “contanled: ‘ike on 
“Apr. 13; :1960, the State of Alaska 
tained in. the first phrase of sec. — 
3(e), not to tnolude it under’ that 


chad madéa-sec. 6(k) application 
_ for patent to these particular lands 


on the grounds that they were 
within a sehool section and vested oe 

‘in the State-wpon admission to the ~ 

~ Union. However, by Decision, dated - 
Noy. 28, 1960, from-which the State 
| ‘allowed its appeal rights to fail, the 


i Chief of the Department of the In- 


~terior’s: Lands Adjudication Unit 


‘had rejected the State’s sec, 6(k) 
application | thus barring the ap- 
pellant from now asserting the 
identical claim. Additionally, the 
parties also asserted that even if the 
_ State’s “springing interest” was not 
‘totally destroyed by the 1960 Deci- 
‘sion, it was destroyed by the lack of 
availability of the lands at state- 
hood because of the railroad with- 


drawal and later by the 1971 sec. 


11(a) withdrawal of ANCSA, and 


‘thus the lands were in fact avail- 


able as “public lands” for selection 
by Eklutna. | : 
-- Regarding the Shei of a sec. 
-8(e) determination, as raised by the 


- -vappellant, Eklutna asserted the de- 


.fense that since the appellant had 


no interest in these lands it had no. 


standing to raise the issue of a sec. 


8(e) determination. Both parties | 


agreed that the BLM Decision on 
appeal in essence made the sec. 3(e) 
determination of “smallest practi- 
cable tract * * *,” but such was not 
| even necessary since the lands in is- 
‘sue were no longer used by the rail- 
“road ‘who filed its N otice of Intent 
to Relinquish the lands on Jan. 12, 
197 3. ‘The Regional Solicitor fur- 
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‘gettlement with a a view to homestead en- 
try. has been made upon any part of the 
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o 3 ther asserted that “* * * the neces- — 
fe sity of a Secretarial determiiiation 
“arises only to’ except the Jand ‘from 


the definition of. public lands: con- 


definition. on 
| _ DISCUSSION 


“As ar recited, neither the 


“history of these lands nor their Toca- | 
‘tion are in issue, and though the ef- 


fect of the events are interpreted — 
differently by the parties, the key 


| pieces of legislation as well as the 
1960 BLM Doan are as follows: 


~The Act of Mar. 4, 1915, 38 Stat. 


| 1214, In pertinent part: 


“When the. public lands of the Territory 
of Alaska are. surveyed, under direction 
of the Government of the United States, 


sections numbered 16 and 86 in each 


township in said Territory shall be * =) 
reserved from sale or settlement for the. 
support of common schools in the Terri-_ 
. Provided, That where 


sections reserved hereby before the sur- 


.vey thereof in the field, or where the 
Same. may have been sold or otherwise 
| appropriated by or under the authority 


‘of any Act of Congress, or are wanting 


‘or fractional in quantity, other lands may 


be designated and reserved in lieu thereof 


in the manner provided by. [what is now 
codified as 48 U. S.C. $3. 851 and 852). 


The proviso. contained in the 


-Ayhendinent- of the Act of Mar. 4, 


1915, oe a Act. os Mar. 5, 1952, BP 


te Stat. ee 


Nothing i in this ¢ sec. and sec. 854 of this 


yr 


: Title [43] shall affect any lands included 


within. the limits of existing reservations 


of or by the United States, or lands sub- 
- ject to or included in. any valid applica- 
‘tion, claim, or right initiated or held un- 
‘der any laws of the United States unless 
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. and ‘until such reservation, applleation: 
claim, or right is- pxingrishet,, ‘relin: 
-quished, or: -eangeled, 2.0: vukouse cn 


7 Act, July 7, 1958: 


- Grants’ previously made to the: Ter tie 
tory of Alaska an hereby confirmed and . 


transferred to the State of Alaska upon 
its admission. Effective upon the admis- 
sion of the.State of Alaska into the 
Union, sec. 1 of the Act of Mar. 4, 1915 
(38 Stat. 1214: 48 U.S.C., see. 353), as 


amended, and ithe last sentence of section . 


35 of ‘the Act-of Feb. 25, 1920 (41 Stat. 
450; 30. U.8.6., sec. 191), as. amended, 


are repealed and all landy therein re- 


served under the provisions of section 1 


as of the date of this Act shall, upon the | 


admission of said State-into the Union, 
be granted to said State for the purposes 
for which they were reserved; but such 
repeal shall not affect any outstanding 


lease, permit, license, or contract. issued | 


under said section 1, as amended, Or any 


rights or powers | with respect to such 
lease, permit, license, or contract, and 


shall not affect’ the disposition of the pro- 


ceeds or income derived prior to such — : 
repeal from any lands reserved under — 


said ‘section 1, as amended, or derived 


thereafter from any disposition’ of. the. 
reserved. lands or ‘an interest therein 


made prior to such repeal. 


The BLM Decision. dated Nov. 28, 
1960, in part: 


Application for Patent: eee in Part 


‘ On Apr. 27, 1960, the State of Alaska 
_ filed application, under the act of Juiie 91, 
1934. (48 Stat. 1185; 43 U.S.C. 87la), for 
patent to Sec: 16, and the W 1/2, Lots. 4, 
5, 8 1/2 SE 1/4 SW 1/4 NE 1/4, B 1/2 
Sk 1/4 NE 1/4, Ss 4/2 Sw 1/4 SE: 1/4 


NE 1/4 (Parts of Lot 3), Ww 1/2 SE 1/4, 


W 1/2 Sw. 1/4 NE 1/4, Sec. 36, T. 15 N,, 


R. 2 W., 8.M., school sections in place. 


The records of the Land Office. reveal 
that Sec. 16, was withdrawn from all 
forms of appropriation under’ the public 


land laws, including the mining laws and 
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reserved oe use. of the War ‘Deparanene 


as a demolition and practice bombing 
wage’ range ‘under: Executive Order 8755, dated 


See. 6(k) of the Alaska, Staichood ; fe ee 


The W: 1/2 ¢ of. Seé: 36, was. sivitharawn | 


from. all. forms..of-. appropriations - under 


the. public. land laws, including. the min- 
ing and mineral leasing laws and reserved 


for the’ Alaska ‘Railroad Dy Public end 


‘Order 689, dated Nov. 20, 1950: 


Solicitor’s.. Opinion M-36528,°. dated 
Sept. 24, 1958, holds that such portions 
of school sections reserved for the Terri- — 
tory of Alaska by Sec. 1-of the act of 
Mar. 4, 1915 (38 Stat. 1214; 48 U.S.C. 
358) as are being used. and occupied by 


a Federal agency and” contain ‘Federal 
improvements when the State is admitted 


into the Union, are. impliedly. excepted 
from. the grant made by . section. 6(k) of 
the Statehood Act ee uly” a 1958. Ae 
Stat. 8389). . 

As Sec. 16, T, 15 N., R. 2-W: SEM; is | 
a of a. military. reservation,.and the 
W 1/2 of Sec. 36, is reserved for the 
Alaska Railroad, . the. application . for 


patent by the State of Alaska - is pteleced 
for these Jands. 


x * ae : = : a; es 
_ Tt is inescap able that any. dgoritign 
ing: interest” the State of. Alaska; 
claims.to ‘the lands in issue, has its 
origin in the. Act of March: 4,-1915, 


cand inasmuch as that Act owas re- 
_-pealed by see. 6(k) of the oe 
Statehood Act, any lingering rig 

of the State must find its life in vat 
| particular. section of the Statehood 

Act 


‘The Supreme Court of the United 7 


States in. considering similar Acts — 


from other States ta held that. 


Janguage’ such as that: contained in 


the 1915 Act is not- language of 
present grant and that: Congress. re- 
tains absolute ‘power over the lands 


until all requisites of the school. 


lands legislation. are performed. 
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Likewise, in addressing similar 


language as that found in sec. (k) of 


the Alaska, Statehood Act, the same. 


cases held that while such an. Act 
contains. language of present grant, 
it “* * * ig a mere reference to 
what precedes and does not change, 
or ‘purport to change, the terms. of 
the donation.” U.S. v,. Morrison, 240 
bas 192, 200 (1916). See also U.S. 
Wyoming, 831 | ee 440 (6) 
(inst). a 

_ Under this interpretation sec. 6 
(k) of the Alaska Stateshood Act. 
was @ present grant of those “school 
lands”: which fell within the terms 
and met. the requisites of the orig- 
inal 1915 donating legislation. How- 
ever, a present g crant of the particu- 
lar lands in issue was not possible 
at: statehood because of the- then 
existing railroad withdrawal. In the 
opinion of this Board the lands 
availability under sec. 6(k), 
whether then or now, was finally 
decided in the 1960 Decision of 
BLM, and the time for the State to 
have taken exception has passed by 
“more than 17 years. The portion of 
the 1960 Decision upon which ca 
Board relies ‘is as follows: 

a er ee” oe oa 

‘The W.1/2 of See. 386, was withdrawn 


_, from..all..forms.of .appropriation under 


the public land laws, including the min- 
ing and mineral leasing laws and re- 
served. for the Alaska Railroad by 
Public Land Order, 689, dated Nov. 20, 
1950.. | 

- Soliciter’s: Opinion. M--36528, . dated 
Sent. 24, 1958, holds that such portions of 
‘school sections reserved for the Territory 
of Alaska. by Section 1 of the act of 
Mar. 4, 1915 (88 Stat. 1214; 48° U.S.C. 


358). as are being used and occupied by . 
a Federal. agency ‘and contain Federal - 
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"improvements when the State is ad- 


mitted into the: Union, are impliedly. -ex- 
cepted from-the grant made by ‘Sec. 6(k) | 
of the Statehood: Act of July 7,. 1958. 2" 
Stat. 339). 

As See. 16, T. 15 N., R. 2 W., SM, is 
part of a military. reservation, and the 
W. 1/2 of Sec. 36, is reserved for the 
Alaska Railroad, the application for 
patent by the State of Alaska is rie aee 
for these lands, 


[1] A prior decision of the De- 
partment will not be overturned by 
this Board where the claimant has 
failed to prosecute an appeal from 
such decision and in essence ac- 
quiesced to the decision for a pro- 
longed period. of time. In this. re- 
gard both. the courts and the 
ae eae. have PEevioHe ‘sO 
ruled ; | 

_ Gabbs Reploration Co. V. Udall, 
315 F.2d 37, 41 [D.C. 1963]: 


; ‘Here tatbiee: plaintiff nor its predeces- 
sors in interest took. timely action to hare 
the wrong righted, and plaintiff cannot 
complain of the Secretary’s failure to re- 
open. the case. It is significant also that 
in all. the cases cited to us in which a 
prior decision was - reopened. the. longest 
period elapsing before reconsideration 
was three years. 
Union Oil Co. of California et al, ral ID 
169, 181 [1964], the Department held: 
‘When, as here, the ‘administrative 


: officer . has. .acted . within. his. -jJurisdiction 


and a.judicial review of such action has 
not been sought on a timely basis, the 
principles of estoppel, laches and res judi- 
cata are merged in the doctrine of finality 
of administrative action and are opera- 
tive to bar appellant's claim for relief. - 

. [2] The final issue- raised by the 
eppallant in its original brief in- 
volved the failure of the Secretary 
to make a sec. B(e) determination 


of the lands in ‘issue prior to 
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Eklutna? s selection thereof, How- 
_ ever, in the absence of any interest 


In the lands in issue the. appellant: 7 


has no standing to raise the neces- 
sity of a sec. 3(e) determination. | 
See. 3(e) of ANCSA provides: 


“Public: lands” means all Federal lands 


and interest therein located in Alaska _ 


except: (1) the ‘smallest practicable 
tract, as determined by the Secretary, en- 


closing: land actually used in connection 


with the administration of any Federal 
installation, and (2) land selections of 


the State of Alaska which have been 


patented or tentatively approved under 


see. 6(g¢) of the Alaska Statehood Act, - 


_as amended (72 Stat. 341,77 Stat. 298), 
or identified for selection by the State 
prior to January 1%, 1969; 


As previously discussed ‘the State 


of Alaska by virtue of the 1960 


BLM Decision has no “springing 
interest” in these lands as “school 


lands” nor for that matter any inter- 


est benefited by sec. 3(e) of AN- 
CSA. On Jan. 12, 1973, Notice of 
Intent to Relinquish use of these 
lands was filed by: the Alaska Rail- 


road and no other party has made 


any claims that Eklutna’s selection 
in any way intrudes or interferes 
with their right or use of these 


lands. Therefore, it 1s the conclusion ~ aaa : oe 
| _ properly given the entire 30 days within 


of this Board that the absence of a 


sec. 3(e) determination is not a bar 


to Eklutna’s selection, nor does the 
State of Alaska have any standing 
to complain that no such determina- 
tion was made. 
ORDER | 
The Decision of BLM dated 
Aug. 16, 1977, which is the subject 
of. this appeal is hereby affirmed 
and the appeal of the State. of 
Alaska is Ordered dismissed. 


‘This represents. a “unanimous 
decision of the Board. | 


| Suprrs M, Bray, 
Chairman, Alaska Native _ 
Claims Appeal Board. ~ . 
ABIGAIL F. DoNNING, 
_. . Board Member. 
Lawrence Matson, 
Board uM ember. : 
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‘Decided Si une. 23, 1978 


Appeal from decision of the Arizona 
State Office, Bureau of Land Manage- 
ment, canceling in full or in part oil 


and gas leases A 10078-A 10088, A 


10090, A 10091, and A 10093-A 10095. 
Affirmed. 


1. Oil and Gas Leases! Aplications: 
Generally—Rules- of Practice: : Ap- 
peals: Effect of 


Where BLM issues a decision requiring 
that an oil and: gas offeror submit addi- 


tional advance rental within 30 days, and 


the offeror files a timely appeal to this 
Board, the running of the 30 days is sus- 
pended. Following affirmation by this 
Board of BLM’s decision, the offeror is 


which to submit the additional rental.. 

2, Oil and Gas Leases: Generally 

An oil and gas lease is “issued” on the 
day it is signed by the authorized officer 
of the Department of the Interior, al- 
though it is not effective, per 48 CFR 
3110.1-2, until the first day of the month 
following its date of issuance, | 


3. «Oil and Gas Leases: Applications: 


Generally—Oil 
Rentals | | | 
An oil and gas offer which is ac- 
companied by advance rental of $0.50 per. 


and Gas Leases: 
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acre may not be rejected as not including 
sufficient: advance ‘rental, per 43°°CFR 
3108.3-2, 3111. J-1(d) and. (e)-(1); ifthe 
regulation raising the rental to $1 is not 
‘in effect when the offer was ‘filed. 


APPEARANCES: R B. ‘Altman, Esq,, 
Houston, Texas, for appellant. 


| OPINION BY - 
ADMINISTRATIVE JUDGE 
| STUEBING 


INTERIOR BOARD OF 


LAND APPEALS | ; | 


; Mobil Oil Corp. appeals a the 
Nov. 23;-1977, decision of the Ari- 
ZONA State. Office: of the Bureau of 
Land Management (BLM), which 
canceled. oil. and: ae leases hema 
they had -been — 
erroneously. We affirm, wo 

On Jan. 4, 1977, Murel G. Goodell 
filed over- ae connie noncompeti- 
tive oil and‘ oas lease offer for lands 
in. Arizona,.. submitting advance 
rental in the amount of $0.50 -per 
acre along with this offer.. On 

Feb. 11, 14, and 15, 1977, BLM noti- 
fied Goodell that he would have to 
submit an additional $0.50 per acre, 


as the’ annual rental for such oil and 
gas, leases had been: raised to $1 per 


acre,- effective: Feb. 1, 1977. On 
Mar. 17, 1977, Goodell pled timely. 


| notice of appeal of BLM’s decision 


requiring this - additional . rental. 


‘This Board considered ‘Goodell’s ap- 
peal and affirmed BLM’s: decision’ 


requiring: additional rental sub nom. 


Thomas G. Fails, 32 TBLA 302. 


(1977), decided Sept. 30, 1977. The. 

administrative Tecord was. _ then 

returned to BLM. | ae 
While this erate was ‘before us 


on June 10, 1977, Mobil top-filed 
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of BLM’s 
and‘ 15,:1977, Goodell had 30 aoe 


Sree tilescounier noncompetitive oi] 
and gas lease offers covering all of 
the lands’ applied. for by Goodell. 


| Additionally, in these offers, Mobil 
applied for some lands not included 


in Goodell’s offers. 
On Oct. 17, 197 i Goodell received 


notice of our rej ‘sction of his appeal 


in Fails, supra. On Oct. 28, 1977, 
BLM, having received no ‘payment : 
of . ae additional $0.50. per. acre 
from Goodell, issued oil and gas 
leases to Mobil instead. On Nov. 14, 
1977, however, Goodell tendered the 
deficient. rental to. BLM, and on 


Nov. 23, 1977, instituted a private 


contest: against Mobil challenging 


_ the issuance of leases on these tracts 


to Mobil rather than to him. Also on 
Nov. 28, 1977, BLM issued ‘a deci- 
sion canceling Mobil’s leases insofar 
as they conflicted with Goodell’s 


offer, so that-it might grant them 


to haw instead, from which decision 
Mobil has appealed, thereby » moot~ 
ing the contest. 

[1] There is no doubt that BLM | 
acted incorrectly by issuing the 
leases to Mobil on Oct. 31, 1977, as, 
at this time, Goodell’s senior offers 
were still extant. Under the terms 
decisions of Feb. LL, 14, 


within hicks to pay the additional: 
rental due. Under 43 CFR 4.21(a), 
the effect of a:decision by BLM is 
suspended when a timely notice of 
appeal is filed. Where, as here, a. 


BLM decision requires a submission 


by. a party. within a, prescribed 
period, the filing, of the appeal sus- — 
pends the running of the period, | 
and, after this Board has issued. its 
decision; the party is properly given 
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the entire eee in ohn to com- 
ply. Paul H. Sleeper, 22 IBLA 318 
(1975); see David M. Miller, 15 


-IBLA 270 (1974). Thus, the 30-day 
period for compliance prescribed by — 


BLM was suspended when Goodell 
appealed, and, when our decision 
was issued, he was entitled to a full 
30 days to comply. - 


The record indicates, and appel- 
lant has noted, that Goodell did not — 


receive notice. of our decision in 


Fails, supra, until Oct. 17, 1977. 


Goodall: submitted the additional 
rental on Nov. 14, 1977, within 80 


days of his receipt of our decision, 


thus preserving the priority of his 
offers. We conclude that BLM. 


should properly award the leases to, 


him, else being reg ular.* 
Qur holding in this matter is 
essential to a just resolution of the 


controversy. Under 43 CFR 4.410, — 
creased annual rental of $1 per acre 


Goodell had a right to appeal from 
BLM’s decision, as it was adverse to 
his pecuniary interests. Under 438 


: CFR 4.21(a), the effect of a deci- 
‘sion is suspended pending review. by. 
this Board. Suspending: the. effect. of :~ - 
a decision on appeal insures,that.the | 
status*quo: will, be’ preserved: while“: 
‘the’ affected party’s rights are re- 


viewed. . If BLM’s decision were 
given continued effect. during re- 


view on appeal, his interest might 
irrevocably pass to an intervening 
party with inferior rights. It is true — 


that Goodell could have avoided the 


problem by tendering the additional 
rental under protest while the mat- 
ter was on appeal. However, noth- : 





“a Aenordingly: it is unnecessary for us to... 


comment on the procedural propriety of a 
Beles contest in such. circumstances. . 
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ing in the eopalNGone requir od him - 
to aa so, and he should not: be dis- 
qualified because he did. not. 

[2] Appellant argues that 
Goodell’s offers were deficient and 
ought not to have been accepted by 
BLM, in that they were not accom- 
panied by full payment of advance 
rental. Appellant maintains that, 


‘since: Goodell’s offers were filed i In 


Jan. 1977, under 43 CFR 3110. 1-2, - 


the leases epild not. have been. affec- 
tive any earlier than Feb.. PAs LOW Cgc 


the date of the increase in ‘annul 
rental, and that Goodell therefore 
should have submitted $1. per acre — 
as advance rental. As he submitted - 
only $0.50 per acre, appellant con- 
cludes, his offers were fatally defec-— 
tive, per 48 CFR 3103.3-1 and 
3111.1-1(d) and (e) (1). ‘We. are 
not persuaded by this argument. 

Under 43 CFR 3103.8-2, the in- 


applies to all leases. issued on or 


after Feb. 1, 1977, not effective on 


or after ae date. An oil and gas 


-lease-i is. “issued” as of the date. it is 


signed by the agent of the Govern- 


-ment..For example, in the instant i 
‘case, Mobil’s lease A’ 10078 was*is- 


sued: (erroneously) on Oct. 28, 1977, 
the date on which Mario L. anes 
signed it on behalf of this Depart-_ 


ment. This fact is clear from. the 
-Tanguage on the lease form: “This 


lease for the lands described i in item 


8 above Zs hereby issued, subject to. 


the provisions of the offer and on 
the reverse side hereof. - THE 


UNITED STATES OF AMER- 
ICA[,] By [/s/] Mario L. Lopez, 
~Chief, Branch of Lands and Mine- — 
'. vals Operations[,] Oct. .28,.1977.”. 
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(Italics supplied: ) This question 
was recently addressed in an opin- 
ion by Secretary Andrus, James W. 
Canon, 84 I.D. 176 (1977), which 
held that an oil and gas lease is not 
éssued until it is Sioned by the au- 


thorized officer. Z Ps _at 182. In so. 


holding, the Secretary cited 48 


CFR 3123.5(b) (1966), presently 


43 CFR 38111.1-1(c), which pro- 
vides that “[t]he United States will 
‘indicate * * * the issuance of the 


lease by the signature of the appro- 


priate’ officer thereof in the Bpnee 
provided.” — 

Appellant | has confused the date 
of issuance of an oil and gas lease 


with its effective date. Under 43 


CFR. 3110.1-2, leases are dated as 
of the first day of the month fol- 
lowing the date of their issuance. 
This is done for the convenience of 
the Government in collecting annual 
rental and supervising the con- 
tinued effectiveness of oil and gas 
leases. However, this effective date 
of the lease is not the same as the 
date of its issuance. Under the regu- 
lation, supra, the effective date of 


the lease may even be made retro- 


| active to the first day of the month 
in. which the lease issues. | 


[3] It was thus possible that 


BLM would. ‘“assue”” these leases to 


Goodell prior to Feb. 1, 1977, the 
effective date of the ‘increased an- 
nual rental, in which case, the 


annual » rental would have been 


$0. 50. per acre. As there was still a 
chance, albeit a slim one,. that.BLM 
would issue leases pursuant to his 
offers prior to the date the higher 


rental came: into effect, Goodell’s 
advance ‘rental. was not. deficient, 
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Gnd we cannot hold that he failed to 
submit adequate advance rental 
along with his offers. The amended 
regulation was not in effect when 
Goodell’s offers were filed. There- 
fore, he was not in violation and his 
offers were acceptable at that time. — 

In summary, BLM’s decisions of 
Feb. 11, 14, and 15, 1977, requiring 
that Goodell submit additional ad- 
vance rental in the amount of $0.50 
per acre within 30 days on pain of 
rejection of these offers, were sus-— 
pended pending review of these 
decisions by this Board. When this 
Board issued its decision in Thomas 
G. Fails, supra, BLM’s decisions 
were affirmed and their effect re- 
instated, and Goodell had 30 days 
within which to submit the rental 
or lose his priority to appellant, who 
had become a junior offeror by top- 
filing offers on these lands while the 
matter was on appeal. Appellant 
did submit the additional rental in 
a timely manner, and thereby pre- 
served his priority. BLM mis- 
takenly issued leases to appellant in 
derogation of Goodell’s rights, and 
correctly canceled them on Nov. 23, 
1977. 

Therefore, pursuant to the author- 
ity delégated to the Board of Land 
Appeals by the Secretary of the In-. 
terior, 48 CFR 4.1, the decision. 
appealed from is affirmed. a 


| Epwarp W. SrupeING, ; 
Administrative J ade 


Wu CONCUR: © 


Joan B. ‘Tromrson, 


Administrative Judge. 


JosEPH W. Goss, 
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Decided July 5, 1978 


Appeal from the above-captioned de- 


cisions of the Alaska State Office, Bu- 
yreau of Land Management eranting ' 
free use permits on lands selected by | 
Paug-Vik, Inc., Ltd., under Secs. Il. 


and 12 of the Alaska Native Claims 
Settlement Act, 438 U.S.C. §§ 1601- 
1624 (Supp. IV, cele as amended, 89 
: Btat, 1145 (1976). 


| ‘Decisions of the. Bureau of ‘ead 
a Management remanded for further 
findings June 30, 1978. 


1, Withdrawals 
Generally ana 


and 


| ‘Withdrawal of public lands for the use 


of a federal agency is within the discre- 
tion of the Secretary. An application for 
withdrawal conveys no vested: right, un- 
‘like an entry under the public land laws 
- which entitles the entrant to issuance of 


patent. upon satisfaction of carted re- 


if quirements. | 


_ Segregaticn: Filing ¢ of. Application 


: The - filing of an application for witb- 
drawal of public lands by a federal agen- 
ey segregates the land from location, sale, 


selection, entry, lease, or other forms of 


‘ disposal under the public land laws to 


-the extent that such withdrawal, if ef- 
+, fected, : would prevent such forms of dis-_ 


posal. 


. Ww ithdrewals 
Soneralty‘Words and Phrases 


“Withdrawn and reserved. * The. words 


withdrawn” and “reserved” are fre- 


> quently used interchangeably and. in con- 


junction. with each other, and cannot be 
distinguished with separate 
meanings. ) 


‘6. Segregation : 


Reservations : 


aa | Reservations | 


precise 


A, Withdrawals” ana : aa 
_ Generally ee eee 


Withdrawals and vesarradous aes the 
authority of the Pickett. Act; 48 U. S.C. 


§ 141 et seg. (1970), are ofa ‘permanent, 


continuing nature in that they remain in 
effect until revoked by the President or 
by Act of Congress. 

5. Withdrawals and Reservations: 
Generally—Segregation: Generally — 


There is a legal distinction between the 
administrative segregation of land under 


application for withdrawal, pending ac- 


tion on the application, and the completed 
withdrawal itself. : 


| Generalty—Wods 
and Phrases | : 


“Segregation.” Segregation is an admin- - 


istrative procedure preliminary to favor-. 
able or unfavorable action on a with-— 
drawal application by the Secretary of 
the Interior in the exercise of his dele-— 


gated authority under the Pickett Act, 


43 U.S.C. § 141 ef seg. (1970), and is not 
legally equivalent, in its effect on the 
Status of the land, to a completed with- 
drawal or reservation. ; 


7. Segregation: Filing of - Aiplioas 


tion—Alaska Native Claims Settle- 
ment Act: Withdrawals: Generally” 


Segregation of lands covered by a with- 
drawal application filed by a military 


agency, accomplished by a notation of the 


land records, does not prevent statutory 
withdrawal of such lands for selection by: — 


a Native Corporation pursuant to sec- 
‘tion 11 of ANCSA. 


8. Alaska Native Claims Settlement : 
Act: Withdrawals: 
| tions | 


Federal a ieal 


The exception in sec. 3(e) of AN OSA oe : 


-the smallest practicable tract, as deter- 
-poained by the Secretary, enclosing land 
oo actually used in connection with the ad- 
ministration of any federal installation, 


can apply to lands which are not formally 


85 LD. No. 7 
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witharawe for the agency using a - 


Jands and seeking to protect its use by 
invoking the exception. 


_ APPEARANCES: John A. Smith, Esq., 


Smith and Taylor, 201 East 3rd Ave., 
Anchorage, Alaska 99501, on behalf of 
Paug-Vik, Ine, Lid.; Martha Mills, 
_Esq., Office of the Attorney General, 


360 K Street, Suite 105, Anchorage, 7 
on behalf of the State — 
of Alaska; Captain Gordon Wilder, 
Esq., Hg. 21 ABG/JA, Elmendorf AFB, 


Alaska 99501, 


Alaska 99506, on behalf of the United 
States Air Force; John M. Allen, Esq., 
Office of the Regional Solicitor, 510 L 
‘Street, Suite 408, Anchorage, Alaska 
99501, on behalf of the Bureau of Land 
-Management; Donald Boberick, Esq., 
Office of the Regional Counsel, 6382 
‘West 6th Ave, Anchorage, Alaska 
99501, on behalf of the Federal Avia- 
tion Administration; Elizabeth John- 
ston, Esq., P.O. Box 220, Ancherage, 
Alaska 99510, on behalf of Bristol Bay 
‘Native Corporation; Harland W. Davis, 
Esq., 610 West 2nd Ave., Anchorage, 
Alaska 99501, on behalf of Bristol Bay 
Borough; George G. Moen, P. 0. Box 
7002, Anchorage, Alaska 99510, on be- 


half of the U8. Army Corps of ey 


| neers. 
OPINION BY 


ALASKA NATIVE OLAIMS 
APPEAL BOARD 


‘The Atlases Native Claims Ap- 


peal Board, pursuant to the dele- 
gation of authority in ANCSA, as 
amended, 43 U.S.C. 88 1601-1624 


(Supp. TV, 1974) and implement- 
~ ing regulations in 43 CFR Part 2650 


aid Part 4, aca J, hereby makes 


a DECISIONS oe THE DEPARTMENT OF THE INTERIOR 
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the filowine findings, conclusions, 
and decision. — oS at 


PROCEDURAL 7 
BACKGROUND. 


This case involves an appeal filed 


by Paug-Vik, Inc., Ltd., seeking re- 
view of the issuance by the Anchor- 
age District Office, Bureau of Land 


Management (BLM), of free use 
permits authorizing the removal of 


gravel by certain governmental 


agencies from lands selected by 
Paug-Vik pursuant to secs. 11 and 
12 of the Alaska Native Claims Set- 
tlement Act. This appeal does not 
arise from a decision to convey land 


to Paug-Vik or from a decision on 


conflicting applications for the 
land; no such decisions have been 
issued by BLM. The only action 
here appealed is issuance of permits 
for gravel extraction on lands in 
which the appellant, Paug-Vik 
claims selection rights under 
ANCSA. Paug-Vik initially songht 
judicial review of BLM’s action in 
the United States District Court 
for the District of Alaska (Paug- 
Vik, Inc., Lid. v. Tindall, + A76-96 
Civil). The court, by Order of 


July 16, 1976, directed Paug-Vik 


to exhaust its administrative reme- 
dies with the Department of the In- 
terior and returned the files to 
BLM, which transmitted them to 
the Interior Board of Land Ap- 


peals (IBLA). 


Following briefing on jur ieaie: 
tional issues and on the merits of 


the appeal, the Interior Board of 
Land Appeals referred the case to 
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re Board for Reticieg, of the fol- 


lowing issues : 


1. Does segregation of the lands in- 
volved herein, accomplished by the nota~- 
tion of the application to withdraw the 
lands filed by the Army Corps.of Engi- 
neers in May, 1968, serve to prevent se- 
lection of such lands by the Appellant 
under 438 U.S.C: § 1601 e¢ séq., the Alaska 
Native Claims Settlement Act (ANCSA) ? 
_ 2, Assuming that the lands were avail- 

able for selection by Appellant under the 


. Alaska Native Claims Settlement Act, can © 


issuance of the permits be justified under 
the interim administration authority of 
_ the Department, granted by § 22(i) of the 
Alaska Native Claims Settlement Act, 43 
- ~ULS.C. § 1621(i), particularly in light of 
— 80 U.8.C.-§ 601 (1970)? | 


The Board, by an Ongar dated 


a uly 27, “1977, accepted jurisdic- 7 


- tion, dacionntad necessary ae 
- and scheduled briefing. 


At a conference held Aug. 2, 197 Gy 


to discuss and clarify the 1 issues On 
appeal, the parties requested that 


In addition to.the issues previously 


stated, a: further issue (here desig- 
uated 1A) should be resolved in the 
appeal as follows: 


1A. Whether the disputed gravel pit 
is within the smallest practicable tract — 


enclosing land actually used in connec- 
tion with the administration of the fed- 
eral installation, and therefore not with- 
in “public lands” as defined in §3(e) of 
ANCSA and not available for Native 
selection ? 

The parties further requested 
that the third issue referenced in 
IBLA’s referral Order dated 
July 7, 1977, involving the pro- 
priety of the Air Force application. 
to withdraw lands, if, as alleged, 


drawal, 


tration 
. deferred: 


— lant, 
‘prior Native use aa occupancy. 


faede the land available ioe with- 
should be decided by 
ANCAB rather than IBLA if not. 
rendered moot by resolution of 
other issues. — 

It was tentatively agreed. that 
the Board should first. decide the 


- following issues: which might be 


dispositive of the appeal and that 
factual hearings and/or decision of 
Issue 3, involving interim adminis- 
authority, would be 


1. ‘Whether the segregation of the lands 


- involved herein, accomplished by the no- 
tation of the application to withdraw the © 


lands filed by the Army Corps of: Engi- 


neers in May 1968, served to prevent se-- 


lection of such: lands by the Appellant — 
under 43 U.S.C. § 1601 e¢ seg., the Alaska. 
Native Claims Settlement Act? | 
1A. Questions of law arising from the 
issue of whether the disputed gravel pit 


‘is within the smallest practicable tract 


enclosing land actually: used in connec- 
tion with the administration of a feder al . 
installation. 


On Aug. 3, 1977, Paug- Vik, Ine,, 


‘Ltd., filed with the Board a Stipu- 
lation by Paug-Vik and the State 
of Alaska, reciting that the parties — 


had negotiated an agreement for 
the State of Alaska to take up to 
60,000 cubic yards of gravel from 
the gravel pit at. King Salmon, 
Alaska, for the purpose of paving 


the Naknek/King Salmon road for 


the price of 60 cents per cubic yard | 
of gravel to be deposited in escrow 
with the State Director of the Bu- — 
reau. of Land Management. — 

In response to a motion by appel- 
opposed by the State. of 
Alaska, the United States Air 


232 


DECISIONS OF THE 


_ Force, and the Corps of Engineers, 7 
_ the Board on Jan. 5, 1978, heard . 
oral argument limited to the two 


issues defined by the Board in an 


Order of Aug. 8, 1977, involving» 


the effect of the segregation of the 
lands, by notation of the Air Force 


application to withdraw, on selec-. 


tion of such lands by Paug-Vik (Is- 
‘sue 1), and questions of law related 
to whether the disputed gravel pit 
As within the smallest practicable 
tract of land used ‘in administra- 
‘tion of a. federal installation (Is- 


*g sue rae 


ISSUE L 


- Does segregation of the lands irowed: 


by notation of the application to with- . 
draw the lands filed by the Army Corps 


of Engineers in May, 1968; prevent selec- 
tion of such lands by the Appellant under 
| ANCSA? 


heres in question are located within 
the core township of Naknek, Alas- 
ka, a village incorporated, under the 


Claims Act as Paug-Vik, Inc., Ltd. 


Therefore, such lands are with- 
drawn for selection by Paug-Vik 


under sec. 11(a)(1) of ANSCA if © 
they are public lands as defined in 


sec. 8(e) of the Act and if they are 


- notexcepted from such withdrawal, 


“pursuant to sec. 11(a) (1) as “lands 
withdrawn or-reserved for national 
defense purposes other than Naval 
| Petroleum Reserve Numbered 4.” 
‘The record indicates’ that the 
lands in question have been with- 
drawn and reserved | for the use of 


the Federal Aviation. Administra- _ 
tion and its predecessor Agency, the | 
Civil Aeronautics Administration, 
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the Interior, instituted the 
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since 1950; that the Air Force has 
been using the land under permit 
from the FAA; that in 1967 or 1968 


‘the FAA notified the Air Force of — 
its intent to excess and relinquish 
_ the lands; and that subsequently the © 


United States Army Corps of En- 
gineers, Alaska District, on behalf 
of the Air Force, on May 3, 1968, 
filed an application with the Bureau | 


of Land Management to withdraw 


approximately 1,481 acres of these 


lands for Air Force use. Application 


+ AA-2838 requested, withdrawal 
of four parcels: in T..17 S., R. 45 © 


W., S.M., a. 360 acre tract designated 


“main area” (Parcel 1) and a 30 
acre tract designated “POL tank 


farm” (Parcel 2); and in T. 17 S., 


R. 44 W., S.M., an 11 acre tract des- : 
ignated Ure base disposal area” — 
(Parcel 3) and a 1,080 acre tract 


. described as “demolition and gravel — 
It is sical ‘ae the lands , 


borrow areas” (Parcel 4).'The lands 


| on which the disputed free use per- 
mits were issued are located in T. 


17 S., R. 44 W., S.M., in the NW 14 


NW 4, of sec. 83 and the NW 14 


NW 14 of sec. 34, within Parcel 4. 
Notice of. the application for with- 


- drawal was published in the Federal 
Register on June 15, 1968. | 


- Meanwhile, in. Nov. of 1966, 
Stewart L. Udall, then Secretary of 
“in for- 
mal land freeze,” a Department | 


policy suspending all pending dis- 
positions of lands, pending resolu- 
- tion of Alaska Natives’ land claims. 


This policy. led to establishment of 
the “official land freeze” by PLO 
4582, published in the Federal Reg- 
ister Jan. 17, 1969, which withdrew | 
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from all appropriation or disposi- | 
tion any unappropriated land, in 
Alaska until Dec. 31, 1970. This date — 
was subsequently sectended by suc- 
: ceeding Secretaries of the Interior 
until ANCSA was enacted on Dec. | 
18, 1971. (85 FR 18874; 36 FR 


12017.) 


ANOSA was then enacted on Dee. 7 


18, 19715 
Regulations governing (hs Aline 
and processing of applications for 


? withdrawals of land are as follows. : 


43 CFR 2091.2-5, Withdrawal or 
| reservation of Federal lands; pro- 
| vides: a 


(ay Application. The noting of the re-- 
ceipt of the application under §§ 2351.1. . 


_ to 2351.6 in the tract books or on the of- 
ficial plats maintained in the proper office 


shall temporarily segregate such lands — 


from settlement, location, sale, selection, 


entry, lease, and other forms of disposal - 


| ee uae pune ae pel curs bases _. reau of Land Management will undertake 
- mining and the mineral leasing laws, to 3 


the extent that the withdrawal or reser- 


vation applied for, if effected, would pre-_ 


vent such forms of disposal. To: that ex- 


tent, action on all prior applications the 


allowance of which is discretionary, and 


ing such lands will be suspended: until 
final action on the application for with- 


drawal or reservation has been taken. | 
_. Such temporary segregation shall not af- 
- feet the administrative ane cule Over: 


the Segregated. lands. . 


43 CFR 2351.3 alse: iow for 


withdrawal applications to have a - 


 segregative effect, as set forth in 43 
_ CFR 2091.2-5, quoted above. 

43 CFR 2351.4 establishes proce- 
dure to be followed. by the Bureau 


of Land Management in processing : 


the aa “a 


( a) The authorized officer of the Bu- 


 reau of Land Management will have pub- © 
lished in the FEDERAL REGISTER a 


notice of the filing of the application and . 
of the opportunity of the public to object 


to, or comment on, the proposed with- 


drawal or reservation. In cooperation with 


the applicant agency, he will also pr ovide 
for publicity sufficient to inform the in- . 


terested public of the proposed with- 
drawal or reservation. 


(b) If, as a result of such notice and. 


publicity, sufficient protest i is filed against 


the proposal, or if, in his ‘discretion, It 
is otherwise desirable in the public in- | 


terest, the authorized officer of the Bu- 
reau of Land Management will, subject 
to the approval:..of the Secretary: of the 
Interior if the applicant. agency objects, 


| hold a public hearing at a time and jin a- 


place convenient to the interested -pub- , 


lic and to the agencies involved. Costs of — 


such hearings incurred by the Bureau of 


Land Management, except for the salaries. 


of its personnel, will be borne by the 
applicant agency. . | 
(c) The authorized officer of the Bue 


such investigations as are necessary to 
determine the . existing 
demand for the lands and their resources. 
He will also undertake negotiations with 


the applicant | agency with the view of 


| | } ) " re the 
on all subsequent applications, respect- adjusting the application to reduce 


area to the minimum essential to meet 
the applicant’s needs, to provide for the 
maximum concurrent utilization of the 
lands for purposes other than the appli- 


eant’s, to eliminate lands needed for pur-_ 


poses more essential than the applicant’s, | 


and to reach agreement on the concurrent . 


ecient: of. ‘the lands and. their 
resources. . | 


The State argues that the aes | 


r ary segregation of land resulting 


under 43 CFR 9091. 2-5 from nota-_ 


tion in. the tract book of the Air 
Force withdrawal application con-. 


stitutes a reservation ofthe land for 


and potential | 
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national defense purposes within 


the meaning of the exception in sec. 


“A1(a) (1) of ANCSA, so that the 
land was not properly withdrawn 
‘for Native selection and is not se- 


— lectable by Paug-Vik. The State also. 


argues that the Air Force, having 
taken all steps necessary to obtain 
the withdrawal applied for, now 
has a vested right, akin to equitable 
title, in the withdrawal. 

- The Regional Solicitor concurs 
that while the land was not formally 
withdrawn. for the Air Force, it was 


“reserved” within the meaning of 


sec. 11 through the segregative affect 


-. of the application for withdrawal 
he argues that formal withdrawal _ 
for the benefit of the Air Force was _ 


_ previously unnecessary because the 
land was already withdrawn for the 


Federal Aviation. Administration ‘ 


which author ized the Air Force to 
use the land. — 


“Paug-Vik ¢ contends that Penne 


rary segregation under the regula- 
tions does not protect land so seg- 

regated ‘fr om Native selection ‘rider 
ANCSA because final withdrawal 


of the land remains discretionary 
with the Secretary. ‘The regulation 
gives the applicant, 


quoted merely g 
here the Air Force, the right to-a 
decision on the withdrawal applied 


for before other applications are 
considered | and suspends other ap- 
plications “until final action on the 


application for withdrawal or res- 
ervation has been taken.” 


strict the power of Congress, acting 


both as pr oprietor and legislator of . 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


‘This 
_ process creates no rights or equita- 
ble title in the applicant. The seg-. 
-regation could not and did not re-. 
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ne public ieee. to See aw 
such lands by statute. Withdrawal 
or reservation means administrative 


or statutory action by which fed- 


eral lands are restricted from the _ 


full. operation of the public land 


‘laws on settlement, entry, and loca- 
' tion; no such ‘action was taken on 


the Air Force withdrawal applica- 
tion before the enactment of 


 ANCSA. Congress, in sec. 11 of 


ANCSA, statutorily withdrew the 


disputed lands. Pursuant to this 


statutory withdrawal, the lands are 
now available for selection by Paug- 


Vik. Issuance of free use permits on ~ 
such lands is therefore improper 
and such permits should be vacated. 


[1] The Board first rejects the 
State’s argument that, having taken — 
all steps necessary to obtain the © 
withdrawal, the Air Force has a 
vested right to approval of its appli- 


cation. Withdrawal of public lands 


for the use of a federal agency is 


within the discretion of the Secre- 
tary of the Interior. (City of Kotze- — 
bueé, 26 IBLA 264, 267, 83 ID. 313 _ 
-(1976)). An application for with- _ 
_ drawal conveys no vested right, un- 
like an entry under the Buble land 


laws which, upon satisfaction of 


- statutory requirements, entitles the — 
entrant to issuance of. patent. 


[2] The filing of an. application. 


of withdrawal of public lands by a 
federal agency segregates the land | 
from location, sale, selection, entry, 
lease or other forms of disposal un- 3 
der the public land laws to the ex- — 
tent that the withdrawal or reser-_ 
vation, if effected, would prevent — 


such forms of disposal. Segregation 


of the lands. becomes effective on the 
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date the. pr peed withdr awal is 
noted in the tract book or on the of- 
ficial plats maintained by the prop- 
er office. Waliam J. Smith, S7., et 
al., 33 IBLA 47 (1977). 
The Air Force application to 
withdraw the lands, properly noted 
on the land records, clearly segre- 


gated the land. The issue now raised — 


is whether such lands, by reason of 


_ the segregation, constitute “lands 
withdrawn or reserved for National . 


defense purposes” as contemplated 
by the exception in § 11 of ANCSA. 
[8] The words “withdrawn” and 
“reserved” are frequently used in- 
terchangeably and in conjunction 
_ with each other and cannot be dis- 
tinguished with a preaee 
meanings. 7 

"Authority for military withdraw: 
als. is derived from the General 


‘Withdrawal Act of June 25, 1910 


(The Pickett Act), which author: 
ized the President to “temporarily 


withdraw from settlement, location, © 


sale or entry any of the public lands 
* # * ond reserve the same for wa- 


_ ter-power sites, irrigation, classifi-. 


cation of lands, or other public 
purposes * * *” (43 U.S.C. § 141 
(1970) ). Executive Order No. 10355, 
17 FR 4831 (May 26, 1952) dele- 
_ gates to the Secretary of the In- 
terior the President’s authority to 
“withdraw or reserve lands of the 
public domain.” — 

The word “reservation,” in. te 
context of public land law, has been 


defined as, “* * * a tract of land, 


more or less considerable in extent, 


which is by public authority with- 
drawn from sale or settlement, and 


og 


appropri iated to Specific public uses; 
such as parks, military posts, Tn: 
dian lands, etc., Jackson v..Wileox, — 
2 Til. 344; Mechan v. Jones, 70 F.. 
458 (C.C. D. Minn. ee (Italics 
added. i 3 
In a decision interpreting the ef- 
fect of the Antiquities Act of June 
8, 1906, on public lands of potential. 
historical significance, the Interior 
Board of Land Appeals found that 


while the Act authorizes the reser- 


vation of such lands, by Presiden-. : 
tial proclamation, it. does not of it- 
self withdraw such lands. (Italics 


added.) Vernard E. Jones, 76 I.D. 


133 (1969). The decision also refers 
to lands “withdrawn or reserved 
from future entry under the home- | 
stead law.” (Italics added.) Ver- 
nard E. Jones, supra,at189. 
Interpreting ANCSA, the Inte-_ 


rior Board of Land Appeals has 


ruled, “where a Public Land Order. 
withdraws public lands and 7ré- — 
serves them for selection by a Na-. 
tive Village Corporation, * * * the. 
sale of such lands under the Small 
Tract Act * * * is foreclosed unless: 
in furtherance of a valid existing 
right existing at the time of the 
withdrawal. (Italics added.) E'mél 
I. Stadler, 15 TBLA 180, 182 (1974). 
Discussing public land law termi-_ 


nology in connection with legisla- — 


tion limiting the size of military 
withdrawals by the cake Sen-- 
ate Report No. 857 states: 


The term “withdraw” ae ‘used ee 7 


changeably with the term. “reserve” to 
describe the statutory or administrative. 
action which restricts or segregates a 
designated area of Federal-real prop- 
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erty from the full operation of the public- 
land laws relating to settlement, entry, 


location, and sales, which action holds 
them for a specific—and usually limited— 


| public purpose. (Sen. R. No. 857, U.S. 


7 Code Cong. & Adm. News 2233, (1958). 
Hxamples of such reservations include: 


national forest reserve lands; national 


parks, monuments, and other units of the 
national park system; fish and wildlife 
refuges; petroleum, oil shale, coal, and 
other mineral reserves; recreation and 


_ wilderness areas ; ‘reelamation and power 


.. withdrawals. Or reservations ; military 
reservations, and similar areas, all of 
-which are held by some Federal agency 
for specified public purposes, * * * 


| (Sen. R. No. 857, U.S. Code ee & Adm. 


News, supra.) 


[4] The ‘Pickett Act speaks in 


| terms of “temporary” withdrawals; 
however, 

fall short of alienation; z.¢., dis- 
posal of the land, they are in fact of 


a. permanent, continuing nature in 
_ that they remain in effect until re- 
voked by the President or by act of 


Congress. 

[5] A distinction rise be drawn 
between the administrative. segre- 
gation of land under application for 
withdrawal pending action on the 
application, and the completed 
withdrawal itself. | 
mented in United States v. H arlan 


H, Foresyth, 15 IBLA 48, 47— 
cx # % At the outset we 


(1974), 
desire to make crystal clear what 


we are not dealing with. We are 
not dealing with a withdrawal, but 
_ rather only with an application for — 


- a withdrawal. Nor are we dealing 


with the substantive basis of the 


application for withdrawal. oe 


We hold that oe of the © appli 
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IBLA com-— 
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cation to the records effects the seg- 
-regation of the described land.” .— 
_. Considering 


the question of 
whether the noting of the records 
has a segregative effect independent 
of final acceptance of the applica- 
tion for withdrawal, the Interior 
Board of Land Appeals rules “* * * 
notation on tract records of prior 
appropriations effectively precludes 
the acceptance of a subsequent ap- 
plication, even if the notation itself 
is in error.” * * * United States v. 
Harlan H. Foresyth, supra, at 54. — 
Thus, through temporary segre- 
gation, land Poonad by an applica- 
tion for withdrawal is treated as if 
it were already withdrawn—even if. 
the application is defective and 
would be. eventually rejected. . 

If the Secretary in his discretion | 
rejects the application, the segre- 
gation ends and the land returns to 
its former status. To hold segrega- _ 


tion legally equivalent to with- 


drawal,as urged by the State, would _ 
deny the Secretary-his exercise of — 
discretion over withdrawals. — | 
_ [6] Segregation is an administra- _ 


_ tive procedure preliminary to favor- 


able or unfavorable action. on a 
withdrawal application by the Sec- 

retary in the exercise of his dele- 
gated authority under the Pickett 
Act, 43 U.S.C. § 141 (1970), and is 

not legally equivalent in its effect — 
on. the status of the land, to a com- 


pleted withdrawal or reservation of | 


land. 
The State argues that the excep- 


tion for “lands. withdrawn or re- 
served for national defense pur- 


poses” i in sec. 11(a) (1) was drafted 
in response to an Air Force request. 
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iG Congress to protect lands used 


_ for defense purposes by means other 
than withdrawal. | 


S. 1830, the bill developed by the 
Federal Field Committee, and its 
House companion, H.R. 10198, in 
sec, 8(a), withdrew public lands in 
the “core” townships enclosing listed 


villages, from all forms of appro- 


priation under the public land laws, 


“except lands withdrawn for na- — 
tional defense purposes other than 


Petroleum Reserve ‘Numbered 4. 
ne =? Sec. 8(a) (2) also withdraws 
public lands in two townships ad- 


jacent to the “core” township as 


needed for various purposes, except 
for “lands described -in. isd 
(1) of this subsection.” 


-- Commenting on this exception in 
a letter dated Aug. 2, 1969, to the 


Chairman of the anata Corin 


on Interior and Insular Affairs, 


| Phillip N. Whittaker, Assistant 
Secretary for the Air Force, Instal- 
lations and Logistics, stated : 


‘The Department of Defense has nu-. 


merous military installations throughout 


Alaska located on public lands that have | 


been withdrawn, reserved, or otherwise 
restricted from. further appropriation 
under the public land laws. It is neces- 
sary that the integrity of these lands be 
preserved in the interest of national de- 
fense. The exception in sec. 8(a) (1) 
with respect to lands withdrawn for 
| national defense purposes other than 

petroleum reserve numbered 4 would ap- 
- pear to recognize this interest. However, 
in order to assure that public lands used 
for defense purposes by means other than 
withdrawal, such as by special use per- 
mit or notation. on the public land records, 
are also excepted, it is suggested that line 


1i, page 16, be revised to read, “State of . 
Alaska, except lands withdrawn or other-— 
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Patsy eeearvedl oe national “defense.” 


Paragraph (2). of sec. 8(a)- should also 
be. revised by the insertion of ‘“with- 


drawn or otherwise reserved for national 
. defense” - 


as between “lands” and “de- 
scribed” in line 8 of page 25 of the pill. 


(Hearings on H.R. 18142 and H. R. 10193 
before the Subecomm, on Indian Affairs, . 


House Comm. on. Interior and Insular Af- 
fairs, 91st Cong., ist Sess., Part 1, 47, 48 
( 1969) ). | 


” Tt. should be noted. that Mr. Whit- 


Haves describes lands. “reserved or 


otherwise . restricted” as “public | 
lands used for defense purposes by 
means other than withdrawal, such 
as by special use permit or notation 
on the public land records.” (Italics 
added.) The Whittaker letter does 
not, provide more specific examples — 
of. national defense use of lands 
without. withdrawals for this pur- 
pose, nor does the legislative Papbory 
ofthe Act. > 

- However, Mr. Whittaker refers 


to teeta tion on the records” as 2 


“means other than withdrawal”; 

4€., as an alternative to withdrawal, ~ 
rather .than a preliminary step 
toward withdrawal. This would, be 
consistent with a public purpose use 
under the administrative practice 
discussed in a Departmental deci- 
sion,. Instructions, 44 L.D. 513 (19- 


16), which has been used as an al- 
ternative to withdrawal. 


That 1916 Departmental decision 


held that where certain improve-_ 


ments, funded under the Act of 
Mar. 4, 1915, were actually con- - 


structed on public lands, including 


National Forest lands, and the loca- 
tion of such improvements was 


properly noted on the tract. books, 7 
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then the ia prouenente were ex- : 
. eluded from disposal under the pub- 


lic land laws and would be excepted 
_ from any patents later issued. The 
Air Force’s initial use, under a per- 


mit arrangement with FAA, fol- 
lowed by application for formal 


withdrawal to succeed the FAA, 


| would not be treated as a use coder | 


44.L.D. 518; in the present situation, 
the Air Force has operated within 
an existing federal withdrawal for 
another agency which it now seeks 
_ to transfer to its own jurisdiction. 

 ~ELR. 13142, the Department of 
‘the Interior’s alternative bill to 
H.R. 10193, was introduced July 29, 
1969. It excepted from withdrawal 
_ for Native selection, in sec. 8 ( a) (1), 
the same lands excepted in sec. 
11(a) (1) of ANCSA : “Lands with- 


drawn or.reserved. for national de-. 


kook ok 99 


fense purposes Introduc- 


tion of H.R. 18142 préeeded the 
_ Whittaker letter by several days. 
- The legislative history is silent as to 
whether this choice of language, dif- 


fering from that in H.R. 10193, was 

influenced, by communications be- 

tween the Department of Defense 
and the Interior Department. 

4 -ELR. 13142, in sec. 3(e), defined 
“public land” as “all Federal and 


interests therein situated in Alaska, 


except any improved land used in 


connection with the administration — 


of any Federal installation.” This 
_ may be compared to sec. 3(e) of 
ANCSA, which excepts from “pub- 


lic lands” “the smallest practicable 


- ‘Tract, as determined by the Secre- 
tary, enclosing land actually used 
Im connection with the administra- 
tion of any Federal installation.” 
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“Ths Department of Defense ac- 
cepted the language of H.R. 13142. 


Helen E. Fry, speaking for the Air 


Force as representative of the De- 
partment of Defense, offered the 
following testimony on FIR. 13142: 


_AS stated in our report to the chairman 


of the full committee, the Department of 


Defense. is in complete accord with the . 
objective of the legislation. It is our un- 
derstanding that, except for petroleum 
reserve no. 4, lands withdrawn for nation- 


— ah defense purposes or used in connection | 


with the administration of any defense 
installation would not. be affected by this 


legislation. In our report to the commit- 
tee, we suggested certain amendatory lan- 


guage only to clarify this understanding. ; 
While it is difficult, if not impossible, 

to determine the effects of the bill on any — 

future military land requirements in 


- Alaska, we are satisfied that the intent 
' Of the bill in its present form is to. pre- 


serve the integrity of existing military 
installations. (Hearings on H.R. 13142 
and H.R. 10193 before the Subcom. on 


‘Indian Affairs, House Comm. on Interior 
and Insular Affairs, 91st Cong., Ist Sess., 


Part 1, 353 (1969.) | | 
Thus, the Defense Deseret 


was ae anne satisfied with an ex- 
ception covering lands actually 
withdrawn for national defense 
purposes, ang in the wording of 
ELR. 13142, © 


“any improved land 
used in connection with the admin- 


istration of any Feder al installa- 


tion.” 

(TY ANCOSA, ones provisions 
im secs. 11 and 3,. gives military 
withdrawals broader protection ; all 


formally withdféawn lands are pro- 


tected by secs. 11 and 3(e) pro- 
tects not only improved lands, but 


all lands actually used in connec- 


tion with the administration of a. 
federal — installation. The Board 
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| thereon cannot anes basa on. 
legislative history of ANCSA. that 
sec. 11. excepts from Native selec- 
-. tion any lands not formally with- 

drawn or reserved for national de-. 


fense purposes. 
. The Board, therefor e, finds that 
| segregation of lands covered by a 


withdrawal application filed by a | 
military agency, accomplished by a — 
__ notation of the land records, does 


not prevent.statutory withdrawal of 
such lands for selection by a Native 
Corporation pursuant to sec. 11 of 


ANCSA. 
‘Is SUE TA. 


QUESTIONS OF LAW UNDER 
SECTION 38(e) 


7 Having found that the Air F orce - 


# installation is not excepted from se- 
lection under sec. li(a).as lands 


withdrawn or reserved for national . 


defense purposes, the Board must 
address the effect of sec. 8(e) on 


the availability of the disputed land — 


for selection by Paug-Vik. ‘Lands 
withdrawn for selection by sec. 11 


(a) are public lands, and sec. 3(e) . 


; defines public lands as follows: 


“Public lands” means all Federal lands 
and interests therein located in Alaska 
except: 


tion with the administration of any Fed- 
eral installation, a 


‘The eee ive not aude bie 
required determination with regard 


7 to Air Force use of the disputed | 
lands. The Board is here asked to 


decide the following legal question 
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(1) the smallest practicable | 
tract, as determined by the Secretary, © 
enclosing land actually used. in connec: 
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‘related to. the ne s factual , 


determination : 


. In order for the Secretary to deter- — 


ee that a. tract of land is “actually 


used in connection. with. the administra- 


tion of any Federal - installation, *? must 


that land be formally withdrawn for the | 
federal agency for whose benefit the de- 


termination is sought? 


= The Board finds that. land dead 


not be formally withdrawn for the 


agency seeking such a determina- — 


tion. 
The inieaags of the Act in sec. 3 


(e) is clear. Under the plain mean- 


ing rule, clear and unambiguous — 


statutory language must be held. to | - 


mean: what it plainly expresses. 
(Vol. 2A; SUTHERLAND, — 
CONSTRUC- | 
TION, Sec. 46.01 (4th ed. C. Dallas © 


Sands 1973)). (See also, Caminetti 
-y. US, 242 U.S. 470, 485 (1917), 
Hill v. 7.V.A., 549 F. 2d. 1064 (6th 
Cir. 1977), Stern v. OS, Gypsum, 


Ine., 547 F.2d 1329 (7th Cir.1977)). 
s Boo, 3(e) clearly contemplates 
protecting lands actually used in 


administration of a federal instal- 


lation, a classification much broad- 
er than the more restrictive cate- 


gory of lands formally withdrawn ~ | 
for the agency using them. Itisun- 
disputed on the record of this ap- 


peal that the Air Force has made 
extensive use of lands in the vicinity ~ 
of Naknek, while these lands were 


_ withdrawn for another agency, the _ 
| FAA. The FAA has given formal 
notice of its intent to relinquish the 


withdrawn lands. ‘The Air Force has 
applied for a withdrawal of the — 


same lands, indicating that the Air 
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| area: intends its use to continue: 


— Subject to the Secretary’ s factual — 
determination of the size of the 
_ tract actually used, the Board sees | 
‘no justification to deny the Air > 
Force the benefit of the Peon 


in sec. 8(e). 


[8] The Board rules. as a ee 
-. tt A A-6595, 50-0105-FUP-125, and 


of law that the exception in sec. 
8(e) of ANCSA for the smallest 
practicable tract, as determined by 


_ the Secretary, enclosing land ac- 
tually used in connection with the. 


administration of any federal. in- 


| stallation, can apply to lands which 
are not formally withdrawn for the 


agency using such lands and seek- 
ing to protect its use under the ex- 


_ ception. 


. } The Board, therefore, eae 
| this appeal to the BLM for a ee 
mination pursuant to sec. 8(e) o 

ANCSA and the Board’s i 


herein, whether the lands contained | 
in Air Force application #A A-2838 _ 
and selected by Paug-Vik, Inc., are 


‘within the smallest practicable tract 
enclosing land actually used in con- 
nection with the administration of 

any oe nseelanon: : 


ISSUE 2 


PERMIT ISSUANCE UNDER. 
INTERIM ADMINISTRATION 


‘The seeds issue referred to the | 


- Board by IBLA. was: 


Alaska Native Claims. Settlement Act, 
. ean. issuance. of permits be justified un- 
der the interim administration authority 
of the Department, granted by § 22(i) of 
the Alaska Native Claims Settlement Act, 
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43 U8.0. | § 1621 (4), particularly in light 


of 30 U.S.C. § 601 (1970) 7 i 


- The parties. have asked the Board 7 


to defer ruling on this issue pending | 
resolution of the issues decided ) 


herein. 


-Paug-Vik’s appeal i is a the is- 
suance by BLM of free use permits 


AK-0101-FUP-228. The: effect of 


-BLM’s decision. to issue these per- 


mits has been stayed pending this 


appeal, pursuant to 43 CFR 4.21. 


On Aug. 3, 1977, Paug-Vik, Inc., 


filed with the Board a stipulation | 


entered into by the State of Alaska 


| and Paug- -Vik, Inc., allowing the ~ 


State to remove up to 60,000 cubic ~ 


yards of gravel from the disputed _ 
gravel pit for the purpose of pav- : 


ing the Naknek/King Salmon road, — 
at the price of $.60 per cubic yard to _ 
be deposited in escrow with. the | 


5 State Director, BLM. 


| The Bureau of Land Menngees 
ment’s current policy on issuance of | 
free use permits is-set forth by 
BLM in a statement filed Sept. 6, 
1977, and in.a supplemental | re- 
sponse filed Sept. 14, 1977. In 


- the initial document, the Regional _ 
Solicitor states, “By Secretarial 


Order No. 2997 issued Jan: 11, 1977, 
the Department adopted the policy 


that no free use permits would ‘be 7 
issued for Native selected lands.” 


- Departmental policy, in fact, is 


set forth in $.O. No. 2997, in con- 


ee 2. Assuming that the lands were avail- 
_ able for selection by Appellant under the | 


junction with a Memorandum 


— dated Sept. 23, 1976, to the Director, — 


Bureau of Land Management, from 


Assistant Secretary Ronald M. 
Coleman. §.0. No. 2997 deals with 
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| Cuodaa ea? for deena in an escrow 


account of proceeds from. leases, 
contracts, permits, rights-of-way, 


or easements pertaining to lands 


withdrawn for Native selection, as 
required by sec. 2 of the Act of 


Jan. 2, 1976. 


With regard to lands withdrawn | 


_ for Native selection. under ANCSA, 
Assistant — 


30 U.S.C. sec. 601, sec. 602 (1970), 
without the written consent of the 


Native Corporation affected.. The 


only exception is for cases where a 


federal, state, or local government 
agency shows a “pressing public 


need and public benefit to be derived 


from sale of such material ane 
it does not. appear that a. convey- 


ance to the Native Corporation can 


be made: in time for the agency to | 


acquire the material from that Cor- 
poration,” in which case, at the dis- 


. eretion of the BLM State Director, | 
the material may be soldat no less 
than appraised value with the ‘pro- sa 


ceeds deposited i in escrow. 


In view of Paug-Vik’s stipules: 


tion as to the 1977 gravel extraction 
by. the State and the Departmental 


policies discussed above, the issue of 
Departmental authority to issue 


free use permits under sec, 22(i) of 


_ ANCSA appears to the Board to be 
moot. The Board will, however, © 


leave the record open for 30 days 


from the date of this decision: so 
cluded that immediate referral of — 


_ the case to this Board was appropri- | 
ate because other issues would have 


to be decided by ANCAB. 


that the parties may, if they desire, 
file briefs or motions on this issue. 
In the absence of such filings, the 
Board will dismiss the appeal as to 
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= Secretary  Coleman’s 7 
_. Memorandum prohibits free use 
permits or sales of material under 


at 


ze Abia issue upon the expira ation of the | 


30 eg ee 


ISSUE 3 


EFFECT OF. NATIVE USE 7 
AND OCCUPANCY ON ATR 
FORCE > WITHDRAWAL 
APPLICATION © a 


‘The Tnterior Board: of Land ro | 


peals, referring this appeal to the 


Board, raised a third issue over | 


which. it reserved Jurisdiction : 


ae “Assuming that a. proper ty: anhiea.: : 
on to withdraw the lands would pr event — 


their selection. by: a. Native village corpo- : = 
. ration, was the application proper in. this ° 


case if, as it is alleged, prior. Native use 
and occupancy made the land unavailable — 


- for withdrawal on behalf of the Army — 
— Corps, of: Engineers in 1968; 


if the land. 
was determined to be not subject to a 
withdrawal, what is the effect of the 


notation. of the application for with- 7 


‘drawal? See United States v. Foresyth, 15 z | 
IBLA 43 (1974). . 


IBLA stated, in ‘its referral order ae 


| 7 * ri eee that. ‘te eepeel 
deals with the question of the effect of 


Native use and occupancy prior to 1968 
on the availability of the land for appli-_ 
- cation by the Army Corps of Engineers 
me hit the first instance, it does: not-deal with 
‘matters arising out of ANCSA, but with 
_essential questions of general public land 
_law, and jurisdiction to- determine that. 


question resides in the” Board of Land. 
Appeals. 


_ The Deed of Land Appeals con- 
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The Board has. found that the 
lands here in dispute are withdrawn 
for Paug-Vik subject to a sec. 3(e) - 
determination, and has remanded 
the appeal to BLM for a determina- 
tion under sec. 3(e) as to the lands 
actually used by the Air Force. The 
interest of the Air Force is thus 
derived from sec. 3(e) rather than 
from their pending application for 
withdrawal: It appears to the Board 
that any issue as to the validity of 
the Air Force withdrawal applica- 


tion as it relates to this appeal is 


_ therefore moot. However, the Board 
has not addressed such issues and 


defers to IBLA’s jurisdictional rul- 


ing. In order to conclude the admin- 
istrative appeal ‘process. without 
foreclosing the parties’ rights to 
pursue the last-cited issue before the 
Board of Land Appeals,.the Board 


- hereby rules that questions of the 
validity of the Air Force with- 
drawal application raised in the 
present appeal are moot, subject to 


the right of all parties within 80 
days from the date of this decision 
to file with the Board a motion. for 
referral of the appeal back to the 


Interior Board of Land > Peeels tee | 


4 cents per cubic. yard by qmore than 1b 


reconsideration of such issue. 


This represents a unanimous de- 


cision of the Board. 


J UDITH M. Brapy, | 
Chairman, Alaska Native 
Claims A ppeal Board. 


Area. KF. DUNNING, z 
| Board M emb er. 


Lawrence Matson, 
i _Boord M embe er. 
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‘APPEAL OF a. A. LAPORTE, INC. 
IBCA-1 146-3-7 7 

‘Decided July 6, 1978 
Contract No. €X500081057, National 


| Park Service. 


Appeal sustained in part, 


‘1, Contracts: Disputes and Remedies: 
| Equitable Adjustments 


In a contract for placement of Sana ona 


beach at Cape Hatteras where the con- | 


tracting officer’s formula for computing 
an equitable adjustment for changed 
work did not consider the increased 
pumping time and increased maintenance 
caused by the change and did not allow 
for profit on the increased costs, the’ — 
Board found that the contractor was en- — 
titled to an equitable adjustment based 
on those factors... 


2, Contracts: Construction and. Opera- 
Contract Clauses—Contracts: 


Disputes and Remedies: ee 


| Adjustments | 


Where a contractor accepted : a contract 
containing ‘a clause limiting an equitable | 
adjustment for profit to 15 percent: of 
the cost of changed work, he is bound by 
the limitation even though his contract 
price of $1.31 per cubic yard of sand ex- 
ceeded his estimated contract costs of 75 


percent. | z 

3. Contracts: vastrreton. and pce. 
Contract Clauses—Contracts: 
Construction and Operation: Contract- — 
ing Officer 7 7 | 


Where the Board finds an.interest clause 


- to be incorporated into:a contract by 


operation of law and the clause requires | 
the contracting officer to make certain 
findings thereunder but the contractor’s © 
claim for interest has been presented‘only 


et to the Board and not to the contracting ~ 


24) te sg APPEAL’ OF J. A. LAPORTE, INC. 
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7 comes the Board. remands the claim for 
interest to the. contracting officer for a 


determination of the interest. due in ac 


cordance with the clause. 


‘APPEARANCES: Mr. la } 
Laughlin, Attorney at Law, Phillips, 
_ Kendrick, Gearheart. & Aylor, Arling- 
ton, Va., for the appellant; Mz. Donald 
M. ‘Spillman, 
Atlanta, Ga., for the Government. 


OPINION BY ADMINISTRA- 
TIVE JUDGE PACKWOOD 


LIN TERIOR BOARD OF | 
CONTERAC 1 APPEALS 


This appeal is now before the 
- Board for a second time. By stipu- 


lation. of the parties, the initial de- 


cision was concerned only with lia- 
_ bility. The Board sustained ‘appel- 
-jant’s contention that the Govern- - 


ment-directed placement of sand on 
the beach at Cape Hatteras consti- 
tuted a change and remanded the 


matter to the contracting officer for. 
- determination of the amount of the | 
equitable adjustment due appellant: 
in accordance with the decision. 


The contracting officer found that 
3 appellant was entitled to an equi- 
table adjustment. of $79, 573.57 and 


that an extension of time eliminated 
the imposition of $1,400 of liqui- 
~ dated damages. Appellant. asserts. 


that it is entitled to an equitable 
‘ adjustment of $496,080 and has 
: sagain ages to ae Board. | | 
Contract -CX500031057, 


_ under which a appeal i 1s brought, - 
awarded to appellant on: 
Nov. 16, 1972. It called for furnish- 


was 


ing all of the labor, material, and 


equipment ‘required to ee ap- 


Dillard: -C. 


Department | Counsel, : 


us 


| seine: at 000, 000 serie a 


of sand from a. deaipnated borrow 
area and. to place the sand on a 


10,200-foot portion of the beach at. 


Cape Hatteras. The estimated con- 


tract price of $1,460,000 included a 


unit price of $1.31 per cubic yard 


for the sand and a lump sum of ; 
$150,000 for mobilization and demo- 


bilization. The contract amount of 
sand was amended by change order 
to add 250,000 cubic yards at the 


contract unit price of $1.31 per 
cubic yard. As a result of condi-— 


tions which were unfox reseeable to. 


the parties at the time the contract 
.was awarded (storms in Feb. and 
Mar. of 1973 which caused consid- 
erable beach erosion), the Govern- 


ment chose to direct placement of 


the entire contract quantity of sand : 


in the northern two-thirds of the 
beach which was farthest from the 


_ borrow area. Asa result of the Gov- 


ernment’s action, the Board found 


that appellant was entitled to an 


equitable adjustment under the 


changes clause since appellant’s 
costs were increased over those costs _ 
compensable © ‘through unit | price 


payments.t : 
When the appeal was remanded: 
to the contracting officer for deter- 


‘mination of the amount of the equi- 
table adj ustment, he made the com- 


putation of the equitable adjust- 


Ment as follows: 


| Daily. production, as cabtarained: from | 


borrow pit soundings, has been plotted 7 


on the attached Exhibit B where dis- 


(1g, A. LaPorte, Inc., TBCA-1014-12-73 


(Sept. 29, 1975), 82 LD. 459, 75-2. BCA par. 
11,486. | 
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charged on the beach. From this plot and 


related information, the means pumping . 
distance for the beach fill was deter- — 


mined to be 17,319 feet from the dredge. 
The corresponding | mean Pumping dis- 


tance as per contract was cae 964 feet or. 


«1855 feetless. 
Using these - pumping distances, the 
following relationship can be established : 
(Total pay quantity . in cubic yards) 
times (costs per cubic yard as stated by 


the contractor) times.(the difference be- 
tween the mean actual and contract pipe | 
length) divided by (the mean contract 


- pipe length) equals (the equitable ad- 
justment) : (1,250,000 C.¥.) x ($0. 75/cy) 
& (1855’ ) / (15,964’ ) $79,578. 57[*] | 


-Appella nt did not agree with the 


amount of equitable adjustment al-- 


lowed by the contracting officer, 


alleging instead that the amount 
should be $496,080, based on calcu- 


lations by appellant's consulting é en- 
gineer, 


The contracting officer’s ee em | 
nation of the amount of the equit- 


able adjustment used a computation 
_ of the shift in the center of mass of 


_. the sand pumped on the beach, a 


concept which did not take into con- 
sideration the increased pumping 
time involved.? It is equally clear 


from an examination. of the com- 


putations that the contracting of- 
ficer’s formula made no provision 


for increased maintenance costs re- 


sulting from the increased pumping 


time over longer lines than were — 
contemplated i in the contract. These 

_ two deficiencies, together with the 

| contracting officer’s failure to allow | 


2 Appeal File, Findings of Fact and De- 


 eision by the contracting ahs dated Feb. 7, 


1977, . 
$'Transcript of second hearing on Sept. 138, 
1977, pages 134-142. -Referenees to the tran- 


‘. geript of this hearing are hereafter. referred 


to as 2 Tr. followed by page numbers. 
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for profit on the increased costs, 
make the formula devised by the 
contracting officer completely unus-— 


able as a basis for com pureuce of. - 


the equitable adjustment. 

' The expert witness mii testified 
for appellant is a consulting. engi- 
neer with 20 years’ experience in the 
dredging industry, who has worked _ 


closely with appellant in. the past - 


and who designed most of the equip- 
ment used on this contract (2 Tr. 


- 127-128). During the bidding proc- 


ess for this contract, the consulting | 
engineer made the pump ealcala: 


tions and furnished other technical | 


information to appellant and then 
appellant’s president took over and 


: assigned. dollar values to these in- 
puts in order to arrive. at the bid 
(2 Tr. 128-129). | 


Appellant’s consulting engineer 
made computations with respect to. 
the. amount of change resulting 
from the Government’s direction of 
the placement of the sand on the. 


beach in a different: location. than 
| contemplated i in the contract (2'Tr. 


130). Appellant’s exhibit A+ sets: 
forth the computations, First, a uni-- 
form distribution. of the na as 
called for in the contract was plot-. 
ted. Then, using surveyors’ graphs - 
made at the completion of the job 
and appellant’s pumping records, | 
the consulting engineer plotted the. 

actual distribution of sand on the 

beach in-accordance with the Gov- 


ernment’s directions as to its place-_ 


ment (2 Tr. 180-133). He testified 
that 500,000 cubic yards were placed _ 
oneal. 5,000 feet farther 


‘away from the. borrow area, than 


would have been the case if the sand } 
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had been. - Tistributed oe as 


called for in the. contract (2 TPs: 


184), Even distribution of the sand 


would have required 2,424.64 hours 


of pumping, while 2,748.40 hours of 


pumping were required to place the | 
sand in the locations directed by the - 
Government . (Appellant's exhibit, 


Bay, 


—. Appellant’s siranlans engineer 
: further testified that the increase of 


323.76 pumping hours amounted to 
an increase of 13.3 percent over the 


9,494.64 hours required for the un-_ 


changed work (2 Tr. 135-136). In 


addition, the increased pumping 
_ time over lines that were longer 
than — 
caused additional maintenance. He 
testified at length about the prob- — 


originally § contemplated 


lems arising from increased wear 
on liners, 
shells, and on the engines and gear 
boxes driving the pumps. Also, 
there was an increase in the amount 
of.time required to wash out the 
lines when siltation occurred due to 
slower velocities in the further 
reaches of the lines (2 Tr. 137-140). 


_ The consulting engineer estimated 
that the result. was an. additional 1 
2 percent increase in maintenance 


costs (2 Tr. 141). 


: “The Government did not dispute 
the testimony that pumping time 


_ -was increased: by 323.76 hours., In- 


, stead, the Government offered. testi- | 


mony from a dredging engineer, 
employed by the Corps of Engt- 


‘neers since 1954, who characterized, 
- the 15 percent increase in mainte- 
nance costs as an arbitrary figure. 


The Government’s expert stated 


 :278-816—78-——-2 


impellers and pump 


245. 


that appellant’ ¢ engineer nesall have 


said 10 percent or 30 oy @ Tr. : 


163). 


The testimony on “beh le of. the _« 
: Government ignores the extended 
explanation of the basis for the esti- 


mate by appellant’s consulting en- 


_gineer, To state that 10 percent or | 


30 percent could have been used in-. 
stead of the 15 percent actually ‘$e- 


lected. does not refute the accuracy 
_of the estimate. On the contrary, ibe 
indicates that appellant is relying 
on a conservative estimate toward — 


the lower end of the range of. pos- 
sible estimates of. increased main- 
tenance costs. as 
Accordingly, the Board. finds: 
that appellant’s computation of an 
increase of 323.76 hours of pumping 


time over the pumping time of | 


9,494.64 hours needed for even dis- 
tribution of the work ig accurate; 


that an increase of 15 percent, 1n 


maintenance costs due to increased 


pumping time over longer lines is _ 
reasonable; and that these figures - 


may properly be. used. in computing 


the equitable seat due > appel- 2 
lant. 


The. above finding does not exo. 
tend, however, to. the ‘manner. in 


which those. figures have ‘been. used 


by. appellant’s consulting engineer. 


Since his participation in the bid- | | 


ding process was limited to making 


pump calculations and. furnishing — 


other technical information, leav- 


ing his client to assign dollar 
amounts, his attempt to go beyond 
engineering ‘calculations and - to 


compute the dollar amount of the 
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aaiable adj ustment is oe his. 


area of expertise. | 
One of the basic rules for sere 
mining an equitable adjustment is 


that it cannot include expenses 


which the contractor would have 
had to expend had there been no 


change. Dale Ingram, Ine.v. United 


States, 201 Ct. Cl. 56, 71 (1978). 
One of the Government engineers 
pointed out that not all of the work 


was changed (2 Tr. 170). The un- 
stated corollary of the testimony of | | 


appellant’s engineer, that 500,000 
cubic yards were placed | farther 
north on the beach than called for 


in the contract, 1s that the remain- | 


der of the contract quantity was 
| placed ; in the location required by 


| the contract. We must therefore ex- fs 
clude all costs related to accom- _ 


plishment of the unchanged work 
and deal only with the 500,000 cubic 
_yards or 40 percent of the contract 
~ quantity which was changed. 

Had there been no change, the 


500 000 cubic yards, could have been 
pumped in. 40. percent of the esti- - 


mated pumping time of 2,494. 64 
hours, or 969.86 hours. The in- 


| creased pumping time of 393.76 
hours amounts to 33.3 percent of the _ 


hours required (323.76 divided by 


969.86) if this portion. of the work | 
had not changed. We reject appel- 
lant’s computation that. ‘pumping | 


_ time was increased - by 18.3 percent, 
since that computation was based 
on the total contract quantity which 


| changed work, » 
ao estimated ne costs for 
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$875, 000 


7 LD. 


bidding purposes at 4 5 cents. per 
cubic yard, based on his previous 


-. experience with a successfully com- 


pleted contract utilizing the same 
borrow area and the same dredging 
and pumping equipment.* This fig- 
ure was accepted by the contracting 
officer and.we also accept 75 cents | 
per cubic yard: as a reasonable cost. 
We are now in a position to com- — 
pute the increase in costs due to the 

change: | 

00, 000 ‘eubic yards changed 
$ . .75 - cost per oer as bid 





eae before increases due to 
change 
increased costs. for increase 


1.3838 
a in pumping hours 





subtotal __ 
increase maintenance for 
Cannes work | 


$000, 000 
1.15 





total cost of changed: work 
less cost of work Ie: ‘un- 
changed 2" a 


- $575, 000 
875, 000 





$200, 000 increased costs due to change 


_ Appellant has asserted that it 


should be allowed the same markup 
for profit that it enjoyed under the — 


contract. The markup from appel- 


lant’s cost of 75 cents per cubic yard 
to the contract price of | $l. 31 per > 
cubic yard is 56 cents, or 74.66 per- 
cent of cost. While wppellant may. 
have been justified. in taking the 
markup in his bid, due to the high 
cost of the equipment involved and 


its exposure to possible loss or dam- 


includes both ‘changed and un. ®g@ by storms on the Cape Hatteras — 


beach @ Tr. 24, ee the contract 


—+2Tr, 23,26. 


12 
] 
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sets a ine of 15 nercenr of costs for 
-profit on the changed work.® Having 
accepted a contract containing a 
clause limiting the Percent: of 
profit on reer work, appellant 
is bound by the limitation. Cf. B.C. 
Hedreen Co., ASBCA No. 20004 


we 


* General Provision No. 32 of the contract 


provides: 
“32 CHANGH ORDERS: 

(a) Additional costs. In conformance with 
Clause 3, 4 and 10 of these General Pro- 
. Visions the cost of any change ordered in writ- 
' ing by the Contracting Officer which results 
in an increase in the contract price will be 
-determined by one or the other of the follow- 
ing methods, at the election of the Contract- 

_ ing Officer: 
“(1) On the basis. of a stated lump sum 
_ price, or other consideration fixed and agreed 
upon by negotiation between the Contracting 
Officer and the Contractor in advance, or if 
this procedure is impracticable because of the 
nature of the work or for any other reason, 
(2) On the basis of the actual necessary 
gost as determined by the Contracting Officer, 
plus a fixed fee to cover general supervisory 
and office expense and profit. The fixed fee 


shall. not exceed fifteen percent of the actual 


necessary costs. The actual necessary cost will 
include all reasonable expenditures for ma- 


terial, labor, and supplies furnished by the 
Contractor and a reasonable allowance for the 


use of his plant’ and‘ equipment where re- 
quired, but will in no case include any allow- 
-ance for general superintendent, office expense 
or other general expense not directly attrib- 
utable to the extra work. In addition to the 


foregoing the following will be allowed: the 


actual payment by the Contractor for work-. 
man’s compensation and public liability in- 
surance, performance and payment bonds (if 
any), and all unemployment and other social 


security contributions (if any) made by the 


Contractor pursuant to Federal or State stat- 
utes, when such additional payments are 
necessitated by such extra work. 

“An appropriate extension of the. working 
time, if such be necessary, also will be fixed 
and agreed upon, and stated in. the written 
order. 

“(b) Reduced Costs. In conformance with 
Clause 3.and 4 of these General Provisions the 
cost of any change ordered in writing by the 
Contracting Officer which results in a de- 
crease in the contract price will be deter- 


-Inined in a manner conformable with Clause_ 


(a) (2) under additional costs.” 


. 


(Oct. 29, 1976), 6-2. BOA. ‘par. 
12,202, 

In view of. the disparity between 
the markup. of costs in the contract 
price and the limitation of profit in 
the changes clause, the Board finds 
that appellant is entitled to the full 
15 percent allowed by the clause. 
Fifteen percent of $200,000 is 
$30,000 bringing the total equitable 
adjustment for the changed work to 
op 000. 


Decision on T nterest 


“On the question of interest. oe be 


paid on the amount finally deter- 


mined to be owed by the Govern- 
ment, the Board observes that the 


_interest claim was not asserted as — 


part’ of the original claim; nor was 
it presented to the contracting officer 


when the matter was eomanded to 


him for a determination of the 
amount of the equitable adjustment. 


Instead, the interest claim was — 


raised for the first time by appel- 


lant’s timely notice of appeal dated © 


Mar. 8, 1977, which appealed the 
contracting officer’ S finding on the 
equitable adjustment. 2% | 

Subsequent to the filing’ of ‘the 
notice of appeal, the Board decided 
in another appeal that an amend- 
ment of the Federal Procurement 
Regulations (41 CFR 1-1.322, effec- 
tive Sept. 21, 1972)* required inclu 


-. 6 The text of the clause is as follows: 
“Payment of Interest on Contractors’ 
Claims. : 
“(a). If an appeal is filed by the contractor 


‘from a final decision of the contracting officer 


under the disputes. clause of this contract, 


denying a claim arising under the contract, 


( Continued) 
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 slon, in contracts of this nature, of 


a clause for payment of interest on 


a contractor’s claim which is ulti- 
mately decided in favor of the con- 
tractor. 
0o., IBCA-1048-11-74 (July 15, 


1977), 84 LD. 407, 77-2 BCA par. | 
—-12,649, affirmed on reconsideration, — 
Sept. 30, 1977, 84 ace 867, 77-2 


BCA par. 12,781. 


On Aug. 8, 1977, the Board no- 


tified the parties in writing that 
interest would be one of the issues 
in the scheduled hearing on quantum 
and directed the attention of the 
parties to the Commonwealth, 
supra, decision. 

At the hearing, the parties stipu- 
lated that if interest were considered 
applicable it should start to run on 
Dee. 27, 1973 (2 Tr. 17). Appellant 
introduced evidence as to applicable 
interest rates as determined by the 


Secretary of the Treasury pursuant . 


; to P. L. 92-41 (Appellant’s exhibit 


(Continued) 
simple interest on ‘the amount of the claim 
finally determined owed by the Government 
shail be payable to the contractor. Such inter- 
est shall be at the rate determined by the 
Secretary of the Treasury pursuant to: Public 
Law 92-41, 85 Stat. 97, from the date the 
contractor. furnishes to the contracting officer 
_ his written appeal under the disputes clause 
of this contract, to the date of (1) a: final 
judgment. by a court of competent jurisdic- 
tion, or (2) mailing to the contractor of a 
supplemental agreement for execution either 
confirming completed negotiations . between 


the parties or carrying out a decision of a 


board of contract appeals. 
. “(b) Notwithstanding (a), ahora: (ay in- 


terest: shall be applied only from the date pay- . 


ment was due, if such date is later than the 
filing of appeal, and (2) interest shall. not 


- be paid for any period. of time that the con- | 
tracting officer determines the contractor has — 
unduly delayed in pursuing his remedies be- © 


_ fore a board of contract appeals or a court. of 
competent jurisdiction.” (Clause added by 37 
FR 15151, effective Sept. 21, 1972.) 
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Commonwealth Electric 


85 LD. 


1). The Government’s sole argument 


on the-interest question in its post- 


hearing brief was that the Board 
should reverse Commonwealth based — 
on a concurring opinion at 84. I.D... 
874, 77-2 BCA par. 12,781 at 62,106... 
Recently, two other boards of con- _ 
tract appeals have cited with ap- 
proval and followed ‘this Board’s: 
application of the Christian doc- 
trine? in Commonwealth. Mr’ s 
Landscaping and Nursery, HUD 


BCA No. 76-29 (Mar. 21, 1978),.. 


78-1 BCA par. 18,077; Tien. | 
tinental Cleaning Co., NASA BCA 
No. 1075-9 (Dec. 29, 1977), 78-1 
BCA par..13,081. The Government 
has advanced, no cogent reason for 
reversing Commonwealth and we 
decline to do so. 

Accordingly, the Board finds that 
the payment of interest clause set 
forth in footnote 6, and required by 
the regulation in effect at the time 


the contract was awarded, is incor- 


porated into the contract and i is ap~ 
plicable to this appeal. 

Although evidence as to interest 
was submitted at the hearing. and 
the matter was treated in posthear- 
ing briefs, the Board is not ina posi- 


tion to make a final disposition with | 


respect to interest. Even if the 


Board were to render a decision on 


the interest question, it would still 
be necessary for the contracting of- 
ficer to make a determination as to. 


the interest due from the date of the 
- Board’s decision to the date of mail- - 


ing to the contractor of a con- 


7G Dy Christian and Associates v. United . 


States, 160.Ct, Cl. 1, reh. den., 160 Ct. Cl. 58, 
cert. den., 375 U.S. 954 (1963), reh. den, BTG: 
—«UUS. 929, 377 U.S. 1010 er 
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dent naiea neationt carrying out. the 
- Board’s. decision. Since a determi- 


co nation by the contracting officer will | ; 


be required in any event and since 
appellant did not submit its claim 
for interest to the contracting officer 
for decision, we remand the. entire 
question of interest to the contract- 
ing officer for handling in accord- 


ance with the payment of interest 


clause. In view of this: disposition, 


we do not.reach the question of the 


propriety of an appeal board ren- 
. dering a decision on a question 
_ which has not yet been decided Bu 
7 the contracting officer. es, 


Summary 


7 payment of interest clause. 


G. Hersorr Pacicwoon, 7 
| a _ Administrative J udge. 


| LT CONCUR: 


Wiis F. McGraw, : 
Chief Adminstrative Judge. 


? Calculated as follows: 


Period 


_ ; lis interest at 8.25 (FCR o-2, 1-23-78). 


“CONCURRING AND DISSENT. | 
ING OPINION OF JUDGE | 
STEELE: 


Bis concur in ee principal opinion 
except that I believe we are required 
to decide the amount of interest un- 
der the “appeal interest” clause. I 
would allow $77,915.211 interest 
and remand to the contracting of- 
ficer to calculate the balance of ap- 
peal interest from Jan. 1, 1978, to 
the date of mailing of a settlement: 


‘modification. My reasoning follows. 


There are two broad principles — 
that require analysis and choice to 


- decide this matter. The first is that — 


the disputes clause provides that 


- the BCA decide an issue after the 
‘The Board finds that appollants 1s 


- entitled to an equitable adjustment 
of $280, 000 and remands the ques- 
tion. of interest to the contracting 
officer for determination of the 
— amount to be paid pursuant to the 


; contracting officer has had the Op- 
portunity to decide it. This idea is ~ 


contained under the rubric of “pre- 


mature appeals.” See for example, _ 
VIN Colorado, Inc., , IBCA-1073- 

_ 8-75 (Oct. 29, 1975), 82. LD. 527, 
75-2 BCA. par. 11,542; Contract 


Claims Before the ASBCA, Brief-. 


7 ing Paper No. 70-4, Aug. 197 0, Fed- 7 


eral Publications, Inc., p: 6, par. 9, 
footnote 59. Contract Claims Be- 


fore the GSBCA, Briefing Paper 


74-6, p. 2, par. (1), footnote 14. The 


Calculation 








Rate Amount 

ois be 2 ae 51 
seca ace ag 100° 

8, 45312 77, 768, 70 
230,000X4 years as = 


100 $77,915, 21 


From Jan. 1, 1978, to the date of jaalline of a settlement modification. a 
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second major principle or idea is’ 


that litigation should end disputes, 


not proliferate them. This idea 
finds expression in various ways, 


for example, the requirement that 
a defendant must assert all affirma- 


tive defenses and all compulsory 


counter claims or it will be con- 
sidered. to have waived those it 
failed to assert.? . 





2 See res judicata, 1B Moore’s Federal Prac- 
_ tice, sects. 0.401 and 0.405. ‘‘[Res Judicata] 
* * * operates as a bar-prevents re-litigation 
of all grounds for, or defenses to, recovery 
that were then available to the parties * * * 
regardless of whether all grounds for re- 
covery or defenses were judicially deter- 
mined,” p. 622, see also pages 624 and 628, 
_ Note also FRCP 8(c) and 2A Moore’s sections 
8.7[1] and [8] and page 1858, footnote 3 
(laches}. See also, U.S. Court of Claims rule 
87(b). Note also, the following decisions: 
Mecom Co., ASBCA No. 13620 (June 19, 


1969), 69-2 BCA par. 7786, p. 36, 144 (De-- 


- eision on merits by C.0O. waives defense of a 
general release); S. W. Electronics & Mant- 


facturing Corn., ASBCA No. 17523 (May 23,. 


1974), 74-2 BCA par. 10,650, pp.. 50, 567~8 
(Even though release literally barred claim 
C.O, did not so construe it or act as if it 
barred claim, therefore, it did not) ; Of. M. A. 

Santander Construction, Inc., ASBCA No. 
15,882 (Feb. 12, 1976), 76-1 BCA par. 
11,798 at p. 56,823 (C.O. decision that denied 
claim on the merits and because of an 
accord and satisfaction waives defense of 
accord and satisfaction, or none found any 
way) ; cf. Dittmore-Freimuth Corp. v. United 
_ States, 182 Ct. Cl. 507, 511 (1968) (dictum 
that consideration of merits of claim waives 
defense of failure to protest) ; cf. Wickes In- 
dustries, Inc., ASBCA No. 17376 (Mar. 12, 
1975), 75-1 BCA par. 11,180, pp. 538,259-60 
‘(Where after passage of delivery date Gov- 
ernment asks for proposed adjustments in 
Schedule and prices the Government has 
waived its right. to default for fail- 
ure to deliver on time); see 
Division, Litton Systems, Inc., ASBCA No. 
19687 (Jan. 21, 1977), 77-1 BCA par. 12,329 
at p. 59,567-8; cf. G&M Electrical Contrac- 


‘tors Co., Inc., GSBCA 4512 et at. (Sept. 30, 


1977), 12,787 (Appellant’s 


motion, filed after 


77-2 BCA par, 
the . hearing, 


neither the claim nor the C.O.’s decision ex- 
_pressly considered the issue because the par- 
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know of this Board’s 

July 1977 in Commonwealth Elec- 
trie Co. IBCA 1048-11-74 (July 
15, 1977), 84. I.D. 407, 77-2 BCA 

par. 12,649; reconsidered at 84 I.D. 
867 (Sept. 30, 1977 ), 77-2 BCA per 
12,781. 


also, Amtecom — 


to ‘strike 
claim, in notice of appeal and complaint, for: 
extension of time, was denied even though — 


[85 I.D. 


: Thus, the questions are whether | 
the defenses inherent in the appeal 
interest clause were presented to the 


contracting officer or has the Gov- 


ernment waived some of: those de- 
fenses in the circumstances of the 
conduct of this appeal ? | 

Of course, the contracting officer 


had legal notice of the clause when 
GSA published its notice. in the 


Federal Register on July 21, 1972 
(87 FR 15152). The Government is 


also presumed to have knowledge 
of the court’s decision in Christian 
(footnote 7 in the principal opin-— 


Likewise, it is presumed to 
decision in 


ion). 


Now the facts in fie instant ap- 
peal are as follows. The claim let- 
ters were filed about Aug. 15, 1978 


(AF 19), and asked for compensa- 


tion and time because of the change 


In method of placement of sand. 


The contracting officer denied lia- 


bility and did not discuss quantum 
issues in his decision dated Nov. 29, 
(1978 oe a The notice ig: a 


nd 


ties had meeouuced evidence on the issue at. 


the hearing). 
_ McBride, Wachtel and Touhey, Government 
Contracts, p.. 6-219, 

‘Wurthermore, our rules 43 CFR 4. 110 and 


—AA11- give us the duty and authority to 
clarify the issues. The Aug. 3 order was in- 


tended to do just that, to make it clear that 


all the issues raised by the contractor’s re- - 
quest for interest, the apparent absence of an 


interest clause, the Christian and Common- 
wealth. rules. incorporating the. GSA interest 
clause and the possible issues in the interest 


Clause itself were “in. issue.” — 
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i re the appellsAts costs ex- 
ceeded $500,000 and the Complaint 
asked for an equitable adjustment. 
Likewise, the Answer did not men- 
tion interest. The parties, with the 


Board’s. approval, then stipulated 


that the first hearing would encom- 
pass entitlement only. The Board 
found entitlement: in a decision pub- 
_ lished Sept. 29, 1975. The contrac- 
tor then claimed $496,080 in a letter 
dated Feb. 26, 1976 (AF Doc. 
B-19). Interest was not mentioned. 
The contracting officer allowed 
$79,573.57 cost. The second notice 
of appeal (dated Mar. 8, 1977) 
asked for interest at 8 percent per 
annum from Sept. 18, 1973, the date 
when the work was allegedly ac- 
cepted. The quantum complaint re- 
iterated this request. The quantum 
answer. denied the interest claim 
saying that “there is no provision 
in the contract under which such 


interest can be paid.” On Aug. 8,— 
1977 (the quantum hearing being 
scheduled for Sept. 12, 1977), the © 


Board notified the parties in writ- 
ing it had reviewed the first deci- 
sion and understood that the up- 
coming hearing would involve four 
quantum issues as follows: (a) 
added costs, (b) profit on the origi- 


nal contract, (c) profit due appel-. 


lant on the-added work, and (d) 
interest. As to interest, the Board’s 
order read as follows: “(a) Whether 
appellant is entitled to interest at 
all, and the legal basis therefor, see, 
in this regard, Commonwealth 
F lectric @o., ITBCA-1048-11-74 
* (July. 15, 1977) [77-2 BCA par. 
12,649 and 12,781}. (b) The princi- 


proof. of . appellant's’ 


such conferences: or file such briefs. 


pal amount i which the ice est. 


rate would apply. (c) The rate of 
interest. (d) The time period of 


interest.” (The complete order is 


set out in the margin.*) 


3’ First Pre-Hearing Order 
Part I—Preliminaries 7 
“1. The Board has reviewed the _ first 
appeal, IBCA-—1014—12-—73, the Complaint, 
Answer and Notice of Appeal and uwunder- | 
stands the purpose of the second appeal is to 
determine the equitable adjustment. due ap- 
pellant caused by the constructive change 
order to place the fill as actually placed 
rather than approximately evenly about 10,- 
200 feet along the 100’ berm with tapers at 
the North and South end shown on a typical 
cross section. ? 
Part Ii—Major Issues 
“The Board assumes. that one method of. 
‘damages’ would be to . 
establish the following: 
(1) The difference between the contractor’ 8 
actual reasonable costs arising from the work 


actually performed and the reasonable custs 


that the contractor would have incurred if . 
the work had been performed by placement of | 
the fill, 10,200 feet evenly along the 100’ berm 
with the tapers at the North and South ends. 


. This includes finding both the ‘reasonable 


actual’ and the ‘reasonable would-have-cost’ 
figures so as to determine the difference. 
_ (2) The profit the contractor would have 
made if the work had been performed by 
placement of the fill 10,200 feet evenly along 
the 100’ berm with the ea taal at the North 
and South. ends. : 

(3) The profit, 


if any, that should ia 


- awarded appellant in the instant appeal and 


the legal basis therefor. | 

(4) Interest. 

(a) Whether Sopetants is entitled to inter- 
est at all, and the legal basis therefor, see, in 
this regard, Conmonwealth ‘Electric Co., 
IBCA-1048-11-74 (July 15, 1977), 77-2 BCA 
par. 12,649. 

(b)- The principal amount to which the in- 
terest rate would apply. . 

(c) The rate of interest. 

(dad). The time period of interest. 

Part Ili—Discussien and Requests 

“The parties having agreed to a hearing 
commencing on Sept. 12, 1977, it does not 
appear that there is sufficient time for any 
pretrial conferences or briefs to sort out and 
refine the legal and factual issues per rules 
4,110 and 4.111. Thus, the Board does not 
presently intend to direct the parties to attend 
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At the hearing cel stipulated 


that if interest was applicable it: 


should start to run on Dec. 27, 1973 


(2 Tr. 17). See footnote * for more 


of the discussion on the issue. Ap- 





(Continued): aa 

' “Nevertheless, the Board will ask counsel 
to make opening statements the first day of 
the hearing—wherein they may explain their 
views of (2) the legal issues, if any, (b) the 
areas of factual agreement and factual dis- 
‘pute and (c) outline the major or representa- 
tive legal authorities, if any, which they Say 
support their positions. 

“Furthermore, counsel are requested—but 
not directed—to confer—if sufficient time ex- 
ists before hearing without interference with 
‘their hearing preparation—and attempt: to 


stipulate as to those factual issues (a). 


which are not in dispute, and (b) those for 
which one party has no contradicting. evi- 
dence, and -(¢c) as to exhibits to which no ob- 
jection will be made on ‘the basis of authen- 
ticity. 

Part Iv 

Order 

“1, Appellant by a ‘Supplemental paiene 
tion of Record on Appeal’ dated Apr. 19, 
1977, has requested that 25: specifically listed 
documents and all of appellant’s exhibits in 
the first appeal be admitted into us record 
in the instant appeal. 

“Counsel for the parties are requested—but 
not ordered—to confer, appellant. to state its 
reasons supporting the admisslon of these 


: documents, and ere to state its poet: . 


tion thereon.,. 

“Thereafter, to the extent that Depart- 
Ment counsel does not agree to-the admission 
of a document—appellant. shall show cause, 
by oral argument the first day of hearing, as 


‘to why each of said documents is relevant 


to the decision of the instant appeal. | 

_ “2. The Board takes official notice of its 
prior decision, IBCA—1014—12-73.” 

. ¢ Appellant’s opening statement Sept. 13, 
1977, (2 Tr. 9.) 

— “rAjnd that number te 496,080. 00 plus 
‘interest from the time we've noted our first 
appeal in this . case, which was Dee. 27th, 
1973,” ae 

The Government's. opening statement in- 
cluded the following (2 Tr. 16-18): 

“We recognize the :* * * on the question 
of interest, we recognize the existence of the 
decision of the-Board in appeal of Common- 
wealth MHlectric Co., and we. recognize that 
that decision may be controlling in this case. 
If it is, we are still in dispute with the con- 
tractor on the. date from which interest runs. 
The contractor apparently thinks that inter- 
est should run from Sept. 19th, 1973; the 
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pellant introduced evidence of the 
P.L. 92-41 interest. rates (AX-1), 
and the Government's ony oie ec- 





' Government’s position is that on that ante 


there remained to. be done clean up and 
demobilization and final inspection. was not 


. made until Dec. 5th, 1973, and we would sub- 


mit that interest should not begin to run 
until Dec. 5th, 1973. 
“MR. LAUGHLIN: Our date, I think, ac- | 
cording to the decision as I understand. the 
decision, it would be from the time of our first 
notice of appeal, and that date, as I recall 


‘was Dec. 27, 1973, so I don’t really think that, 


based on Mr. Spillman’s observation, there’s: 

any dispute on the time from wines it would 7 

run in that context. 
“MR. SPILLMAN: Page 8 of your Com- 


-plaint is a contradiction of that, 


“MR. LAUGHLIN: That is cor * *°* in 
terms of the date I asked for, you’re correct, 
yes, Sir. 

“MR. SPILLMAN: Yes, now * * * 

“MR. LAUGHLIN: We're amending our re- 


‘quest to * * * in accordance with what we 


understand the law to be, which would be 
from the date of the first notice of appeal, 
which we believe was Dec. 27, 1973. 
“MR. SPILLMAN: Then there does not 
appear to be any dispute then on that subject? 
‘MR. LAUGHLIN: And insofar as the rate . 
that would be pertinent, our position is that 
that. has been determined by the Secretary of 
the Treasury and been published from time 
to time. I have a compilation of that rate in 
various six-month increments here which I 
would propose to tender, subject to anybody 
showing that it’s not accurate. I received 
these from the renegotiation Board. It is my 
understanding that. these rates are deter- 
mined every six months and it would be our 
position that whatever the award comes 
down, it would change as these rates change 
for the applicable pertinent periods. My off- 
hand compilation of the average through the ~ 
end of this year would be an average of about 


8.5 percent, taking them all and averaging 


them in, but our position would be that it 
would be for the rate during the periods: dur- 
ing this four-year period. 
- “JODGE STEELE: I have marked this as 
LaPorte’s Exhibit A—1 for identification. Does 
the Government have any objection to an coeie 
of it as.an exhibit? 
"Mr, SPILLMAN: We would have no objec 
tion to receipt of it as exhibit, reserving, how- 
ever, the right to verify that these are in fact 
the rates which-were in effect at the time. 

“MR, LAUGHLIN : That would be under- 4 
stood. 

“JUDGE STEELE: ci I will accept it 
on that basis. - _ 
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tion -was fiak: it wanted ie to 


_ check the accuracy of the rates.’The 


Government’s only interest argu- 


ment in its posthearing brief was 


that the Board should reverse Com- 


monwealth Electrie Co., supra, | 


~ based on Judge Lynch’s opinion at 


84 LD. 874, 77-2 BCA par. 62 106. 


Thus, we come to decide wheiyer 
all the issues inherent i in Common- 
wealth Electric Co., supra, and in 
the “appeal interest” clause are “in 


issue” in this appeal and. ripe for 


Board decision. In my opinion the 
above circumstances bring the mat- 


ter within the second ‘sentence’ of 
our rule, section 4.108 (‘b), and must. 
be decided by us. The sentence 


reads as follows: 


When igsues within Hie. proper ‘scope 


of the appeal, put not raised by the 


pleadings or the appeal file described in 


§ 4.108(b) (1) are tried by the express or 
implied consent of the parties, or by per- 
mission of the Board, they shall be 
-. treated in all respects as if they had been. 


. raised therein. 
(48 CER 4.108(b)). 


~The Government counsel received 
the Board’s order on Aug. 8, 1977 


(receipt in Appeal File). The ap- - 


pellant introduced evidence, and 
counsel argued the issue to the ex- 
tent they desired in their posthear- 


ing briefs, I believe the whole in- 


terest dispute is now ripe for deci- 


sion. However, one might argue - 
_ that the .“appeal. interest?” clause — 
and VIN Colorado, Ine, supra, 

first requires an express decision by 
| the contracting officer. On this rec- 
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ord. we a6 not. ave: clear endcies 
whether or not the contracting of- _ 


-ficer considered any of the issues re- 
lating to interest. We must assume 
that his agent (Government coun- 
sel), sent him copies of the. plead-— 


ings and orders. But the matter can 
and should be decided by use of two 


other theories. ‘First, Government 


counsel (not the eonemictnig officer) 
speaks for the Government during 


an appeal. The Interior Depart- 


ment regulations says that “Depart- 
ment counsel designated by the So- 
licitor of the Department to repre- 
sent the agencies, bureaus, and of- 


fices cognizant of the disputes 
brought before the Board shall file 
notices of appearance with the — 
Board and. shall notify the appel- 
lant or his attorney that they repre- 


sent the Government.” 48 CFR | 
4.106. Similarly, sec. 43(b) says_ 
that Government counsel “shall rep- 


‘resent the Government agency in 


the same manner.as a private aclvo- 


7 cate represents a, client.” Secondly, 
al my view the Government (in- 
cluding the contracting officer) has — 


had a fair opportunity to raise all 
issues and defenses relative to the 


- interest: clause and has waived those © 


possible. defensive issues which. it 


has not raised or argued. Thus, I 


would calculate interest from Dec. 
98, 1973, the date we (and, presum- . 
ably the contracting officer) re-— 
ceived the first. notice of appeal. | 


‘Gzores S. Sreere, Tr. 
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APPLICATION OF THE ACREAGE 


LIMITATION AND RESIDENCY - 


‘REQUIREMENTS TO SMALL REC- 
-LAMATION PROJECTS ACT 
PROJECTS: 


. Bur eau: of Reclamation Small Projects 
| Program | 


7 . The Small Reclamation ‘Pesjects Act 
2a et seg. (1970) 


(SRPA), 43 U.S.C, § 42 
has two: principal objectives: (1). to pro- 


vide more direct involvement of nonfed- °- 
- meutal statute, unless the intent is other- 


eral public agencies in water develop- 


ment, aud (2) to simplify the authoriza-— 


tion procedures for smaller projects, 


Bureau of Reclamation: Small Proj- 


ects Program 


The SRPA does not acer pene ate general 
_ reclamation law. 


Bureau of Reclamation: Small Projects 


Program—Bureau of Reclamation: 
Excess Lands | 


Congress intended to replace the excess 
land provisions of the general reclama- 
tion laws: when it passed the SRPA by 
providing in sec. 5(c) thereof that ex- 
eess landowners could receive federally 
subsidized water on their excess hold- 
ings if they would repay with interest “a 
pro rata share of the loan which is at- 
tributable to furnishing irrigation bene- 
fits * * * to land held * * * in excess 
of 160 acres.’ 


Bureau of Recliuation: Small Projects 
Program—Statutory 
Generally 


When those provisions ‘of reclamation 
law which are specifically incorporated 


by SRPA are added to the provisions of 
SRPA itself, they form a complete 
scheme which is capable of standing by 


itself without need’ to incorporate the 


general body of reclamation law. 
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Bureau of Reclamation: Generally 


The federal reclamation laws are lim- 


ited by their own terms to application 


in the seventeen . Western “reclamation 
states. an . 


Statutory Construction: Generally | 
(Supplemental Acts) - 


When a statute is enacted as being “sup- 
plemental” to a general law, it will incor- 


porate the provisions of that other law | 


to the extent the provisions of the general 
law are not inconsistent with the.supple- | 


wise clear that Congress did not intend 
incorporation. = 

Bureau of Reclamation: Small Projects. 
Program—Bureau of Reclamation: 
Residency Requirements 

Hiven though Congress stated that the | 
SRPA was to be a supplement | to the - 
reclamation law, SRPA’s legislative his- 
tory indicates that the Act was not in- 
tended to include the remainder of rec- 
lamation law, including the ay re- 
quirement, 


Bureau of Reclamation: Small Projects 
Program—-Bureau of Reclamation: 
Excess Lands—Bureau of Reclama-— 
tion: Residency Requirements—Rec- 
lamation Lands: Generally | 
Where lands: are receiving benefits from 
both an SRPA loan project and an*ordi- 


nary reclamation project, general recla- 
mation law, including residency. and acre-" 


age limitations, apply to, those lands. - 


Distinguished cases: Solicitor’s Opin- » 
ion (Applicability of the Excess Land 
Laws Imperial Irrigation District 


. Lands), M-36675, 71 LD. 496 (1964), 
- distinguished ; - 


Solicitor’s Opinion — 
(Applicability. of the Excess-Land 
Provisions of the Federal Reclamation — 
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eg to the Boulder oe Project 
Act), M-33902 May 31, sla distin- 
guished. © 
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OPINION BY. 
OFFICE OF THE SOLICITOR 


LAMATION . 
FROM: SOLICITOR _ 
SUBJECT: APPLICATION OF 


THE ACREAGE LIMITATION © 


AND RESIDENCY REQUIRE- 
MENTS TO SMALL RECLAMA- 


TION PROJECTS ACT ae 


ECTS. 


1. Introduction ao Summary af 
Conclusions 


You have sates me for an opinion 


of how the acreage limitation and 


residency requirements-of reclama- 


tion law. are to be treated i in those 


areas receiving reclamation benefits: 


by means of interest-free loans pur- 
suant to the Small Reclamation 
— Proj jects Act.t This opinion address- 
_ es that question, and reaches the fol- 


lowing conclusions : First, SRPA 
exempts its beneficiaries fro ihe | 
divestiture requirements of the ex- - 


cess land law upon payment of in- 
terest as provided in the Act. Sec- 
ond, the Act does not automatically 
sinepE porate oo remainder of the 


1 See 43 U.S. a § 4928 et bas (1970) (here: 
after “SRPA’’). . 


Jaily 17, 1978 


al. amendments 


- 902), 43 U.S.C. § 468 (1970) ; 


body of reclamation law, including 
the residency requirement. | 

II. The Acreage Limitation, Diwes- 
titure and Residency he a | 
of Reclamation Law — 


‘Sec. 5 of the Reclamation Act ae 


1902 (43 US. 0. § 431 (1970)) pro- 
| vides: | 
TO: COMMISSIONER OF REC- O- 


No right to the use of water for land 
in private ownership shall be sold for a 
tract. exceeding one hundred and sixty 


- aeres to any one landowner, and no such 
sale shall be made to any landowner un- 


less he be an actual bona fide. resident 
on such land, or occupant thereof resid- 
ing in the neighborhood of said land, and 
no such right shall permanently attach 
until all payments therefor are made. 


The key restrictions of sec. 5 were 


carried forward, explicitly or im- 


plicitly, by subsequent Congression- 
: moditymg and 
strengthening the means to achieve 
the basic objectives of the 1902 Act.? 

Sec. 46 of the 1926 Omnibus Ad- 
justment Act modified the proce- 
dure by which compliance with the 
excess land law is obtained, by re- 
quiring excess landowners to sign 


recordable contracts to dispose of 
their excess land to qualified non- 
excess purchasers within a certain 


time in order to receive reclamation. 
water on their excess land. This so- 
called divestiture requirement re- 
mains in effect. See 43 . 8. C. 
§ 428¢ (2970). | 


2 See, ¢.g., Act ‘of Feb. 13, 1911 (36. Stat. 
Act of Aug. 13, 
1914, 38 Stat. 868; “Act. of May 25, 1926 
(44 Stat. 636), 43 U.S.C..§ 428e (1970). - 
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Although the Department ceased — 


enforcing the residency requirement 
alter passage of the 1926 Omnibus 
Adjustment Act, the residency. re- 
quirement remains on the books as a 
basic part of reclamation law.* 


_ Although Congress discussed the 


excess land law at some length in 
debating SRPA, which debate is 


analyzed in Part IV, below, Con- 


gress did not discuss the residency 
requirement. How residency should 


be regarded under that Act turns | 
principally on how SRPA’s provi- 


sion making it a “supplement” to 
reclamation law is interpreted ; a 
question which is dealt with in part 
V of this opinion. | | 


LL. The Small Reclamation Proje 


ects Act 


The objectives.and: key eres | 


of this Act have been succinctly 
summarized by Professor Joseph 
Sax, a leading authority on recla- 


mation law, in his treatise on “Fed- 


eral Reclamation Law”: 4 ; 


The — Small Reclamation 
Act™ has two principal objectives. One 


is a more direct. involvement of nonfed-. 


eral public: agencies, including irrigation 


and conservancy districts in water de- 


velopment ; the plans developed © and 
projects constructed by. these agencies 


may be financed by the federal govern- 


ment through loans and grants. The 
other purpose of the act. is to simplify 


authorization procedures for smaller 


: REOJECtS which, as was observed | by a 


.8No formal Soltettor's Opinion ‘explaining 
the nonenforcement. of residency after 1926 
was ever prepared. A formal opinion is now 
in preparation explaining the reasons it re- 
mains a basic part of reclamation law.. 


| 43, Sax, “Federal Reclamation Law,” in II - 
Water and Water Righta (Clark ‘Hd, 1967 ); 


1: 125.2. ioe “Sax”). 
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House committee,” for the most part, do 


~ not have the weight to pull their way 


through the long procedure required for 
specific authorization by the Congress. 
In brief, the act provides that in the © 


seventeen reclamation states and Ha-- — 


waii® the United States may provide up 
to. six and a half million dollars for a 


project the total cost of which does not 


exceed ten million dollars, upon a local 


agency’s proposal meeting the general 
_ tests for. feasibility under the reclama- 


tion laws. Grants are to be made to cover 


expenses of the types which would be. 


nonreimbursable under reclamation plus 


half of recreation and fish and wildlife 


costs, and loans are to cover costs of the 


reimbursable type. The local organiza- 


tion must provide, at its own cost, the — 
necessary land and water rights, and the 
Secretary is authorized to require it to 


-bear- other costs of construction, with 


the proviso: that it must not be made to 
bear more than 25% of costs which Ww ould 
be reimbursable. : 

_ Repayment is to be’ eouibleted not more 


- than fifty years from the time when bene- 


fits first become available; irrigation 
loans are generally to be without interest, 


but where water for domestic, industrial, 
Municipal or commercial power uses is 


provided, the loan must be returned with 
interest. The usual preference require- 
ments for the sale of electric power are 

included. | | | 


“tw Act of Aug. 6, 1956, ch. 972, 70 Stat. 


1044-1047, as amended by Act of July 12, 
1960, sec. 31, 74 Stat. 421 and by Act of Sept. 


(2, 1966, P.L. 89-553, 80 Stat. 376, 43 U.S.C. 
4224 to 422 


77 ALR. Rep: No. 481, 84th Congress, Ast 
Sess., p. 2: (1956). 

8 'The original pill covered the entire ecoun- 
try, but was. limited at the behest of the De- 


partment of Agriculture, which urged that | 


outside the reclamation ‘states it would be best 
to do the job in the context of the existing 


Agriculture efforts under the Watershed Pro- 


tection and Flood Prevention Act of Aug. 4,' 
1954, ch. 656, 68 Stat. 666-668, 16.U.S.C. 1001 
et seg. See Conference Report to Accompany 
H.R. 5881, H.R. Rep. No. 2200, 84ath eon 
2d Sess. —— (1956). 


254]. APPLICATION. OF THE ACREAGE. LIMITATION AND RESIDENCY On? 
REQUIREMENTS TO SMALL RECLAMATION PROJECTS ACT PROJECTS — 
| eae, 1%, 1978 | 


‘The Act’s 
federal contribution has been raised 
several times, with the current limit 
standing at the equivalent of ten 


million in Jan. 1971 dollars as the 


composite construction cost base.® 


The federal share can be no greater 
than two-thirds of the maximum 


total project cost, the remainder 
being the local contribution. 


£ Vv. g 60-Acre Limitation Uader ie 


Smalt Reclamation Projects Act 


Sec. B(c) of the Act (43 US. C. 
s 492e(c) ) provides that, in repay- 
ing loans, beneficiaries shall repay 
with mierest that 


_. pro-rata share of the ican which is oo 
_ tributable to furnishing irrigation bene-_ 


fits in. each particular year to land held 
in private ownership by any one owner 


-. In excess of one hundred and Sixty irri- 


gable acres. 


On its face, the precise effect ee 
this section is ambiguous. Either it | 


is a general and permanent exemp- 
tion from the 160-acre limitation 
for those paymg interest on that 


portion of the federal loan attrib-. 


utable to their excess lands, or it is 


rarlly recovering 
benefits accruing to excess lands 
during the period the land is under 


| the delivery of Project water to 


7. 


5 See 89 Stat. 104° (Dee, 27, 1975). The 
amount was originally $5 million, and was 


raised to $6.5 million by the Act of Sept. 2, 


1966, 80 Stat. 376; and to $10 million in 
| 1971, 85 Stat. 488 Now. 24, es — 


limit on the maximum . 


-flivestiture requirement 
- Yaylor, 
' Brosion of a Public Policy,” 30 ‘Rocky Mtl. 
Rey. 480, 499-506 (1958). 


excess nad: ease: ere con- 


tract without. interest, this provi- 
sion might. be ‘a device to limit the 


subsidy: flowing to the excess land- — 


owner during this period. This 
would be consistent with Congress’ 
consistent commitment to break up 


excess lands which receive feder- 


— ally subsidized. water in the form 
of interest-free loans to construct 
irrigation works; especially since 


a substantial part of the subsidy 


. acerues during the early years, 
when the excess landowner—rather 
than the intended project benefi- 


ciaries, the non-excess small family 


farmers—receives project. benefits | 


pursuant to the recordable contract. 

‘The Department has, since pas- 
sage of the Act, assumed that this’ 
interest repayment requirement ef- 
fectively repeals the 160-acre limi- 


tation and its accompanying dives- 


titure requirement. There has not, 
however, been a Solicitor’ Ss Opinion 
on the subject. : 


This ceROalioh has beeni criti- 


-cized by Professor Sax. He suggests 
that no case can be made out of the 
legislative history for an express 
merely a mechanism for tempo-. : 
interest on those 


repeal.® He also believes that it can- — 


tot be squared with Congress’ ex- — 


press regard for the Act asa “sup- 


} eL1od t 2r plement” to the reclamation Jaws,” 
recordable contract. Because gen- _ : : oa 
eral reclamation law provides for — 


6 See Sax, 7 125.2. By contrast, the analysis 
of the legislative history by another noted 
expert on the reclamation program, Professor 
Paul Taylor, leads him to conclude that the 
Was repealed. See 
“The Excess Land: Law: ‘Legislative 


. 7 See 43 U.S.C. § 422k cSHDE Y. 1975). 
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which he believes ‘makes ithe 160- - 
_ acre limitation automatically appli- 


eable unless expressly repealed.* 
I cannot agree with Professor 


Sax’s view. Although the evidence 


is not: totally: consistent, several pas- 
sages. in. the. legislative history re- 
veal an mtent by Congress to re- 
place the requirement of divestiture 
of excess lands with the interest 
“payment provision. This evidence 
is sufficient to overcome any pre- 
sumption regarding the character 
of SRPA as a “supplement” to rec- 
lamation law.® | 
This intent to replace the excess 
lands divestiture requirement with 
a payment of interest is found in 
Committee reports, House and Sen- 
ate debates and the legal analysis 
of the bill provided by this Depart- 
ment. It is also supported ‘by .sub- 
sequent Congressional action. 


The Senate Report described the 


pertinent provision of 8. 2442, tlie 
same interest payment language a as 
the final bill, as follows: 


Landholdings may Be in excess of 160 
acres for any individual, but owners of 
excess land are required to pay interest 
on loans prorated to such eXCeSS irrigable 
holdings.” 


- This places no time limit on the 
holders of excess lands, as would 


have to Bone the case if the divestiture 


-8 The term “Federal satiation law’’ is de- 


fined by 43 U.S.C. § 422b(b) as “the Act of — 
June 17, 1902 (32 Stat. 388); and Acts amen- 


datory thereof or supplementary thereto.” 


°The meaning and effect. of the term “sup- . 


plement” to reclamation law is discussed fully 
in part V, below, dealing with residency. . 


10S. Rep. No. 1073, 84th Cong., ist Sess., 2. 


ia (July 21, 1955). 
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‘yequirement. eommaed intact That 


Congress intended to replace the ex- 


cess land limitation is also shown 
by the fact that Senator Neuberger, 
a supporter of the ordinary excess 


land requirement, concurred. separ- 
| ately to the ‘heport solely. to express 


the hope that the bill would be 


amended, on the Senate floor to in- 


clude a provision making all pro- 
jects under the bill subject to the 
160-acre limitation, /d., 10. 

The legislative report of the De- 
partment of the Interior, contained 
in a letter of Assistant Secretary 
Aandah] to the Act’s principal spon- 
sor, Congressman Engle of Califor- 
nia, makes several references to the 
excess lands issue. Aandahl com- 
pared several competing bills and. 
found that only one contained 
provision which would trigger the - 
divestiture provisions of the excess 
land laws.1t That provision is not 


contained in the Act which was 
adopted. Neither Aandahl nor the 
Department took. a. position on the 
excess lands issue, leaving it up to 


the Congress as a whole to decide, 


but his letter did suggest language 
and a structural change which 
would have made clear any intent to 
make the excess lands law appli- 


"HOR, 104 requires. that every contract 


executed under it shall, except as otherwise. 


provided in the bill, conform to the provisions 
of the Federal reclamation laws with respect 
to repayment contracts entered into by irriga- 
tion districts and the delivery of water there- 


under * *:*, This provision, which. is omitted 


in H.R. 384, would make the so-called excess 
land provisions of the Federal reclamation 


laws applicable to irrigation projects other- 


wise subject to the terms of the bill.” H.R. 


; Rep. No. 481, 84th Vong: 1st Sess., 6. 
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cable. Neither the suggested lan- 


euage nor the structural change was: 
bladed in the Act as it: came out 


of Cong ress. 


A: The Senate Dees 


The floor debates dealt with dims 


issue in more detail than the Com- 
mittee reports. During the Senate 
debate on 8. 2442 on July 28, 1955, 


Senators Morse and Douglas offered 3 


amendments which would have cre- 


ated, a bifurcated scheme under 
which interest would be paid on:ex-— 


cess lands as a substitute for divesti- 


ture on existing projects, while di- 
vestiture of excess lands would be 


required for ew projects. In order 
to accomplish this second objective, 
the Morse-Douglas amendments 
would have inserted an additional 
subsection (f) into sec. 5 which spe- 
cifically incorporated the tradition- 
al 160-acre limitation.2? Debate on 
the Morse- -Douglas 
_ demonstrated considerable support 
| 2 “We. also recommend that, 
mittee concludes that the excess land pro- 
visions of the reclamation laws shall be in- 


cluded in contracts for irrigation works under 
H.R. 104, provision therefor be made in a 


form other than that used in the bill. More. 


' specifically,.we.suggest that the bulk of lines 


18-21, p. 6, be deleted.at that point and 


reinserted on p. 8 before’ (ad) as a separate 
subdivision of the section in which it occurs 
and that it be made clear that the require- 


ment is applicable only in those cases in which - 


a loan is made for irrigation works.” Td., 7. 

18 The Secretary would not be authorized to 
approve contracts in the absence of “[p]ro- 
visions conforming to the excess land require- 
ments set forth in the-third sentetce of sec. 
46 of the Act of May 235, 1926 (44 Stat. 649), 
if the new project or unit of a new project 
furnished irrigation service. ** 101 one Ree.. 
— 11821 coe) 


‘Senator from Illinois, 


amendments 


if your .com-— 


- iH See, e.g.,.101 Cong. 


for the traditional divestiture re- | 
quirement, and they were adopted 
by the Senate. | 


The bill remained in conference 4 
nearly a full year. The Morse- Doug- 
las amendments were dropped in the 


couference. Their absence led to a 


colloquy between Senators Douglas 
and Anderson which provides the. 
strongest evidence in support of the 
areument that divestiture is re- 


quired for new small projects: 


DOUGLAS: * * * is my understand- 
ing correct that when the small projects 


reclamation bill passed the Senate, it 


included an amendment, sponsored by the 
which provided 
that the present - 160-acre limitation 
should be continued? 

ANDERSON: That is area: ‘that 
provision was in the bill and the confer- 
ence report preserved the 160-aere pri 
ciple as to all new tand.. aoe 


DOUGLAS: The_ wording, however, | 


which the Senator from Illinois inserted, — 


was eliminated; is not that true? I. do. 
not find it in the bill as it has come back | 


from conference. 


ANDERSON: I think the exact ‘lan- 


‘guage which. the Senator from Illinois © 


placed in the bill was eliminated, but.I- 


am certain when I say to him that on alt 


new land which will be brought in by the 
Small Projects Act the 160-acre liunita- 
tion will apply. 

DOUGLAS: That is, land which pre- 


‘viously had not received irrigation 
water? ie =: 
ANDERSON: Land which never had 


been irrigated. ‘As to land which AAS 


, ‘Ree. 11823 (1955) 
(Statement of Sen. Knowland); 101 Cong. 


~ Ree, 11825 (1955) (Statement of Sen. Morse) ; 
101 Cong. ( ) 
Sen. Douglas). The full debate and adoption 
- of the amendment as reported at 101 Cong. 
‘Ree 


Rec. 11826 (1955) (Statement of 


. 11820-11829 (1955). 


been irrigated previously, re course, Con- 
gress has had a fairly consistent practice 
of not applying the 160- acre imitation to 


such tracts. 
Teall the attention of fies able Senator 


- from Illinois to the fact that in some 


eases there has been an attempt to limit 
' the acreage. In this. particular instance, 


for his information, J may say that if the — 


area exceeds 160 acres, then there must 
be & special payment of interest, beyond 
the 160 acres, during the entire period, at 
| the rate which the Government 4s paying 


for its money, so long as that money is 
furnished, That will tend to discourage ~ 


the use of this type of water on supple- 


mental land. That applies to ee rerrening 


over 160 acres. 
i ee et 

ANDERSON: It was the will of Con- 
+ gress; but I point out to the Senator that 
we have come a long way toward meeting 
his objection. We have come from several 
thousand acres provided in the Big 
Thompson to.480 decres in the San Luis; 
and fromthe 480 acres in the San Luis, 
‘we came to 160 acres in this bill. The bill 
meets exactly the 160-acre limitation. 

“DOUGLAS: But on 
water one can go up to 480 acres in this 
‘bill provided he pays the interest. 

ANDERSON: In this bill he will start 
to pay interest at 160 acres, whereas in 
the San Luis project. there was an ex- 
emption up to 480 acres. No interest was 
‘paid up to 480 acres. So the bill is as close 
to a 160-acre limitation as it can come 
‘and still recognize ee water 
rights. 

‘DOUGLAS: ‘The 160-acre: limitation, 
which: was placed in the original Recla- 


mation Act by Senator Newlands, of Ne- 
vada, and which was approved, as I re- — 


member it, by President Theodore Roose- 


_velt, is basic to our water policy ; namely, 
that the Government should make these _ 
expenditures in order to build up small 


far ms rather than huge farms. 


ANDERSON: Precisely ; but I eee say 


to the Senator from Mlinois that the orig- 


inal Reclamation Act was related to 
areas in regions where the climate was - 
ey favorable, and the 160. acres: 
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was sufficient for a farm. But in the 


areas at higher levels, where there is a 


shorter growing season and a rather lim- 
ited time in which to grow a crop, the 
Bureau of Reclamation itself has rec- 


ognized that the 160-acre limitation i is not 
_ Workable. = 


Anderson’s again ing of the 


bill does not seem to comport pre- 


cisely with the bill to which he was 


‘directing his comments.1*4 In fact, 


Assistant Secretary Aandahl sent a 


~ letter dated January 11, 1956 to 
Senator 

pointing out the difference between 
the House and Senate versions." 


Anderson, ‘specifically 


~ Immediately after the vote on the 


Conference Report, Senator Doug- 


las described the yote and its sur- 
rounding circumstances: | 


At the time the conference report was 


agreed to, J was not ou the floor, although 


I had given notice that I wished to be 
notified when the conference report was 
brought up. Through an unavoidable er- 


ror, that was not done. The Senator from 


New Mexico is perfectly innocent in the 
matter. He should in no sense be blamed 
for it. But the truth is that the confer- 
ence report was agreed to with a. very 
small attendance of Senators on the floor, 
and I did not have an opportunity to in- 
quire about the bill as I had hoped to do.* 


102 Cong. Ree. 18659 (1956). | 
4In particular, Senator. Anderson’s re- 


_. marks that all newly irrigated land under 
SRPA will be. subject to the 160-acre limit, 


and assumedly the divestiture. requirement, is 
plainly in error. His remark that Congress has 
fairly consistently not applied the 160-acre 
limit to previously irrigated lands is also. not 
correct. Many, if not most, projects serve at 
least some lands which were already irrigated 
when the project was built, and Congress has — 
exempted only a few of those projects, and 
always expressly by statute. See P. Taylor, 
“The Hxcess Land Law: Legislative Erosion 
of Public. Policy,”’ 80 Rocky Mt. L, Reve 480, 


485-99, 506-07 (1958). 


_ %The debates and legislative. maneuvering 

on the issue are fully described in Taylor;- Op. 
cit. 80 Rocky Mt. L, Rev. at 499-506 (1958). 
17102 Cong. Rec. 13659 (1956). “ 
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| : Nearly a year later, Senator 

Morse described the atmosphere 
leading up to the approval of the 
Conference Report which approved — 
Be. The ee Debates: | 


deletion of. the | 
amendments: | 


dll the pill was reported to. the Sen- 
ate on May’ 4, 1955, but the bill was not 
scheduled for consideration until July 28, 


Morse-Douglas 


1955,. in: the closing days. of the session. 


of the Senate. I think there is. real doubt 
that Senate passage would have been pos- 
‘sible had’ an extended’ debate developed 
on the proposed: amendment: 

- The bill remained: in: conference eget 


| 1 year. Once’ again it came.to the floor of. 
. the ‘Senate very late in the session, on 


J uly 20, 1956. In the confusion of the 


closing days of the session the 160- ices states that the 160-acre law will apply 


to all small projects (Hast. and. West] — 


provision was: lost in the shuffle. Public 
supporters. of the antimonoply provision 
had little opportunity to mobilize. ae 

Earlier. that same day, Senator 
Douglas also referred to the. vote: “T 
have always felt very unhappy 
about the ‘speed with which that 


report was acted on by the Senate, 


before I could reach the floor, make 


a. protest, and ‘ask the Senate. to. 


stand by its original decision.” 7° - 
Although — such — 
statements are not entitled to great, 
weight, the. reaction. of the Pen 
8103. Cong. ‘Hee. 6740. (1957). : 
129 103. ‘Cong. Ree. 6737 (1957)... Senator 


Anderson: responded by: - saying that . 
attempt” was. made to. “glide, past: the Secaton 


from Illinois. ” Abid. Senator Anderson. elabor- ~ 


ated :. aa think. I might remind the. Senator 
from Tlinois. that there. was no. yea- and-nay. 
vote on.the amendment. s** Ifa yea-and- “ay 


vote. had. been. had On. the. floor,, the Senator’ s. 


160- -acre: amendment. would. have. met the same. 


fate. TI am, quite certain + 4 + [He] was. very . 
anxious: to. have his. amendment Aneluded. We. 
agreed. to. take. it to: conference and. see if the. 
House conferees ‘would; agree. to. it. The. House. . 
was: adamant in. ‘refusing to.. accept. [the . 


Morse-Douglas amendment] because. it fs not 
a practical Hmitatilon to apply when a oa 
zion water. is being supplied.” 
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nents of the dieaitire eae 


clearly refiects their feeling of fail- 
ure. to include ner sprovision in 


SRPA. 


‘The House debates similarly ili. 


| tate against the divestiture require- 
ment. At one time, part of H.R. 
—«<B881 applied not only to the 17 rec-. 
lamation states, but to the other. 


states and Alaska and Hawaii as 


well. ‘Congressman Saylor, an ‘op- 


ponent of the bill on its merits, pro- - 
tested against the application of 


the, 160- “acre limitation: 


‘Yet this bill which. you hare before cas 


aud they come along with a provision: 
saying that anything that is over. 160: 


‘acres the farmer will pay interest on.™ 


_ Saylor made the same point. later 
in the debates.2* As an opponent of | 
the bill in general, Saylor had every’ 


reason to make the 160- -acre limita-- 
_tion seem aS onerous as possible, yet: 
he did not: ‘suggest in. his: comments: 


| that. divestiture would still. be re-. 
after-the-fact, : : 


quired even. wiki the payment of - 
interest. a 


Nor is there any sugg gestion of di- 


¥ vestiture’ in the. statement of Con-: 
_gressman Engle regarding the in- 


corporation by reference issue. ». (See 
Pp. 19-20, infra , 3 | 


20 101 Gone. Ree. 7145 (1955). 
- 2101 Cong. Rec. 7146 (1955). | 
| 33. “TOJnly to: the extent that this bill itself: 
incorporates the. law. For instance, the gentle-__ 
man. from: Pennsylvania- referred to the appli- 


cation of the 160-acre limitation with the 


proviso. that. areas in. excess of . 160 acres 
should be required to pay an amount which 


“ represented the interest on the capital invest- 


‘ment in the. excess areas. : ’ 101 none: ‘Rec. 7148 


(1955). 
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From. fie iebates’ ae we , gota a 
rather clear picture of Congress de-' 


| liberately substituting the interest — 
" payment:on 160 acres for the dives-. 
_ titure requirement. Given this Con-_ 


7 gressional intent behind the interest 
payment formula, the fact that 
SRPA/’s status as a “supplement” 


- to general reclamation May argu- 


ably.’ incorporate general reclama- 
tion Jaw .cannot be dispositive on 
whether the 160-acre limitation ap- 

plies. In any event, I conclude below 


that SRPA ‘does not incorporate ; 
of the Conference Report. supports 


| general reclamation law. 

_. Congress’ use of what ‘became 
| Ehown as the “Engle formula” (Gin- 
terest payment for excess lands) has 
an interesting history in connection 


, with authorizations for other proj- 


ects. Five days before the President 


signed SRPA into law, he signed a - 
- pill-authorizing the Washoe Project 

in Nevada and California.”* This — 

law: provided that any contract for’ 


| supplemental irrigation water. did 
not have to include the divestiture 


- requirement of the. 1926 Act: if. such ~ 
Sess. 7 (1956)'> FLR. Rept. No. 2055, 84th 


contract,-“in liew of such provisions, 


provides that” interest shall be paid | 
onthe allocation to the excess lands . 
ae served.’ 24 


-- The. difference. betneen the: provi- 
_sions.in the Washoe Project Act and 


- attributed to the way in which the 


‘interest payment sections were in- 


- eluded in the respective acts, rather. 
than to any desire by Congress to 
Re adopt ‘a scheme for: the Washoe 


el Proj ect, different from that found i in 


24 4 d., , Sec. au 
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_ SRPA. The al bills % aioe 
ize the Washoe Project introduced 
in both. the House and the Senate _ 
contained a blanket exemption trom | 
| the éxcess land laws.25 . = - 


The House: substituted the j6e8 7 


drastic Interest payment formula. 


and the Senate agreed.?° Presuma- 
bly: those who favored-elimination 
of the 160-acre requirement shared 


the belief expressed. by some in the © 
debates: on SRPA, that’ a bill could = 


not pass Congress without some ex- 
cess land provision. The language: 


the view that the same compromise 


’ reflected ij in SRPA occurred here.?” 


Three -years later, ‘Congress au- 


; thorized construction : of. the. Mer- 
-eedes Division on the Lower Rio | 


Grande Proj ect in Texas, andi ‘incor- 
porated the interest payment for- 
mula for . excess lands .in terms. 
nearly identical to SRPA.28 But the. 
Act went on to. ‘provide specifically 
as follows: 7 : 





% See Sen. ‘Rept, No. 1829, “g4th cone oa 


Cong., ‘2d Sess..6 (1956). ¢ 
3 TLR. Rep. No. 2834, ‘84th Cong, a Sess. . 


"5 (1956). | 
_. Phe other ehange adopted by. Hie: con: - 
_ ference committee to the House-passed bill 


relates to project excess. lands. The Senate 


passed bill exempted lands receiving- supple 
mental water: under the Washoe: project from 
those in .SRPA. can. apparently be > 
The House-passed | bill retained such, exeess. 
- Jands provisions, but provided. an alternative 
procedure which the organizations eould fol-'. 


the excess Jands provisions’ of reclamation law. 


low if they desired water service to lands 


- without compliance with excess. lands pro- 


visions. The alternative ‘procedure would Te- 
quire ‘that ‘interest be paid on the pro ‘yata : 


share of the irrigation allocation’ attributable 


to furnishing irrigation | benefits ‘' ‘to: ‘excess . 


= lands: ‘Teceiying supplemental water. ‘Such a: 
= procedure. would. ‘remove the interest subsidy. 


8 Act of Aug. 4. "1056, 70 Stat. 778, cb. 809. 


from service’ to. excess lands. ie Id. 
38 Act of. Apr. % (1958 (72. Stat. 82) sec, Le 
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The Gein provision of : the Fed-_ 


eral Reclamation | laws shall: not be ap- 
plicable to. lands in this project | which 


now have an irrigation . water supply : 


7 from. sources other than a Federal reec- 
lamation project, and for which ne new 
waters are being developed.” | eS 


"Although such an express clari- 


. fication of the effect of the interest 
- payment formula was not included 
in SRPA, the Senate. ‘Report. im- 


plies | that the interest _ payment _ 


“formula. was: included. as an. amend- 


provision as requiring a ‘ ‘premium 


payment in the form of interest for 


the delivery of water to land. held 


Ist Sess, 1 (1957). ‘Again, ‘no time 


limit was expressed on this substi- — | 
“tution of interest payment for the 


excess land law, as. would be ex- 


pected. if the interest was only to 


be paid prior to divestiture. of the 


: excess lands. The amendment had 
in fact been recommended. by. the .- 

‘Bureau of the Budget to the Senate 
Interior and Insular Affairs which. 

~ letter is included i in the Senate Re- . Fo 


: port atp.5.- 


‘The House Report a aie makes 3 no : 

‘reference to SRPA, but. oe the : 
same thing: a 7 | 
"The committee added language requir- | 
ing the district to pay interest on that 


Part. of the: eost attributable. to furnish- 


ing: ‘service to excess lands, The purpose . 
of this amendment is to remove the Fed- | 


eral subsidy, By reason: of interest-free 


Ta, 98. * 


-money, from ‘serving excess lands. Other - 
-sthan this provision, the legislation con-_ 
tains no further limitation on ‘ownership. 


The lands” are exempt from the usual 


excess. lands provisions of reclamation i 


A letter. fron eee Sodretaity 


eee to Congressman Aspinall — 
‘included in the House :Report ex- 


plains this’. ‘provision | expressely 
| with reference to SRPA: | 


“Hi. R. 4279. would provide in lieu of the © 


‘ excess land’s ‘provisions. of- the Federal 
ment to conform to authorization | 


— to SRPA. The Report describes the - 


reclamation laws, for the. payment of: ine 
“terest by the owhers of excess lands sim- 


ilar to the requirement’ of section 5(c) 
~ (2) » of : the. Small: Reclamation’ ‘Projects 


Act of 1956 (70 Stat. 1044), ay amended. 


_ An identical provision is contained in the 
in. private ‘ownership by any one 
owner in excess of 160. irrigable 


acres.” S. Rep. No. 603, 85th Cong. a 


Act of April 7, 1958 (72 Stat. 88) relating 
‘to the Mercedes division of the same 


Lower Rio Grande rehabilitation. ‘proj- — 


act se 


Thnk despite A ditterennes in 
Seeinillation, none of these analo- 


7 gous: acts cast doubt on the conclu- 


sion reached above: concerning the 
proper construction. to beplaced on 
SPRA’s | interest, TSP ayment, Dro 
sion.. > | 

One other ‘flor supports ie 
concen I reach. on this point. 
Small Reclamation. Project: Act 
loans are repaid i in full, although 


, without interest, except, on excess 


80. Rep: No. “1003 (s5th: Cong. ist Sess, - 


: a 3).. (1957). 


8. ER, Rep. No, 971, 86th Cones ist Sows: 4 : 
(1959) - (Italics. added), “The next ‘year, ‘Con- 


Bress, authorized. the La Feria Division of the . 


Same “Rio Grande Project, and incorporated - 
the interest payment formula for excess lands. 
Here.again,:as in.the Washoe project. author« 
ization, _ Congress Specifically provided that _the 


‘provision : was" “in: lieu. of the-' excess- lands | 


provisions of the. Tederal. reclamation laws.” 
“(73 Stat, 641, Sept: 22,°1959) see. 1.° 
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lands, There is ‘no additional ‘gab- é 
sidy to project beneficiaries in the 


‘form-of a subsidy: to irrigators from 


“other project’ functions, notably 


"power revenues. In other, non- 

_SRPA reclamation projects, these 
additional subsidies from power 
revenues can become quite large, be- 
cause irrigation beneficiaries have 
usually been charged for water up 
to their “ability to pay.” The differ- 
ence in type and amount of subsidy 
_ is an additional reason to suppose 

‘that Congress intended the interest 


‘payment in SRPA- to substitute. 
completely for the excess land di- 


vestiture requirement, and the mat- 
‘ter would’ perhaps not be so easy 


if the subsidy from | power : revenues 


“were present. 


: I V. Residency Drader the Small 


Reclamation Projects. Act 


Sec. 11 of SRPA, 43 USC. 
. § 422k, provides: | 


This Act shall be a supplement to the 
. ‘Federal reclamation laws and may be. 
4 ‘cited as the Small Reclamation Projects 


Act of 1956.. 


‘Tf this. ree. is sone ied as 


incorporating the general reclama-_ 


tion laws, the residency requirement 
applies to SRPA projects because 
nothing in SRPA. is inconsistent 
with the residency requirement. If 
the word “supplement” is construed: 
to: mean that federal reclamation 
law is not incorporated except for 
_ those provisions specifically set out 
in SRPA, then the residency re- 
quirement does not apply. 
Unfortunately, the evidence on 
iti point: 1s. extremely conflicting. 


Tt thay be, sunimarized. as follows: 
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Basically, the pill’s sponsors ca : 
indicated in hearings and floor de- — 
bates that they did not intend to in- 
corporate the general federal re- 
clamation laws. On the other hand, 
the Senate Report and the Confer- 
ence Report both. state, albeit. in 


-mInore general language, that the rec- 
lamation laws 
apply. This latter view was. also 


generally would 


supported by an opponent of the bill 
on the floor. 
One other reclamation statute, the 


~ Boulder Canyon Project Act, Dec. 


21, 1928 (45 Stat. 1057) 43 US. C. 
§ 617 et seq. (197 0), specifically pro-_ 


vides that it is both supplemental to 

and governed by the reclamation 
laws. 
‘While the difference in language 
suggests that sec. 11 of SRPA is 
, insufficient to cause incorporation, a 


43 U.S.C. §617m (1970). 


previous Solicitor’s Opinion analyz-— 


- ing the Boulder Canyon Project Act 
treats the second part of Sec, 14, as 
if it weresurplusage. - a 


Case law interpreting the 1 nature 
of. supplemental statutes (almost 


| exclusively from state courts), g gen- 
erally militates 3 in favor of 1 incorpo 


ration. 
The remainder of ae memoran- 


‘dum sets out and. discusses i in detail 


the conflicting evidence 1 in the order 


of dignity generally accorded: the 
document. In which the statement. 1s 
found, beginning with: the general 


structure of the SRPA, continuing 


with the legislative history, and 


then discussing the Boulder Canyon 
Project Act, applicable federal and . 


state case law, and the Bureau's ad- 
ministration of the Act. - | 
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| The language and structure of 
| SRPA itself offer clues as to the 
- meaning of sec. 11. See. 1 provides: 


That the purpose of this Act is to 


encourage State and local participation 
in the development of. projects under the: 
_ Federal reclamation taws and to provide. 
for Federal assistance in the - develop- 
ment of similar projects in the seventeen : 


‘western: reclamation States. DY non-Fed- 
eral organizations: ne | (italics added) 


The italicized reference to federal 
reclamation law was raised. several 


times during the hearings and de- 
- bates for the proposition that’ the 
| general reclamation laws would ap- 
ply to small projects. - 
The response from the sponsors, 


_ who opposed the “general incorpo- 
| ration” theory, was that the bill had 


_ two purposes. The local participa- 
_ tion in the development of projects 
under the federal reclamation laws 
is provided for in sec. 


_ we are concerned deals: with smal] 


lprojects. which are the “similar. 


| projects” constructed. by, non-Fed- 


eral organizations. This, the spon-. 
‘sors imply, means. that. general - 
~ reclamation laws should not apply 


3 merely because these projects | are 
similar. 


Sec. 2(b) of SRPA, 43 U.S.C. 
§ 429b (b) 1970, states that the “Fed- 
| eral reclamation ae peal -Tean 


_ 82 43 U. S.C. § 42a (1970) (Ttalies added).” 
843 UL8.C. §422F (1970). See letter from 
: Assistant Secretary Aandahl to Congressman 

Engle in H.R. ‘Rep. No, 481, 94th OMB Ast 
Sess., @ (1955). 


6.23 The 


main portion of the Act with which : 


contract. is 


‘the: Act of. Ti une 11, 1909. ny Stat. 
888), and Acts amendatory thereof 


OP supplementary as ig ( Se 


added) 


The ae plirase suggests: 


that incorporation was intended. If — 
the general concept of “Federal 


reclamation law’ embraces supple- — 
mental acts, and SRPA is supple- — 
mental, then it incorporates poner al 
cna on law. .- 

On the other hand, SRPA spe , 


cifically incorporates or otherwise 
references a significant amount of | 
_ general reclamation law. See, ¢.g.5 
Sec. 


2(c), 43° U.S.C. §:422b(c). 
(1970) ' (definition: of “organiza-— 


tion” as, inter alia, having capacity. — 
to contract with the United ‘States — 

“onder the. Federal 
‘laws”) ; 


reclamation 


4(a), 


gee. 4 


ble to those included: in preauthor- : 


ization reports required for a Fed- . - 


eral reclamation project”); sec. 


5(b), 43 U.S.C. §429e(b) (1970) 


(one of the elements setting. the | 


monetary ceiling for. the SRPA 
“* #8 that portion of 
the estimated cost. of constr ucting 


the project which, if it were con: — 


structed as a Federal reclamation. | 


_ project,” would be properly alloca- es 
ble. to nonreimbursable functions — 


such as recreation) ; sec. 7,43 U.S.C. _ 
§422¢ (1970) (to the same effect) ; 
and sec. 8, 48 U.S.C. § 42h (1970) — 


(Fish and. Wildlife. Coordination eG 


Act applicable). | 
"These, express reece thight 


, abe viewed as euperaunes if ney 


; 48 USC. 
~§ 422d (a) | (1970). (applicants for 
funds must submit plans “compara~ 


266. 


a lnmaion laws were incorporated 


into the Act. The detail of SRPA ' 

and the extent it specifically incor- : 

-porates other reclamation laws by 
able . to. 
- stand alone without reference to. 
| _ tations are, however, -possible.. As. 
we have seen. above, some sections 


reference .makes SRPA. 


other reclamation laws. . 


It should also be noted that ordi-- 
7 nary Federal. reclamation projects - 
are partially paid for out of the 


- Reclamation Fund, which. is gen- 


erated from public land mineral. 


fees and royalties. SRPA. funds are 


appropriated ‘annually: out of. the. 
General Treasury, subject. to an au-. 


thorized cost. ceiling which has been 


periodically raised by Congress. 
See Note 5, supra. This supports a: an 


eee of non-incorporation. . 


On balance, though, a review of 
the statutory Tangiage is not con-— 
| Report was signed by. Congressmen | 
‘Engle, Aspinall, | 
_. Brien. As will be explained below, 
the first two made very clear state- 
ments in the hearings. and floor de- 
: bates. that. incorporation “was not 
intended (See pp. 19-20, 93-24, 


elusive either way. We must then 


Yook to the legislative history. for 


further guidance. 
Be The Conference Report | 
The Conference Report. contains 


one suggestion. that: incorporation — 


was intended. The statement of the 
_ Managers on the part of the House 
explains the deletion in the final bill 


_ of provisions which would have ex-. 
tended the benefits.of at least part © 
of SRPA to the ‘nonreclamation 

states: 


easation the Eouse passed H. R. 8750, 


which would amend the Watershed Pro- - 
tection and Flood Prevention Act,. and. 


this legislation is presently pending in a | 
provisions of Title I (that title ap-— 


the Senate. Hnactment of H.R. 8750 or 
similar legislation would. give the non- 


reclamation areas of the Nation a pro-— 


gram similar to that- ‘provided by ELR: 
5881 but without the problens. inherent 


im. attempting to administer’ basic ree: 


"DECISIONS OF: THE DEPARTMENT OF ‘TETR®: INTERIOR. 


consistent, 
- nationwide application should prob- 
ably be construed to mean some: _ - 
thing other than incorporation. 


_ 188 LD. 


ae. legislation in non- reclamation 


states | | 
_ The obvious aerate. cont this 
statement is that federal reclama- 


tion law will be incorporated in the. 


reclamation states. Other interpre- 


of SRPA- expressly incorporate. 


other parts of reclamation law. See 
pp. 16-17, supra. Some of these 
standards may have been ill- suited 
to the East. The House managers 
might also have. been referring. to 


the fact that the Department of 


» Agriculture, which would have su- 
pervised projects.in the East: under. 
the Senate version, would have been 
| applying laws with which it was 


unfamiliar. ts 
The: ‘statement in the Conference 


Miller and .O’- 


infra). There is no evidence that 


_ they later.changed their. minds, nor 
did..the wording of section. 11 


change. If the House conferees were | 
their caution about 


AO, ‘Senate Report AS 03 
In -describing the purpose. and — 


plicable to the reclamation states), . 


the Senate Report ¢ on 8. 2449, states: 


MER. Rep. No. 2200, 84th Cong. 2d Seca Sa | 
7 (1956) (Italies added). 7 
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The provisions of the reclamation ieee 
generally, will apply in the operation of 
these, small enterprises. They must. be 
shown. to be justified under criteria used 
in: normal ‘reclamation procedures with 
respect, to approval and authorization.” 


Although this statement directly 


supports incorporation, it might be 
construed merely to refer to the 
fact that sec. 4(a) of SRPA re- 
quires applicants to submit plans 


“comparable .to those included in — 
| pre-authorization. reports required 


for-a Federal reclamation PTO] ject.” bas 
~~ to these. projects a within’ the four... 


It is interesting to note that the ; corners: Of. the bill. 


43 U. 8.C. § 492e(b) (1970). 
Senate bill had two titles, one ap- 


- states: which already en] joyed the 


benefits of the reclamation program 
and the other applying to the rest of © 

the country. Only the title dealing 
-- swith the western, states: defined the 
- program as a EDR emene, to. rec- 


Jamation laws - 
“D. House. Report | 


-. The House Report’o on EL R. 5881, 
TLR. Rep: No. 481, 84th Cong., 1st 
Sess. (1955) , contains little support 


for either theory. Unlike the Senate 
bill, H.R. 5881 had only one title, 
applying to all states. That title. did 


contain a section describing the pro-_ 


posed bill.as a “supplement” to rec- 
: lamation law. — | : 


Debates | 


-):The: floor - deb ates; ba culaely 
nee in the House, tend to ‘support 


eae east : 


: ~ 38, Rep. No. 1978, oath Cone, Ist. Sess, P. 
oo higy (4985)." z : 


re a 


" Conseeseiian Engle, a sponsor = 
of the House bill, stated during the 
debate of May 26, 1955: ; 


* All the reclamation laws, that ap- 


a, to this legislation are written within a 


the four corners of this: bill, which is 10 


_. pages long; and to'the extent that the rec- 
lamation laws appear ‘in this bill itis 
applicable to these projects and not ~ 


otherwise, This legislation does not in- 


corporate. by reference a volume an inch © 


and a half thick containing the reclama- 


tion laws, with.all the additions, amend- - 
ments and supplements since. 1902. Such 


portion of the reclamation laws as apply. 


ae, a et ae 


“iii to the ven torn... Dhere are 1 or 2 provisions like that — 
Pyne are teen wes ‘interest. payment on excess lands] where 


‘standards for instance, with reference to. - 


the engineering projects as required van- - 


der - reclamation: law are- ‘indicated, and — 
only those, 3 not the conn) reclamation 
law. oo 


To. the. ‘dines that SRPA. sould a 
, bring the East under the reclame, 


tion Taws, Engle replied: 


ook am SOITY | to: disagree, but we ‘have 7 

7 ‘taken’ this matter up. with the legal. eX: 
‘perts: in the. Department of the Interior 
and we have gotten legal opinions on. Ti 
‘It does not. It is a supplement to the rec- 
‘lamation law. IT £ is not an amendment of 
‘the. reclamation. law.. The reclamation — 
law applies: only to the extent mentioned 
-in the bill itself. The Teclamation Jaw 
Benerally. ‘does not apply.’ 


. [Ojnly to the extent that the reclama- 
‘tion. a law. itself is. pee neay referred to. 


6-8 101 Cong. Rec; 7148 (1955). 
_ 87-We have been unable to locate this legal 


opinion or any record. of it. Mr. Engle is. per- _ 
haps referring ‘to ‘the. testimony of Mr. ‘Witmer 
from the Solicitor’ S Office who testified during a 

the oust: hearings (se, ° D 


pp. - 21-28, sam: 
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and inde applicable within ‘the ant cor- 
ners of the bill does it apply. 


Other. Congressmen, including 


those. closely associated with the 


; bill, voiced the identical analysis.* 


Congressman Saylor, an oppo- 


“nent of the bill, dissented from this 
‘view, arguing that extension of the 


bill to. the: East would bring “gen- 


eral reclamation law to the Kast. 


me disagree. violently with the distin- 
- euished chairman [Engle] * * * who says 


that the only place the reclamation law 


is tied in is within the four corners of 


this bill. He has not Tread very car efully” 


the bill which now bears his name because 
. this bill will incorporate every ‘one of the 


reclamation laws that are written in the’ 


books; not those that affect particular 
projects, no; but the general reclamation 


law of 1902 and the reclamation law of 


19389 are in this pill.” 


The two views of the same bill are 
polar opposites, although Congress- 
man Saylor’s view as a project op- 


_ than the views of the eres Has as- 


88 101 "Cong. Ree, 
a added). | 
" 39MR. ASPINALL : 


7152 (1955) 


oR May t suggest, 


Mr. ‘Chairman, that this legislation is sup- 
these bills does -the. 160-acre limitation 


plementary to the reclamation act as such; 
that it does not take the place of the reclama- 


‘tion law now on the statute books, but: is sup- — 


“plementary thereto ; ‘and, only. where the legis- 


Nation now before us makes direct reference - 


~ »-to: the: general reclamation law will the: gen- 


eral reclamation law be followed, otherwise 


_, the bill now being discussed will be followed. 
101: Cong.’ Rec. 7142f (1955).- 


MR. JONES OF ALABAMA: .Let me ne 3 


; ‘emphatically - and positively that the amend- 


iment I expect to offer [to include the non- — 


reclamation states] will not touch side, edge, 
nor body, any. provision. of the reclamation 
.. law or: any ‘other law.as far as amending it, 


; -superseding it, or bringing into. play anything 


_ _ that is not already before us in this bill: 
101 Cong. Ree. 7151 (1955). , 
a 40. 1101. Cong. Ree. 7151. (1985). 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR — 


(Italtes 
7” number of Congressmen: : 


[85 LD. 


tro. Plastics Corp. ve . NLRB, 350 


U.S. 270, 288 (1956). : 
It might be argued that each of 
the quoted statements against incor- 


. poration was made in the context of | 


countering fears that the reclama- 


tion law in toto would be extended 
to the East. But since the federal 
| reclamation laws are limited by 


their own terms to the reclamation. 


states, they might not apply to the 


East even if incorporation did oc- 
cur; that is, there would be incor- 
poration in the West but not inthe 
Hast. ‘However, the opponents of 
incorporation, the bill’s | sponsors, 


. made almost exactly the same state- 
ments in the hearings in response to 


questions totally divorced from the 


issue of the applicability of the rec-_ 


lamation laws to the Kast ees dis- | 


_ cussion at pp. 23-24, infra). 


F. ere caring? | 
During the House Hearings’ in 


‘ponent perhaps deserves less weight / Feb, 1955, the following inter. 


change occurred between Mr. Wit- 
mer, testifying on behalf of the De- 
partment’s Solicitor rons and a 


MR. YOUNG: In the present form of 


apply? i | 
~ MR. WITMER: In. HR, 104 the land. 


‘\tinitation provision would be required. | 
; In H. R. 884. it would not be applicable. ° 


MR. YOUNG: The power preference 
would apply in. both of them?.’ eae 

MR. WITMER: The power preference 
is not mentioned in either of them. 

MR. YOUNG: In that case it would 


“not: apply? 


MR. WITMER: My miswenwind I 


speak only for myself—is that it would 


not be applicable. In other words, power- 


plants that would be. built under ‘these ~ 
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bills will be the local interest power- | 


| plants. 

MR. DAWSON: 

yield at that point? 
MR, YOUNG: Yes. 
MR. DAWSON: 


~ not include the power preference? | 


‘Just: referred to-is. merely a definition of 


. the term: “Federal. reclamation laws. * Tt 
does: not at that. point. say. that the Fed-. 
eral. reclamation laws. shall be applicable. 
‘The bills, both. of them, provide in their . 


last: section thatthe act shall be a supple- 
ment to the Federal reclamation laws. - 


Again, speaking. only for myself, it is 


- my judgment that saying it is a supple- 


ment to: the. Federal reclamation. laws 
does not, make, alt, the reclamation. laws 
hes applicable, without more.* 


‘Later. during the same hearing: 
MR. YOUN G: Page: 4 of the. bill states 


the. purpose of the: act is’ to encourage. 
State and local participation in the de-.. 
velopment of’ projects under the Federal — 
reclamation: laws. Would that raise any 
- doubt as: to whether or not Federal laws. : 


applied? It seems. possible to: me: to: argue 

that. Federal reclamation. laws. might. 
MR. ‘WITMER; And it goes on fur- 

ther—and to provide for Federal assist- 


-ance in the development of similar proj- 


ects in the seventeen western. reclamation: 
states by: non-Federal organizations. . 


I pra gr asia and the state 





a Federal Absistonce for Smatl Becniueon 
Projects: Hearings on H.R. 1045 FT.R. 348, and 
H.R. $817... Before: the Subcommittee. on: Irriga-. 
tion and Reclamation of the House Committee 
on Interior and Insular Affairs, 84th Cong., 


gt Sess, 2526 (1955) (Italics added). This 


_ off-the-cuff opinion: was contrary. to 2 pub- 
- lished opinion.of the Solicitor issued ten. years: 
- earlier. See Sol. Op., M—33902 (May 31, ae) 
ar discussed: at p. 25, infra. 


Will the e gentleman 


Would not: that be’ . 
covered on page: 2, “subdivision (b), that. 
the. Federal reclamation laws shall be 
applicable. to these projects? Does that 


' above: 


ment, of purpose make it clear that it. is : 
double. barreled. Sas ; ih $i 


7 Congressman Aspinall voiced much 
the same view.*? 


Commissioner - of) ‘Bedlannvon ; 


Dexheimer testified that the feasi- 
bility and reasonable risk provisions 


did not refer back to the reclama- 


oe, tion. law and reclamation stand- 
“MR, WITMER : ‘Sir, what you have. | 7 | 


ards. ; | 
- In addition to these spaciae refer- 


ences | to incorporation, there are 
humerous. instances in the hearings 


in both the House and. the Senate: 


where it:is obvious that the Repre- 
sentatives, Senators and witnesses’ 
clearly assumed. that if a specific = 
provision were not spelled out inthe 


bil, it woulcn not apply." oo 


42: House Hearings; supra, at ot. ; 
4346 & & © Now I-am not quite-sure that we 


have defined: the. situation. clearly enough in: 


this. bill with reference to: what portions of: 


the reclamation laws should and should not” 
apply, and no doubt this bill: needs | some: clari- " 


fication:on that point. 
There: are @ great many - things in the: 


reclamation law:;.it is quite a book, if' you get” ‘oat 


it out and read: it..We would not want for. in- 
stance, to: ‘impose upon ‘these: local: districts: 
the construction standards and some of’ those 
other things: that: are. specifically: set’ forth in 


. the reclamation law. oe H ouse Hearings, supra; . 


at. 26: 


- House’ Hearinga, supra; at 30. This: of: | 
course is: contrary. to: the: statement: in the: 


Senate. Report: quoted: above ; “see text accom- — 


, panying:n. 35. 


. 45 Because: the ingens i which a ieee 
at the, hearings assumed: nonincorporation are 


‘so numerous, and‘ because: it is: often: necessary: © 


to: reproduce an-.entire. page: to. make the as-_ 


sumption clear, the: following summary gives: — 
only the speaker,.the specific provision of the- 
_Teclamation: laws at. issue; and. the: page num- 


ber in. the hearings: (a) House: hearings:cited © 


Association’ (160-acre lmitation):. (p. 50):3:. 
Congressman: Engle. (160-acre limitation) (ps. 
61); Interchange between Congressmen: West-- 
land and. Haete ere power: preference.~ 


(Continued) 


Doyle: Boen, National . Reclamation: — 


7 "With ‘the exception of ce | 

man Saylor’ s direct statement to the ° : 
contrary, it seems fair to conclude 
that, at least at the time of the hear-. 


ings and debates, both Houses were 


working on the assumption « of non- 7 
this section, issued eleven‘years be- | 
fore SRPA’s’ passage, treated’ the. ~ 


2 incorporation, 7 : 7 . 


"DECISIONS. OF "THE: DEPARTMENT: or’ THE: ‘INTERIOR’ 


ss The Use. of: “supplement? inp 
the Boulder. Canyon eee 


feat Act. 


vadesi.. = 


This Act shiail He. destied: a siepplement : 


= to: ‘the:reclamation. law,, mhich: ‘said: TeC- 


As A 
bie a 





| (Continued) 


clause: (Dp.. 78): : pate: ciauee batween: -Con-- 


. gressmen Christopher, .Aspinall,. Sisk-and wit- 
- nesses: .-(160-acre limitation) (pp. 75-76): 


“bs i. 5 


On i fs fe taelugieh: of ‘the 
eacnd clause in sec. 14 suggests that 
Congress. ‘believed the’ first clause 
alone. was insufficient to cause in- 
corporation. 7 : ee 

However, a Solicitor’ S Opinion o on 


second clause as if it were ‘surplus-" 


age and interpreted the first clause. 


* as sufficient by itself,to cause incor-— 
Bos. 14 of. ie Boulder Cai : 


: ‘poration. In this opinion, the Solici-. 
Project 2 mee enacted i im. 1928, ie 


tor’ determined that’ the Coachélla - 


3 ‘Valley: was subject to the 160-acre” 
limitation. ‘Solicitor’: 8 Opinion, M-. 


: 83902. (May: 31, es" The isguaaid 


tamation Law. shall govern’ the construe- : 


Lloyd. Halvorsen,. National Grange and various “ 


Congressmen -(160-aere. limitation: and: "power: 
- Written 
statement of James: Patton, ‘National:‘Farmers © 
Union (160-acre limitation;. ‘power: ‘preference - 


preference . _clause)- (pp. + 85-86) ; $ 


clause)-: :(p..99) 3 (b)- the: Senate. Hearings ré- 


“ported in: Small Projects—Distribution Sys-« 


bens, Hearings. 0m S. 164385 405, AR: LOS, 
H.R. 513, Before-the Senate Subcommittee on 

Irrigation and: Reclamation. of the Committee 2 
on: Interior and Insular. Affairs, 84th’: Cong., : 
Interchange between Sena- - 


. Ast. Sess, - (1955).: 
tor Anderson and J ohn Bliss, National Recla- 


lMmitation). - “(p.: 29) 3; “Written. statement. of 


William’. Welsh, . National’ Reclamation Asso-: 
ciation” (160-acre ' limitation):.: (pp... T1=%72).3. 


- ‘William’ Welsh,:National. Reclamation. Asso- | 


eae elation (160-acre limitation, power preference :.- 
clause) (p. 87); Letter from: Paul- Rowell, 
_ Upper Columbia: ‘River. Basin -Commission: of « 
_ . Oregon to. ‘Senator Anderson - (160-aere' limita- © 
*. tion) (p: 98) ¢ Interchange. between Senators ° 

_ Anderson, Kuchel, ‘and Wilmer Bennett,.: De-' 


partment of’ thé Interior: (issue: of who will 


hold ‘title: to: small: Drojects when . vey, = 


paid. out) . (p: 101). 
148 43 U.S. C.. § 617m aay. 


Ty gre 


concluded: (p. 5). Se 


tion, operation, and. management. of the. 
| works herein authorized, except as. other- = 
wise: herein Ue ham “ [Italics added.] . | 
om : eee a réclamation law,” it incorporated into the: : 
former’ statute the 160-acre’ ‘limitation’ of‘ | 
the Act of June 17, 1902, Webster défines '. — 


* ‘When Congréss ' ine ‘sec. “14 made the 
Boulder Canyon ‘Act #5. supplement to the” 


~ 


the. word “supplement” . as’ “that which — 


-eompletes, or makes addition ‘to, “some-" 
thing already organized, ‘arranged, ‘or-set 
apart.’ ee 


(Webster's: “New . ‘International af . 
Dictionary;:. First: ‘Edition,’ (2083). ‘Thus, : - 


. “supplement,”.. as. used. ‘in--the ‘Boulder’; 


Canyon. Act, means an addition, to: -legisla-... 
tive enactments already existing. 


In support of his interpietation 
of the term “supplemental,? ” the So-* 


licitor cited numerous federal ‘and, - 
-mation:‘Association:. (160-acre ‘ limItation): : (p:. . 


9): Senator Jackson’ (160-acre.mitation) 
(p..17)-3 Mr. Doyle Boen, Eastern. Municipal: 
Water District, ‘Hemet, ‘California : (160-aere:: 


c state, ‘cases: which are: discussed. be- | 


“Ih. a ee opinion: pingtest 


years later,’ the ‘Solicitor advised 


that the excess land laws apphed to™ 


. the Imperial. Irrigation. District. 
Solicitor’s Opinion, ‘M-36675, 71. 
LD. 496 (1964) 1964, The Solicitor 


found a a Congressional. directive out-. 


side sec. 14 of the Boulder. Canyon = 
| Project Act to apply: the 160-acre: : | 
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eve, ate, * lene 


: eee to the Imperial Valley, 
but also stated: 


This seueliision’t is reinforced L by s sec. 14 
which provides: that reclamation law “ex- 


 eept.as. otherwise herein: provided” shall. 
govern “the construction, operation, and ‘ 
management, of: the: PRONE works, J t 


‘Thus thio’ 1964 opinion selfs on. 


_ the: second, rather than. the first. 
clause of sec. 14. An appendix to the 
opinion sets forth Footnote 5 of the 
-. Memorandum in Behalf of the. 
United States with Respect to Rele- 
vance of Non-Compliance, with 
Acreage ‘Limitation of Reclamation 
Law, filed in the case:of Arizona v. 
, Oct. Term. 


California’ No. 10 Orig. 
1957, Before the Honorable Simon 
Hi. Rifkind, Special Master. In that 
memorandum: ‘Solicitor General 
Rankin: ad that’ sec. 14 incor- 
porated’ the “general | Yeclamation 


laws, but relied: more heavily on the’. 


second clause than the first. 


Sec. 14 is written in sucha way : 
that the sufficiency of the first clause’ 
alone need never arise. Althou gh the 


1945 Solicttor’s Opinion-is the only 
one of the three that directly sug- 
gests that'the first clause is suificient. 


to, cause incorporation, it. contains, 


the most: in depth analysis ¢ of sec. 14. 
ike, also was.the only-one written be- 
- fore Congress debated and. enacted 


i SEPA. 


“iH Federal Court Decisions | 


. Solicitor. Harper’ s 1945 opinion 


- cited a federal court case, Ste, Com- 


|  panies,: Ine. ve De: Vinney County | 
: ae g. F. SnPP- 698 " igen 


except. as: otherwise herein brovided.’ ” 4S 
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1933). That a ee me the oes : | 


retary had:no authority under either — 


the Boulder Canyon Project Act or 


the reclamation law to accept the 
cession from the State of Nevada of -— 
‘exclusive jurisdiction over the Boul- - 

' der Canyon Project Reservation, 
- The court looked beyond the Boul- 


der Canyon Project Act to general 
reclamation law because, in® its’ 


words, “the Project: Act is deemed’ 


aupplomanye to. the Reclamation 
Law.” aa | Pak ea foe 
. Two more Reon ae isiene from 
the Ninth Circuit have’ wrestled — 
with the meaning of “supplemental 


to the reclamation laws.” In United. 


States v. Imperial Irrigation Diss 
trict; 559 F.2d 509: (9th. Cir. 1977), 


the: court upheld: ‘Solicitor Barry’s' 


1964 opinion that the 160-acre limi- 
tation does apply to the Imperial: 
Valley..In. Touene this on 
the court reasoned :” : < 


oh See: ‘4 of the [Boulder Canyon] 
Project Act stated that , the Act was. 

“supplement” . to the. reclamation. ee: 
43 U:S.6. § 617m. By ‘the operation of 
Sections 12 and 14, the Project Act was in- 


‘corporated into the, framework of. the 


reclamation laws kA AT : : 


: Althoush the: eae: there’ nelied on: 


the first: clause, later in the opinion’ 
primary emphasis. is. placed upon. 
the second clause of sec. 14 of the. 


7 Boulder Canyon Project. Act: 


See, 14 of: the ‘Project Act ‘reinforces 


— the command of: Sec.. 4(b)- by providing . 
. that the “reclamation law’ shall govern 


the construction, operation, and -mans- | 
agement of the works herein . authorized . 


> 
, 4 


=f 860 F. 2a at 527. “ 


2712 DECISIONS OF THE 


U.S.C. §617m. The Project Act thus ex- 


plicitly calls for the reclamation law 0 


-. govern contracts for payment to the 
United States for the. “construction, Op- > 


eration and. management of the ALl- 


. American Canal. 


Of even ses interest is u olo- 
a Homesteaders Cooperative As- 


sociation v. Morton, 506 F.2d 572 


(9th Cir. 1974). That case involved 
a project built with SRPA funds 


in. Hawaii. Plaintiffs sought to set. | 


aside a contract between the irriga- 
tion system and a resort complex. 
Plaintiffs argued, inéer alia, that 48 
U.S.C. § 521 (1970) requires. the. 


Secretary of the Interior to be a 


party to contracts for the sale of 
surplus. water from reclamation 
projects including small reclama- 
tion projects. 

43 U.S.C. $521 (1970) was en- 
acted in 1920.and is part of the gen- 
eral reclamation laws. The court 
stated : 

. We agree with the district court’s 
‘termination that 48.U.8.C. § 521 does not 


apply. to projects constructed under the 
1956 Act. It is true as the district court 


pointed out that a provision of the 1956. 


Act, namely 48. U.S.C. § 422k, provides 
that provisions of the Small Reclamation 


Projects Act of 1956, “shall be a supple- 


ment to the Federal reclamation laws.” 
But this does not mean that alt provi- 
sions of the. general federal reclamation 
and irrigation laws, including 43 U.S.C. 
§ 521, shall apply to. projects sanctioned 
by the 1956 Act.” [Italics added. i 


| as court also describes the SRPA 
as. “separate. legislative plan” 
cute different from the general 1 rec- 


- lamation laws.°° 


48559 F. 2d at 527. 
49506 FE. 2d at 579. 
60506 BF. 2d at 579. phe: Small Reclama- 


‘ian Projects Act bes * is a separate. legisla-- 
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de- 


tively small reclamation projects. 


88 LD. 


Despi ite these jisclatmers at incor- 


- ~poration, the Court of Appeals went 
on to scrutinize 43 U.S.C. § 521 


(1970). and found that it did i in “fact 


- conflict with SRPA. 


It then stated: 


In dealing with a small. reclamation 


- project, where the provisions of the gen-. 


eral. laws run at. eross-purposes with | 


those of the 1956" Act, the latter must 


Pe * 


- Because both the distiioe ‘ni Cir- - 
cuit specifically found that. 43 


—UzS.C. § 521 (1970) did not apply 


to SRPA projects because it. was 
inconsistent. with the provisions and 


scheme of SRPA, it appears that 


when those courts earlier held that 
sec. 11 does not incorporate all fed- 
eral reclamation laws, they meant 
that sec. 11 does not incorporate 
Jaws inconsistent with SRPA. and 
thus incorporates less than “all Fed- 
eral reclamation laws.” The resi- 
dency requirement is, however, fully 
consistent with SRPA. _ | 
While both these cases contain. 


language which apparently applies 


to the question at hand, it is im- 
portant to note that neither court 


tive plan that allows state governments to 
develop their. arid land resources through rela- 
) Thus. the 
construction of 48 U.S.C. § 521 proposed by 
plaintiffs. would thwart the fundamental 


_ policy of local land reclamation which is the 


basis of the.Small Reclamation Projects Act.- 
Ibid, The lower court opinion, Molokai Home-. 
steaders. Cooperative Association v. Morton,: 
356-F. Supp. 148, 151 (D.C. Ha, 1974) de- 


. seribed the SRPA as “ * * * a separate and 
independent means to make federal loans ~ 


available for the construction [ot small proj- 
ects] Mf may te tekst 
m om oe. * ee 
cee with federal participation limited to 
the role of a lending ‘agency.” 
51 7bid, The district court engaged in a 


_ similar inquiry. (856 F. Supp. 148, 152 2 Cc 


Hawail a 0). 


264) 
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“REQUIREMENTS TO SMALL RECLAMATION SEG = ACT PROJECTS 
Sully 17, 1978 — 


had to ere the precise question 
whether the word “supplement” is 


_ sufficient to incorporate all reclama- 
inconsistent, with. 
SRPA.In United States v. Imperial 
Irrigation District, supra, the court. 
could depend on the second clause 
of sec. 14 of the Boulder Canyon — 
Project Act. In Molokai, supra, the 
: provision in the recl amation laws 
inconsistent with 
(SRPA. In addition, the Ninth Cir-_ 
cuit held that 48 U-S.C, § 521 (1970) 


tion law not. 


actually was 


would not apply by its own terms 


- since that section applies only to. 
sales of water and the contract in 
Molokai was for space in the irriga- 
. ‘tion system’s ditches through which — 
‘the resort. poupeey would run its | 


own water. 


a State Court Deine. 
~ The 1945 Solicitor’: 8 Opinion cites 


a sizable number ‘of state decisions 


for the proposition that a supple- 
mental law incorporates the general 


body of law it supplements. My re- 


view of state cases | indicates that 
they do indeed support that. propo- 


| probably; in error when. he testified 
in the: House hearings that the lan- 


«tinea County Bank, 56 Mont. 363, 
«185 Pe 162 (1919). In that case, the 


issue was. whether the Enlarged. 
Homestead Act, Feb. 19, 1909, 35 
Stat. 639, incorporated the: schema 
body. of homestead law. such. that. 


the entire 360 a acres would be exempt 
from exectition on a judgment. The © 
Enlarged Homestead Act contains — 
no language making it supplemen- 
tary to the homestead laws. In other 
ways, however, it does resemble the 


SRPA. Both Acts attempt to fila 
gap in existing legislation, Neither oe 
represents a totally new idea orpro- 


gram. Both refer on numereus oc 
casions to standards found in the 
general legislation. ‘The court held’: 


The FE Enlarged Homestead el is mer ely . 
| supplementary to the original Homestead 

Law and is to. be construed as a part. ‘of 
it. Ja. Ae 


Despite. the: Startle the 


SRPA and. Enlarged Homestead 


Act differ in many important re- 


| spects. The Enlarged _Homestead 


Act is considerably shorter than. 


SRPA. More important, the basic 


structure.of the Enlarged Home- 


stead Act suggests that the relation- 
_ ship between it and the basic home-~ 
stead law differs from that between 
~SRPA and. the reclamation. laws. — 


‘The Enlarged Homestead Act res. 
sition, and that Mr. Witmer was © 


fers to the provisions of the home- 


stead laws only where it imposes @ 
requirement in addition to those in: 
guage in sec. 11 was insufficient to. 
 eause incorporation. (See pp. 21-93, 
supra.) Of particular interest is 
First State Banks of Shelby v. Bot- 


the ‘homestead laws and wants to 
make clear that the addition is not. 
to be interpreted so as to supplant. 


_ the original requirements. For eX-, 
3 ample, sec, 2 provides: | 


That any: per son applying to enter land: . 
under the provisious ‘of this Act; shall. 
make and subscribe before the proper 
officer an affidavit .as required by section 


twenty-two. hundred: and. ninety .of the: . ; : 


OT 


Revised. Statutes, and: in addition there- 
to shall make affidavit that the tand .- 


sought to be entered is of | the character 


described. in. section one of this Aci, * * * 


_ Etalies added]. 


.. Sec. 5 does not follow iis pat 
| ‘ca It provides that nothing in the | 
Enlarged Homestead Act affects 
the rights of entrymen to make a 
- regular: homestead entry in the En- 


- lerged Homestead states. : 


In the SRPA, references to the 3 
reclamation laws are generally not: 
accompanied by’ requirements addi- 
tional ‘to those: in the reclamation: 
laws. Nor are. they similar to seen5 | 
. of the Enlarged Homestead Act. 
First State Bank of Shelby v. Bot-. 
supra; is; 
thereforé, ‘not. niecessily control- 


timeau County Bank, 


ling of the SRPA. 


Ud. Administrative: ‘Pravtice’ 


The: administrative. piictice ‘of 
the Bureau of Reclamation has been. 
to. apply only ‘those. standards. of: 
the reclamation’ laws whith’ are con 
tained within ‘the four corners of 
the Act.’ ‘Nonetheless, SRPA con-” 


tracts state that they are made: 


ects Act. of 1956. (Aug: 6, 1956 


Tt is not clear. why this broad in- 
“corporating language is used. The — 
body of the contract does not. cite to 


or incorporate provisions ofthe rec- 


~amation laws other’ than those spe- 
: cifically required by SRPA. It 


-14-06-500-1388 “Amend 
“ment No. 1. between United ‘States ‘of America 


- -® Contract: No: - 


and the Hidalgo and Willacy Counties Water 
Control and Improvement District No. :1. 
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might: be boiler alats language it in- 


serted without reflection; or because 
it. was viewed as necessary im order. 
to give effect to those provisions of 


the reclamation -laws ie a re-. hg 


quired by SRPA.. | ; 

The. authorization clause does not. — 
by itself impose contractual obliga-_ 
tions. It merely. designates those» 
statutes upon which the Department: 
relies for atithority to enterthe con-. _ 


_ tract. Given what is. apparently ao 
consistent administrative practice: 


of not including the ‘general recla- _ 
mation standards in. the body. of a 
SRPA - contract,’ it is not clear’ 


| whether that’ threshold> authoriza-. 


tion represents an administrative - 
practice of considering: the: SRPA- 
part and ae of tha general: rec" 


| lamation laws. 


EB, en oe 
“The record on this noi is ee | 


. The use of the word: “supplement” 


in this statute is -ambiguous.and: 
must be defined by reference to the 
legislative history of this Act. The: 
Act’s sponsors were insistent in the’. 


= debates that “supplement” did-not: 


eR In pursuance | “generally of the: 
ee of Corgress approved June: 17, 1902, 
(32 ‘Stat. 388), and ‘acts. amendatory or 
A supplementary thereto, and particularly 
pursuant to the Small Reclamiation Proj- . 
70 Stat. 
1044): as aménded, all herein: collectively 
styled the “Federal Reclamation Laws,” *. | 


mean wholesale Incorporation, al-: 
though the better view would prob-: 


ably be: ‘to hold that, wholesale in-' 


corporation should result. Certainly 


the view of the state cases and prior: - 


opinions construing: similar’ -lan-: 
guage in other acts argues strongly. | 


for such a conclusion, 


-Tti 1s likely that Cn ae En- | 


gle and other sponsors: (as-well as: — 


Mr. Witmer from the Solicitor’s Of- 


| fice) were in error when they. assert-: | | 
ed positively that B “supplement” 7 


does not incorporate the general. 
law, but they asserted it neverthe- 
less. T must assume— Congressman 


CUMULATIVE: : 


7) 
| ‘SPECIES ACT oes 28, 


IMPACTS—SECTION 7 OF ‘THE: sxoinennny 
1978, 87. STAT. 884, ioe 


ms = 


duly 19, 1978" 


- Saylor’ s ie voice eS the contrary 

 — notwithstanding—that: Congress. as 
-® whole made SRPA a “supple- 
“ment” to. reclamation. law on. the 
basis of that. understanding. There- 


fore, I conclude that the Act does not 


incorporate: the. remainder of recla- 


mation law, including the residency : 


te requirement. . In future ‘Instances. 7 
e sideration of not: only the impacts | of the 

particular activity. subject’ to: ‘consulta- 
tion, but also the ‘cumulative effects. of ©. 


where the sponsors are not so clear, 
ie however,. a different result might 
obtain... : 


eae One. final caved: oe See me 
ad thas SRPA. loans. are ‘being used 
oe es with increasing frequency | to build 
__° facilities for projects which receive 
ens benefits from. other, ordinary recla- 
"mation projects. It should be clear. 
_» “that the non- -application of resi- 
- ‘dency. under SRPA does not. waive 


the residency requirement. for those 


lands. also receiving water from 
-projects authorized under reclama-: 
“tion law. Specifically, where lands ,.. 
‘are receiving benefits from. both ‘an 
SRPA. Joan and an ordinary recla- 


mation project, the residency re- 


- quirement.- asiwching: to the latter... 
FROM: SOLICITOR - 
| SUBJECT: 


‘Excess . 
lands receiving non- -SRPA oe 

-under reclamation law must. be di- 

a vested according to that law, even if 
‘interest: is paid on that portion of 


a the SRPA loan serving excess ‘lands. ; 


“would apply. ‘The same holds true 
for the acreage limitation” and its 
divestiture . requirement. 


This opinion was prepared with 
the assistance of John D. Leshy, As- 


sociate. Solicitor, Energy and Re-- 


SOUTCES, : and Bruce Landon, at 


: torney in the Solicitor’ S Office. 


"Lo Krvwrr; - ngs 
| Solicitor. 
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CUMULATIVE IMPACTS-SECTION eo 


7 OF THE ENDANGERED SPECIES 


ACT. EG. 8 28, 1973, 87 STAT. 884, rae 
- 892). — | 


“Endangered. Species ‘et of 1978: ‘See. 7 - 


| ts Consultation: 


‘Sec. q of the Endangered Species Act: and a 


“the Seeretary’s. regulations. require. con- pee 


-other ‘activities; or programs: which ‘may 


Th aetermminitig + anton: iprojécts or -activt: ae 
__ties should be. evaluated: while ‘reviewing | 


cumulative impacts to endangered. species 


‘or their habitat, a “rule of reason” should - _ 
be applied which considers inter alia; the 

sequence of those impacts,. the degrée. of 
_ vadministrative - discretion: remaining: to 


be exercised, and similar factors: pte of 

) Saal 19, 1998 - 
| . OPINION. BY Bat 
OFFIOR OF THE SOLIOITOR ‘ 


TO: ' DIRECTOR, ‘FISH. AND 


, WILDIIFE SERVICE 


PACTS—SEC..7 OF THE — 
- ENDANGERED. SPECIES: | 
(ACT: 00 


This reppeiiia to. your peagied for 


our views on the extent to which | 
the cumulative imp acts of other 
projects or activities are required to 


be considered | during: Sec. a con 


| sultation. an 
Ima memorandum, Antea Mar: 28, _ 


197 8 the Commissioner of the: Bu- - ; 
reau of Reclamation requested the asi 


have similar Ampacts on a listed Species aad 
oF. its, habitat, . op ce 


CUMULATIVE. IM- 
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| initiation of Sec. 7 ‘deulenion for 
the Narrows Proj ect on the South 
Platte River in east central Colo- 
 -rado. On Apr. 21, 1978, the Depart- 
ment received a miles request for 
Sec. 7 consultation from the Rural. 
Electrification Administration con- 
cerning that agency’s involvement 


in the "Grayrocks Dam. and Reser- 


“voir Project on the North Platte 


‘river in Wyoming. Both of these re- 


| quests | for consultation. concern the 
anticipated impact : of the proposed 
projects upon the habitat in the 


‘Overton: to Chapman. reach of the» 
Platte River in Central Nebraska. 
This area has ‘been utilized by the 


“'Whopping. Crane during the an- 


nual migrations | to aad from its ~ 


nesting grounds in northern Can- 


ada. Critical Habitat for the Crane 


was published as proposed rulemak- 
ing in the federal Register on Dec. 
16,1975, and we understand that the 


final rulemaking will be published a 


soon. The Overton to Chapman 
reach of the Platte River was in- 
cluded within that pipet desig- 
nation. — 


Following the initiation of con- _ 
sultation onthe Narrows: Project, 


the Dep artmental consultation team 


“was confronted ‘with several ‘ques- 


‘tions concerning the’ consideration 


to be given other proposed projects net : habitat ‘of such 
es -.. tion or modification of ‘habitat ‘of ‘such 


; -species.which is determined by. the Sec- 
retary, after consultation. as. appropri- 


and activities which are in the plan- 
- ning or construction | phases and 
- which may also impact this habitat. 


Specifically, does sec..7 require the 


consideration. of the effect of other 
activities | or programs whose im- 


pacts might be ‘cumulative to -the 


i proposal at hand, and, af. so, how 


- immediate ete the. ae ‘ot 
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| Hes tlie actin or programs 


be before they should be considered. 
In our view, sec. 7 and the Secre- 


tary’s regulations require the con- ~ 


sideration of not only the impacts — 


of the particular project subject to 

consultation, but also the -cumula-. 

‘tive effects: of other activities or — 
programs which may have similar 
impacts on a listed species or its 
‘habitat. The focus of sec. 7 consulta- 
tion should not be limited to the in- 
‘dividual impacts ‘of the activity - 


under review. Rather, consultation 


should also look at the cumulative 
impacts of all similar " projects in 
: the area. | 


See. 7 of the Endangeredl Species 


“Act provides: 


| The Secretary shall. review. other pro- 


< grams administer ed by him and utilize | 


such programs in furtherance of the 
: purposes of this chapter. All other Fed-. 


eral departments and agencies shall,.in 


| consultations with and with the assist- 
- ance of. the Secretary, utilize their au- 


- thorities in’ furtherance of the pur- 


poses of this chapter by carrying out 
programs for the conservation of ‘en- 


 -dangered species’ ‘and threatened spe- 
' cies listed ‘pursuant to sec. 1583 of: ‘this 


‘title. and by taking ‘such action ‘neces- 
— Sary: to insure that actions authorized, 


| funded, or carried out by them do not 


jeopardize the continued ' ‘existence of 
sucli ‘endangered ‘species ‘and threat- 
ened species er result in the destruc- 


ate with the affected States, to be eriti- - : 
a eal. ; 
16 U.S.C. § 1586 (1976). ma : 
Regulations: implementing ' sec. 7 
Wwére published as final rulemaking 
on Jan. 4, 1978. The consultation 
regulations, in’addition to describ- 


ore) 
"SPECIES ACT (DEC. 28, 


CUMULATIVE - TMPACTS=-SECTION 7 OF THE ENDANGERED ~ 
1978, 87 STAT, 884, 892) 


iJ uly 19, 1978 


ing ‘the Ueansdltation procedures, 


calso. define the. significant . terms 


used j in sec. 7. 

The Act and. the pages 
when read together, make it clear 
‘that the responsibility for compli- 


ance with sec. 7 falls on Federal 


agencies. However, the Act and reg- 


ulations are silent as to whether | 


cumulative | impacts are to be ad- 
‘dressed or the degree of imminence 
‘of such impacts before they must be 


considered. In. order to answer these 


questions it: is necessary. to analyze 


: the intent of the Congress when 
_ passing sec. 7 as well as to review | 


= judicial interpretations and to draw 
ss analogies from similar. statutes. 


The Congressional intent as ‘ex- 


pressed in the purposes section: of 


systems upon which endangered 


and ‘threatened species depend may . 


16 USC. 


be conserved, | ae DD. 


$1581 (b) (1976). “The Fifth Cir- 
~ cuit ‘Court of Appeals i in the Mis- 
- sissippi Sandhill ‘Crane case, Va- 
tional Wildlife Federation v.-Cole-— 
man, 529 F.2d 359 (Sth Cir. 1976). 


recognized the need to consider the 
cumulative effects which were oc- 
curring on the entire habitat. While 
reviewing the anticipated impacts 
from the construction:of Interstate 
410, the court noted: that the habitat 


was also being impacted by timber: - 


-Management practices and land -de- 
velopment. After. discussing these 
| other’ impacts the court stated’: 


273-816—78——_4 


. the erane and its. habitat. 


. the eee and. the aisiaend F 
generated by it do not further threaten 
(Italics 

added. ) 


529 FF. 2d at 874. 


When reading ‘the ecosystems 
protection provision together with 
this judicial interpretation, it is ap- 
parent that Congress intended that 


the Department not limit its consul- 
tation role to a piece-meal analysis — 


of the impacts of individual proj- 


ects or activities on endangered spe- 


cies habitat. ‘Rather, a, reasoned in- 


terpretation | of these provisions — 
requires an. analysis of all pending - 


impacts upon the ecosystem, before 


| determining whether the more lim- 
ited impacts of-any.one particular _ 
proposal will Violate the. prohibi- : 


| tions of sec. 7. 
the Endang gered Species Act was to 


provide a means “whereby thé eco-- 


The Corps of. eee ane eS- 
tablished this type of standard for 


review of permit applications _ to. 


conduct activities in navigable - 


waters of the United States (includ- 
Ing sec. 10 and sec.:404 permits). In — 
determining the “public. interest” _ 
under that: program, the corps is _ 
constrained by its regulations to ex- 
amine “the probable impact of 


[the] proposal in relation to the 
cumulative effect created by other 


existing or antici pated str uctures or 


works.’ » 838.CFR: 320.4(a) (2)-(iv), 
49 FR 37129-37164 {July 19, 1977). 
Likewise, the Fish and Wildlife 
Service’s own guidelines £ for review 
of the activities in navigable waters — 
pursuant to the Fish and. Wildlife 


| Coordination Act. require.an exami-— 


* * * appellees [Department of Trans- - nation of “ “ck & * cumulative effects 


portation] have a duty to insure that when view ed i in ele context of other — 


‘. ne (Dec.1, 1975). cy, 


‘ipated” impacts © are. well. “docu> 


-. mented. Other. proj jects, however, 


are subject to such major legal, eco- 
nomic and’ other’ restrictions’ as to 


have little probability of ever being : 
: undertaken. 7 i 
| _ Again, neither the ‘Sndangored 
| Species: Act nor the regulations 
provide any. specific guidance on _ 
‘this point. ‘Nevertheless, a sizable 
: body of law has been’ developed 1 in 
the area of’ predictive ‘analysis. 
- under. NEPA. Federal _ agencies 
_ have been ‘challenged in ‘court. for 
failing .to. include an- adequate : 
analysis of. other future projects or 
of all possible alteratives to the 
proposed action. The courts have 
3 developed. a “rule of reason” in de- — 
‘termining the scope of a in 
lative ‘impacts onan endangered 7 
or threatened species ecosystem be- ae 
fore determining whether a partic- -_ 
cular Federal project will violate the 
| Sgt ue ae prohibitions o: of see.. 2B. 7 rule of reas 
he. geet * [Clourt “deciéiond: Aes eaabe ae | 
§ lished. that NEPA requires reasonable - 
: forecasting and prediction of . actions, . 


: these situations. | : 


The Chairman of the CEQ, i in. a 
| memorandum. to Federal agencies, 
| reviewed the status of the law in n 


this area: @ | 


Eg ie: impacts, and alternatives. | NRDC. ¥.: 
a Morton, 458° RB 2d 827, 887-38 Wc. 
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“ already existing ¢ or i forsseable works, ce: “ir 1972) ; ; ‘Scientists’ Inst. for Pub- 


structures, or activities, » 40° FR “ie Information Inc. v. AHO, 481 F. 2d 


1079, 1092, n.. 8 | (D.C. Cir. - 1973) 


oe (SIPI). This does not mean that agen- _ 
We now tur” to” ‘the. second. ee 


a“ isene the’ degree of 3 jmminencé and 
. the icelthood of » completion ‘of 
other ‘projects. and activities which ae 
~ moust be considered. In the. factual , 
context of the: possible: proj jects on 

the ‘Platte which may impact’ ‘the - 

; Whooping ‘Crane habitat, we find a. 

_. wide range in ‘the: likelihood of com- 
pletion. Some projects are presently — 
under: construction and their antic- — 


cies must: look into crystal balls [VRDO 
-y. Morton, ‘supra n, 28, m- 458 F.2d 


the - Act's, application to, predictive | 


panel ia 


In our view, this scale of} feason”? 


aporoeslis iS the appropriate’ stand; 
_ ard to-apply in determining which =~ 
proj jects-should be evaluated while 
- reviewing: cumulative: impacts: ‘This 
: test- should. take ‘nto’ ‘consideration | - 
‘and give appropriate. weight to the 
‘likelihood. that: the impact - -from . 


other. projects: or activities will. 0C- 


<cur,. the. Sequence of those impacts — 


and. the. degree. of administrative ; 


discretion which can. be exercised on 


those. projects ‘or- activities to di- : 


minish. the impact, on the subj ect 
‘ species. Impacts: which are unlikely 


to occur er.projects and activities 


which: have little probability. of be- 
ing undertaken need not be-consid- — 
ered: in. determining: the cumulative = 
— : 


‘In summary, ‘we View Sec. 1: as re- 
quiring consideration. of.the cumur 





*Memorandum arom ‘Chairman, CEQ, 


‘Heads, of Agencies, dated Sept. 16, 1976, @ | 
Kleppe'v. Sierra Club and: Flint Ridge. Devel- 


opment Co. v¥. Seenic: Rivers Agen OF, Okla- — 
pene 426. U. 8. TT6. OTe. ae ey 2s 


. 837-38], but neither does it mean that. 
. agencies can avoid NEPA responsibil. . a 
ities’ by labelling discussions of future 3 2 
_* projects or impacts as “crystal ballin- © 
| quiry.” SIPT, supra n. 8, 481 F. 2d.at 
1092. In-‘sum, a rule of-reason pervades 


ee eres: APPEAL. OF ZURN ENGINEERS 
es Ce oe ~suly” 20, +1978. i : 


‘son. should: be nibs 3 in 1 detarniining 
which impacts should be considered. 


because of the likelihood. of com- 


| pletion, © 


Be Kavu, — 
Solicitor. | 


ecto 


- ® - : 


and” tie AD 
should. they ‘prove: to be adveise, ‘rre- 
spective of. whether. such rights are ase 


_ serted ‘by the insurance. company. ‘under oo 
a release and assignment. of interest exe- 
cuted: by the contractor or asa partial - 
subrogee and without regard to the fact ~ 
'. that the appellant: had authorized the 


“a insurance company to-file a-separate com- 


_ APPEAL oF 2URN ENGINEERS | 


IBCA-1 17 6-1 27 ie 
“Decided J July 20, I an g 


| Contract No. 14-06-D-7346, Specifica- 

tions No... DC-6935, Tehama-Colusa 

Canal, Reach 3, Central Valley Project, 
Bureau. of Reclamation. 


| Permission to Northbrook Insur- 
ance Company to Directly. ete, 


in Prosecution of Appeal ‘Denied. 


- 1. Contracts: Construction and Opera. : 
. tion: Privity of. Contract—Contracts: 


Construction -and- Operation :- ‘Third. 
7 Persons—Contracts: : 
| Remedies: Surisdiction—Rules — of 
Practice: Appeals: Standing to. Appeal 


An ivisurancé company is’ refused permis- — 
sion to participate directly in-prosecution . 


~ of an appeal proceeding ‘with a. view to 


recovering the amount. paid to the. con- 


tractor: under a builder’s isk. insurance 
policy as part of the coritractor’ S differ: 
: ing ‘site conditions. claim, where the 


-- grounds assigned for the participation are. 


that the interests of the contractor and - 


the. insurance company may well pr ove tO - 


 .be adverse and that the ingurance. com- 
_ pany has the right to participate directly 


me reason of its Status .as: a partial. sub-. 


ogee, the: Board finding» (i) that the 
orlyie: of contract rule rather than. the 


~' peal party in interest rule is ‘controlling — 


in appeal ‘proceedings: and. (ii) that-it 
has no. authority: ‘under the: Disputes 


clause to adjudicate the rights of the con; 


_ ‘APPEARANCES: “Messrs. 


ic Angeles, . 


‘Disputes a and : 


plaint and to prosecute its claim through | 
its own attorneys in the appellants name, 


‘David © P. on 
Yaffe, c. Kerry. Fields, Attorneys at 2 
Law, ‘Monteleone - & ‘McCrory, ‘Los = 
California, oo 
Mr. Irving L.° Halpern, Ms. Frances 


Ehrmann,» Attorneys at Law, Los 


_ Angeles, . California, . for Northbrook a 
- Insurance Company, as amicus curiae; 


My. William. A. Perry,- Department: e 


Counsel, ss | Colorado; for the 


7 Government. 


‘OPINION 1 BY. CHIEF ADMIN: 


ISTRATIVE JUDGE McGRAW Be 


aa é N TERI OR B OARD OF 
@ ON TRA C T APPEA LS. 


“With the approval. of: the prime 


scene: contractor involved~i “In 


the instant. appeal, the Northbrook oe 


Insurance ' Co; seeks to participate — | 
‘directly 4 in: these proceedings. by fil- 


ing “a separate: complaint in the 


name _of the contractor and by other- ; 


wise actively pursuing its interests 
therein. through its. own. attorneys, . 


‘even though the contractor has al- 


ready filed its complaint for a differ: | 


- ing site conditions: claim on: behalf _ 


ot itself and. a. ‘subcontractor. 


_ Addressing a question: framed by a 
the Board for briefing ‘by the par- 
ties (why was it considered neces: _ 


ee ‘nat 


for appellant; 


980 —sODECISIONS OF THE 


sary for two complaints to be filed _ 

~ in support of an appeal from a 
single finding of fact and, the justi- 
fication for requesting that the ap- | 


pellant be represented by two sets 
of attorneys in the same case) ,1 ap- 
pellant’s counsel states: 

On Aug. 
sented its claim to the Contracting Officer 


in the usual manner, incorporating there- 


in a right of recovery against the govern- 
ment claimed ‘by its builder’s risk insur- 
ance carrier, Northbrook Insurance Co, 


Thereafter, during the course of negotia- 
tions with the Contracting Officer, it be- — 
came apparent that the scope and extent 
of Northbrook’s monetary interest in the 


. claim presented to the Contracting Officer 


isa ‘matter of dispute or potential dispute 


_ between Zurn and Northbrook. 


- .By the time it became. necessary to file- 
this appeal from the Contracting Officer’s © 
decision, I had formed the opinion that’ 
neither I nor any single lawyer could. 
-- properly or ethically -represent. the in- 
terests of. both Zurn and Northbrook in 
this appeal proceeding. My judgment in 
this matter is based primarily on Canon 


5 of the Code of Professional Respon- 
sibility. of the American Bar Association, 
‘Hthical Consideration 5-15 i ee a oe 


- 2 1 Supplemental Gndets dated Feb. 14,. 1978. 
Other questions the Board. desired briefed 
were set forth in its Order -of Feb. 10, 1978, 
as follows: “1, The’ legal consequences of 
having apparently failed to except the claim 
from the -release executed -by the contractor 
on May.17, 1977, 2. The effect of the apparent 
failure to present the claim of the insurance 
‘company .to the contracting. officer for his 


consideration and decision. 3. The legal theory — 
mpon which the Government's liablity for 


$694,569.18 is predicated (including a refer- 
ence. to: the contract clause or. clauses relied 
upon). 4. Whether the assignment of claim re- 
‘ferred. ‘to in Paragraph 11 of the Complaint 
was accomplished in the manner prescribed by 
the Assignment of Claims Act of 1940 (31 


U.S8.C...§ 208 (1970) ; 41 U.S.C. § 15. (1970)) - 
(See 43. 
oS exeonted’ ‘before. a- notary. public. by: the then | 


and-is in compliance therewith.’ ” 
CFR: 4, 105.) . 


~“sLetter brie? dated Feb..21,1978) pp. 1,2. > 
Zurn Engineers) on June 13, anes 


In a prior letter brief appellant's counsel had: 


DEPARTMENT OF THE INTERIOR 


95, 1976, the appellant pre- 


interest - 


stated: | 


[88 LD. 


Northbrook Insurance Co... has: 


been permitted to submit briefs in 
the capacity of amicus curiae and — 


has addressed the questions raised — 
by the Board (note 1, supra), as_ 
have counsel for the appellant and 
the Department counsel. One of the 
grounds advanced in support of 


Northbrook participation is that the 


insurance company had paid a sub- 
stantial sum to the contractor under 


‘a builder’s risk insurance policy and 


had received a partial assignment of 


_ the contractor’s interest. In especial- 


ly pertinent part the assignment of 
| ic aoe ants ee 
reads: | | 
on ee RECITALS | 

AL “Fam Engineers and/or McKnight- 


“Jur, a Joint Venture,’ was the desig- 


nation of the named insureds in policy. 
No. 68500182 issued by Northbrook ef- 


fective Sept. 20, 1973..Said policy insured 
Zurn’ Engineers and/or- McKnight-Zurn 


against. loss as therein. specifically ‘set 


_ forth to certain property described in said 


policy. Said policy was cancelled effective | 


on. or about Jan, 31, 1975. 


ae ae ae - om 


“When. Tow. “presentéd its ‘differing 
site condition: claim to ‘the Contracting Officer 
on” Aug. 25, 1976, 4t {neluded therein the por- 
tion-of the claim owned by Notthbrook Insur- 
ance. Co., identifying. it as ‘an amount paid in 
settlement by its builder’s risk insurance car- 
Tier. Since that time, disputes have arisen be- 


‘tween Zurn and Northbrook ecoucerning the. 


loss in’ question, ‘and the. interests of those 
parties are adverse to one another to the.ex- 
tent that we do not believe that it would’ 
be proper or wise for one lawyer to attempt 
to represent the interests of ‘both. We have 
authorized Northbrook to file'a separate com- 
plaint in -this. proceeding in Zurn’s name so 
that it can engage its own counsel to pursue 
its. interests, ne 
1978, p. 2.) 
8 The document. quoted’ from: in: ‘the text! was 


‘officers - ‘of.: ‘Pascal. & Ludwig,. Ine: (formerly 


CTeree brief dated Feb. 13, |. 
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OPEL made claim for:payment under 


‘said policy for damages which it con- 


tends were caused by rainfalls in Dec.,: 
1973, Jan., 1974 and Dec., 1974 to-a prej- 


— ect under onstruction by P & L near 
“Orland, California and described in said 
policy as “Owner-United States Depart- 


ment of Interior, Bureau of Reclamation.. 
Project-construction of earth work, con-— 
crete lining, and structure, Tehama-Co- 


lusa, canal-reach Brera Ons: number 
DC-6935. " 
D. Prior to the ‘date hereof, North- 


-- brook paid to. P & L thé sum of $438,569.19. 
regarding its claim for damages: to said 


project as .a result of the rainfalls of 
| Dec., 1973 and Jan., 1974. 


on Thereafter, disputes arose. hele ae 
P&L and Northbrook regarding the ex-- 


tent of Northbrook’s liability under said 


_ policy in connection with the claims. of 
Zurn arising from the alleged damages a 


said project. 

F. It is. hereby, intended to fully com- 
promise and settle all claims and. de- 
mands of any nature whatsoever which 
P & Land McKnight-Zurn, or either of 


_. them, presently have or may. hereafter: 


- have against Northbrook arising under or 


related to said policy No. 63500182, in- | 


cluding: but not limited to those claims 
hereinabove referred to. 

_ In consideration of eesiment of the sum 
of $256,000.00 by Northbrook to.P & L, 


the. receipt of which is hereby acknowl- | 


edged, P & L and McKnight-Zurn here- 


by warrant, represent and agree as fol-" 


lows :.* *. a Se pp. 1, 2) 


* xe % mK ts 


3 P&L aud McKnight-Zurn -hereby ~~ 
assign and transfer to Northbrook, to 


_ the extent of the total payment of $694,- 


569.18 made by Northbrook to P & L, any: 


and. all claims. and. causes of action of 


_ whatever kind and nature which they or 


_ either of them now has or may hereafter 
. have against anyone who may be liable 
for the cause of the damages arising from 
the occurrences hereinabove described, 
and any and all claims and rights which 
_ they or either of them may have for pay- 


ment by the United States Department 
of Interior, Bureau of Reclamation, ‘Te-- 


gatding the damages arising from. said oc=. 
-eurrences.. The claims and causes of: ac- 


tions herein assigned may be enforced by 


Northbrook in such manner as shall be. - 


necessary or appropriate for the. use and. 


-benefit. of Northbrook, either in its own. 


name or in the name of Pascal & Ludwig; 
Inc, Zurn Engineers. and/or. McKnight- 
Zurn. P & Land McKnight- Zurn. agree to. 
furnish such papers, information and 
evidence: as shall be within their. posses-.. 
sion or control for the purpose of prose- 
cuting such. claims; demands and causes. 


of action. and shall render whatever ad-. 


ditional cooperation may. be reasonably: 


requested by Northbrook. *** P&Land. | 


McKnight-Zurn further agree that N orth- 
brook. may retain the first $694,569. 18: of 


any gross recovery: made regarding” ene, 


occurrences. [Release, D. 4. 


The insurance company asserts 
that without. regard. to, the assign-. - 
ment, however, it has standing to | 
prosecute its claim before the Board 


because by reason of the. payments | : 


made under the insurance policy in. 
question, 1t became a partial subro- 


gee of the contractor’s differing site 
conditions claim Rent the = 


ernment. 

Opposing participation the in- 
surance company in these appeal - 
proceedings, the Department coun-— 


sel points to the fact that.no specific 
exception of the claim ofthe insur- 


ance company was. made ‘in release 2 
executed by the contractor‘ at the — 


‘The document entitled “Release of Claims” _ 
was executed on behalf of the contractor -. 


under date of May 17, 1977, in accordance ~ 


with a cited requirement ‘of the: contract that 
‘after completion of all work, and: prior to. 


final payment, the contractor will furnish the 


Une’ States. with A release of all claims.” 
<r : (Continued) 


Ae 


- QRD - DECISIONS OF THE 


_ time the final payment etches was. 
7 submitted ; that a separate claim:by. 


the insurance: company ° “was never: _ 
| presented. to. the contracting. officer, 
or considered: by hin’ in — findings | 





| (Continued): - a Ei So gos 
Thereafter, . ce noi the ariount of. the: 

final payment,: the instrument. continues : 
ae “(T]he contractor. hereby remises, releases, 


Officers; agents, and employees, of and from: all 
manner ‘of ‘debts, ‘dues, liabilities, obligations, 


accounts, claims, and. demands whatsoever, in 
law and equity, under or by. virtue of, said , 


‘contract ‘except: 


‘mitted. Aug. 25,1976, :for; the sum: of $2,305, <0 


707 plus: an extension. of time of 194 calendar: 
| Bs putes” clause nor the Board’s rules. 


days, 5, YUE 
“9! Claims on behalt of. RAHCO of Calf. 
_- fornia - for. ‘differing - site’ conditions as sub-' 
mitted: on Novy -12,: 1976" ‘in: the: sum of 


$1,498,840. a 


| “3. Claim for au Teton ona of. time > for seal- 
ing random. racks Sealing of 82.calehdar days’ 


‘in excess of the 88 Calendar days stanted by : areas 
-iThe 

| (Exhibit: 1). was entered into: under 
date of June 8, 1972, in the estimated: - 
amount of $8, 451 349 (all references’ 
7 to exhibits are to those contained in, 
| the appeal file). Prepared on Stand-: 
‘ard Ferms for construction con- 
tracts including the General Provi- 
sions: of Standard” ‘Form~ 23-A 


- Part 2-of° Change: Order No.3. 


. 4. Claim. for monies. ‘withheld by the: ae 
reau of Reclamation for erop damage to Mr. 
Walter. Lohse in. the” sum Of ae. 544. 50. 39 eG 


- (Appeal File, Hxh..1.) «©. 
5 'The. Northbrook Tasurante Co. Sa an 


named in’ ‘the voluminous: ‘documents: which’ ac- ; 


companied appellant’ s claim letter of ‘Aug. 25, 5 
1976, all of which were arranged under tabs _ 


- marked “Text, Correspondence, Schedule, . 


Geology and. Accounting.” In’ the, latter sec- 


tion, however, there are figures and references 
clearly reflecting the settlement reached’ be-: 
tween. Northbrook Insurance Company and the 


appellant. (Text accompanying note 3, supra. 1 


! On the accounting ‘schedule ;captioned. “Re-: 


os capitulation of Excess’ Costs,” and: opposite 


the: item “identified as ‘Repair’ of Storm: 
ae Damage South of Orland: Sewer Crossing,” the . 
figure $690, 273.00° appears. “On the subsidiary 


accounting schedule entitled “Repair of :‘Storm:: 


.Damage South of Orland Sewer Crossing,” " and. 
opposite ‘the item*’ ‘de&cribed | ‘as’ “Repair of 
storm - -damage:. under Insurance. ' policy. - No. 

63-500-182-Note 4," the figure’ $694,569 1s 


- shown. 


a 


settlement of. clainis. ‘py the: builders risk: 'in-: 
- gurance carrier. : 81.76% was-alloécated -to the’ 
. grea south of Orland Sewer. Crossing. based on 
the ratio of the: areas involved. -in addition: 
to: specific, items. of damage located south of 
the Orland Sewer be aaa ash " (Appeal: wile, 
Exh. 28.) 


‘DEPARTMENT OF THE INTERIOR 


e In the “Notes and Comments”: -Section- 
| Of-the- accounting: inforniation; ‘there’ “appears 7 
the: following. statement.: ra r 

. “Note 4... The: Sum: of; $694, 569 was: s:pald: ine 
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fran aah the instant. appeal was 
taken; that. thei insurance company. 
does not: qualify as a financial insti-. 


tution; that -the » ‘assignment - on 
‘which it relies, supra, does. “not. 


otherwise comply with the. require-_ 


nents. of the, anti-assignment -stat-. 
utes 5. that. the: payments. made by. 
ee the-insurance company ‘were made: 
"dnd forever discharges the United States, its aS & ‘volunteer ‘and, consequently,. 


- do not come within, the, recognized 


exceptions. to. the anti-assignments- 
statutes for transfers effected:by op- 


“+ “17 Differing site ‘conditions ‘claim’ as sub- eration of: law including subroga- 


tion ; and that neither | the “Dis-> 


authorize, the active.. participation. 
by the insurance company in the ap 
pee proceedings aS a party.” | 


o hronolo gy 


nee _ contract: 


(October 1969 Edition),. the con- 
tract called for the construction of a, 
concrete-lined canal, together with 


of de aT dhdins olden one ‘a parte 
of the Central Valley Project of the 
| Bureau of Reclamation. ‘The notica 
to proceed. was received by the con- 


tractor: on June-16, 1972. The con-: 
tract was ‘originally scheduled to be’. 
performed within 660 calendar days 


thereafter ‘or by Apr. ie 1974, 


~\By letter dated June 14, 1973: 3. ‘the’ 


contractor gave notice to the Bu- 


apap 


“APPEAL or ZURN ‘ENGINEERS: 


el ly 20, 1978 


reau ae it had seeial differ: 
mg site. conditions between stations — 
4602: +. 50: and 2239: +: 40: with’ Tre- 


gard. to. unwatering” ‘the ‘canal. 


| Thereafter; i in’a letter-written under _ 

date of June 28;1973,the contractor’ 
totals. $8, 799,637. “When . the. con- 
_tractor’s claim. for moneys withheld > 
by’, the. Bureau of Reclamation for, be ha 
crop. damage, : amounting to $12, 544.- 
60 (a. 4, supra), is considered, the . 
total: monetary Claim (not including 7 
liquidated damages assessed. for de- 
Tayed performance) i isin the amount 
- . of: $3, 812,181.50. or: $690, 973.7 more- 
than the aggregate figiire reflected 

in | Para, 12 of the complaint.t 5 


notified the. Buréaw’ that, ‘pursuant 


to its directive, it was installiag: a 
great. number . of Type..5. finger 
_.. drains in the same-area and. that the, 
_ contractor: considered ‘the addition: 


of so’ many ‘finger drains to be a 


change under Para. 3 of the. Gen- 
eral Provisions. (Exhibits: 10 and. 


12). 


contract. was .accepted as: substan- 
tially. complete. on. Jauly- 2, 1975. 
Under date of May. if, 1977, the 


contractor executed a, ‘release of all. | 
claims arising under or by virtue of : 
the contract ex¢ept for'such claims - 
_§S were ay reserved therein | 


geen: ts 


(note:4, Supra). 


The contracting officer’ s: decision =f 
_ é Exh. 5) from which the instant-ap-, 
- peal was taken embraced: the differ-_ 
ing site conditions claims submitted | 
_ by Zurn on behalf of itself * in the 
- amount of $2,305,797. (Exh. 28). and. 
the. differing site: ‘conditions, claim’ 





aie the, “reply. brief | dated “Apr. Es "4978, 


: “[NJorthbrook’s interest: have ve up. te’ 
. ‘the time of the filing of the. complaint, before. 


_ the Board. simultaneously advanced. with. 
- those, of. Appellant by, counsel retained. by 


Appellant. Appellant would. have: continued, 
to: . represent . the. interests, of ‘Northbrook. 


_ throughout ‘these. proceedings. but for. a. con-, 


flict which arose between.. the” two. of. them, 
‘immediately ‘prior to the ‘filing ‘of the Com- — 


ae pane 2G HP. 


By x reason. of. ee es aa 
_ extensions of time granted: for :ex- 3 
_eusable delays, the time for comple" 
tion’ of. performance’ was extended ; 
to Apr. 30; 1975, The work under the = 


of ‘California- 


in . the: 
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Pabied a6; es ager Nee 12, = 
1976,.on behalf of its: subcontractor, 
RAHCO. 
amount’ of $1,493,840 (Exhibits. Dy... 
98,. and -29).. Thus the aggregate. 


ea for. differing. site. conditions, » — 


- Positions of the. Parties . 


file, 2 fs 






a aoe a he, 





“Phe appellant fully stipports. a Soy he 
participation. of N orthbrook: Insurs_ ; 
ance Co.-in: these proceedings andto 
that end’ has widertaken to author- et % 
separaty.. 7 


ati. 
“ahs, *. 


ps The figure $690, O73 { fs: ikoon ander the ae ae 
“Aécounting” and opposite the item described, a 


as “Repair of Storm. Damage South’ of Orland = 
Sewer ‘Crossing. PON. 55 Supra.) . 


’ 8'The' Complaint transmitted’ to’ the. Board 


ance © “Co. 


structed. Claimant was paid $694, 569. 18 under 


said policy for damage: ‘to the: canal caused by- 


rainfalls during the 1973 and 1974 winter, 
seasons, 


- on Jan. 25, 1978,. “includes. tlie: Bes eae 
" pareeraph : 


“issued a builder's ‘risk ae? | 
-- poliey to Claimant which covered’ the subject 
-. canal.against damage while it: ‘was being con-" 


In. consideration..of said payment | a 
: ‘Claimant | “assigned - any . “and” “all “claims: and,» 
-eauses of action which Claimant. _ possessed” 


and which arose out of the ‘occurrences relat- 


ing to said: ‘Tainfall. to Northbrook Tnsurance 
Co. to the ‘extent of the. total. “payment OF. 
$654, 569. 18, made by Northbrook to Claimant.. 


“Clatmant’ has’ also’ authorized Northbrook’ In-* 
- surance Company to. file a separate. complaint 
in ‘this proceeding in- “the. “Claimant’s, name’ 
‘ against the’ Government: to ‘recover ‘reimburse-. 
ment of said payaient to Claimant. (Com-" 
. Dine 5, a #2. de 
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| ‘complaint and be picreanS by 


separate counsel. 
_ With respect to dis release: ques 


tion, the appellant asserts that 
_ Northbrook’s claim was excepted 
from the release executed by the 


appellant on. May 17, 1977 (note 4, 


supra). In support of this statement. 


counsel for Zurn points to the in- 


formation contained under the tab | 


marked “accounting” ” in the claim 


transmitted by letter dated Aug. 25, 
1976 (Exh. 28). Amplifying: its: 


position in the reply brief dated 
Apr. 4, 1978, appellant’s 
states at pp. 1 and Q- 


[T]he Goverment has cited three 
cases [**] to this Board that, hold, accord- 
ing to the Government, that the alleged 
failure of the Appellant to. specifically 


Include Northbrook Insurance Company 
as a claimant on the release precludes 
this Board from considering any claim. 
_ which Northbrook may now advance. * * *- 


[T]he ‘cited cases do not support that 
proposition, but instead actually support 
a related proposition, namely, that the 
Board may hear only cieims which have 
“been excepted from a general release. 


In support of the position: that 


the Northbrook claim was presented | 


to and considered by the contracting 


officer, the appellant again. points to 


the information mcluded with its 


: ae r 25, a . | ae submission 


* Note. &, supra ; letter brief dated Feb. 21, 
1978, 2, 3. _ Gn 
10 See n. 3, supra. 
--1 Letter: brief. dated Feb. 13, 1978, yes 


‘12 Halvorsan-Lente, A SOME. Fenture, IBCA-— 


1059-2-75 (Mar. 8, 1977), 77-1: BCA par. 12,- 
_ 882s. 
65. (Feb. 15, 1967), 67-1 BCA par. 6138 ;. and 
R. A. Heintz Construction . Co., TBCA-403 
(Tune 80, 1906), 73 LD. 196, 66-1 BCA par.. 
5663. eS 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR © 


counsel 


Hiebert. Contracting Co., IBCA—521-10—.- 


[85 LD. 


under the tab : pune? ae 5, 


SUPT). 18 
A succinct statement of the argu- 
ments for reco gnizing Northbrook’s’ 


right to actively participate in the 


appeals proceedings appears: in an 


amicus curiae brief of the insurance: 


company from which. the following 
is quoted: So 


"Northbrook does not contend it has 


acquired rights against the Government 


by way of subrogation. except. insofar as. 
Zurn hag such rights. against the. Gov- 
ernment. . Whether or not Zurn, and, 
through. ‘Zarn, Northbrook have. rights 
against the Government can only be de- 
termined by this Board after a full 
hearing. To the extent that it is shown. 
that Northbrook’s payments were, in 
fact, for losses: caused by. differing site- 
conditions, Northbrook will be entitled 


to. recover from the Government. * * +++ 


With the approval of appellant’s 
counsel +5 Northbrook has under- 
taken to address the questions 
raised concerning the anti-assign- | 
ment. statutes and its right to. parti- 
cipate. in. these proceedings by op- 
eration of law by reason of its 





“18 Letter. brief dated. Feb. 13, 1978, 1, 2; 
appellant’s reply brief, dated Apr. 4, 1978, 3. 
. * Northbrook’s. Supplemental Brief, p. 1. Im-- 


mediatetly after the quoted language, the fol- 


lowing comments appear: | 
- “The fact that such proof might, at the same 


_ time, show that those losses. were, in fact, not. 


eovered by’ the policy would not deprive North- 
brook of its rights to equitable subrogation’ nor 


render it a mere ‘volunteer.’ Where, as here, 


the fusurer pays 4 disputed claim in order — 
to provide protection to its insured, to avoid. 
Htigation with its. insured or for other reasons 
in. protection of its interest, the insurer is. not. 
considered a ‘volunteer. aa | Supplemented 
Brief, T, 2. }e 

| Letter brief dated Feb, 12, 1978, 2, 3. : 
Counsel for appellant specifically ineorporates 
Northbrook’s treatment of these issues into its 
reply brief by reference. Appellant’s aad brief 
dated Apr. 4, 1978, ue 6. - 


1 - 


status. as a 2 partial sainouee ‘In an 
| amicus curiae brief transmitted 
- with its letter of Mar. 20, 197 8, 


Northbrook advances the conten-_ 


tions. that its legal theory of recov- 
ery against the Government is pred- 


. icated upon its right of subroga-_ 


tion; that any rights Zurn has 
against the Government to recover 


all or a portion of the sum of $694,- 
569.18 paid by Northbrook has, by - 
operation of law, passed to North-. 
‘brook; and that. the Assignment of | 

| Claims Act of 1940 (31 U.S.C. § 208 — 


(1970) ; ; 41 U.S.C. 815. (1970) ), 
does not apply to subrogees, Cited 
In support of these contentions are 


| United States v. Aetna Casualty & © 


‘Surety Co., 888 U.S. 866 (1949); 
Thompson v. Commissioner of In- 
ternal Revenue, 205 F. 2d 78 (38d 
Cir. 1958) ; United States v. South 
Carolina State Highway Depart- 
ment, 171 F. 2d 898 (4th Cir. 1948) ; 
State Farm Mutual Liability In- 


surance Co. v. United States, 172. 
F. 2d 737 (1st Cir. 1949); Quarles 


Petroleum Co, Inc. v. United 
States, (Slip. Op.), 428-75 Ct. Cl. 
‘No. (Feb. 23 , 1977), 551 F.2d 1201; 
and United ‘Sales v. Certain Pay 


cels of Land in the City of Philadel- 


‘phaia, Commonwealth of Pennsyl- 
- vania, 213 Fed. Supp. 904. (E. D.Pa. 
1968). . 

Acavesaai: “the . ee . of 
Northbrook filing a separate com- 
‘plaint,. 


- terest as between : a subrogor and a a 


APPEAL OF ZURN- ENGINEERS 
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counsel: for: Northbrook — 
~ states that such. action i is both néces- 
sary and proper..As counsel views 
‘the matter, the basic issues involved 
here i is who is the real party i in: in- 


partial subiroges: 6 Noting ‘the ab- . 
_ sence of objection by the contract- 
ing officer to the presentation of the _ 


subrogee’s interest by. Zurn in one — 


complaint, Northbrook’s counsel _ 
states: 7 
flict has developed, ;both parties aa 
should and are entitled to pur- : 
‘sue their respective interests in _ 


“Because a possible con- — 


the claim against the Government 
separately.” | 


|The Government is squarely op- : 
posed. to recognizing any right in _ 


Northbrook Insurance Co. to ac- 


tively participate in. these proceed- 
ings. The Department counsel’ as- 
serts that ‘the first indication the 
Government had of Northbrook’s 
intention to pursue a separate claim 
against the Government was the let- 
ter from: its counsel to the poe 


“dated Jan. 18, 197835 _ 


As to the effect. of the release 


' (note 4, supra), the Government’s | 


view is that the release is a bar to 
Northbrook’s claim only when it is 
presented _ and prosecuted sepa- 


16 Opening Northbrook Brief, PP. nt i 18, 
i Jeid, 19, 20. 


-..18 Opening ‘Government ‘Brief, : 2: ‘The’ ques- 


ction «was first raised by appellant’s counsel in 
‘a telephone conversation with a member of the 


-Board on: Jan. 3, 1978. As stated. in the. letter - 


brief of -appellant dated Feb. 21, 1978, the 


-Board member: advised that he knew of no — 
rule prohibiting -the’ filing of separate com- 
-. plaints but that the claim would have to be. 
- prosecuted in the. name of the appellant and 
‘that the two complaints would undoubtedly be 


consolidated for hearing and disposition if 


_.they “presented common: questions of law. or - 
fact. It-was not. the intention ‘of the Board 


member concerned, however, to commit the. 


Board to. a. particular course of action. in a 


contested. case by a telephone conversation in 


. whieh . no. controlling: precedents. were cited | 
and in which’ Cov enian eye: eounsel, did not 


Se ene 
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ee athens than. by. the prime | 
contractor. In its opening brief the 


a Government notes the absence from, 
the release of any claim “identified”: 
as belonging to Northbrook but” re- 

fers to the amounts included in. ‘the: a 
accounting information which ac-~ 
companied the claim letter ‘of Aug. 

supra), after - 

which. it states: “These sums’ were 
presented, however, as a part of the 


25, 1976 (note 5, 


_contractor’s claim of excess costs. for 


‘the alleged differing site condition. 
| There 1s no: ‘allegation 3 in the, claim | 
thatthe Government owes anything 3 


: to Northbrook Insurance| ‘Co? © 
Respecting the. apparent failure 
| to present | the claim: of the’ insur- 
alice company'to the contracting. of- 
_ ficer for his consideration and*déci- 
sion, the--Goyernment: asserts ~ (i) 
that Northbrook never filed its own 
claim through the contractor with 
the contracting officer ; (Gi), that. it 
did not participate in any. discus- 









: ay sions. with. the contracting. officer 
rae concerning any _Gladmas 5" Ge), and 


eee I 


7 the Government to. entitlement was 


DTI ist sirbject tO the’ qiiittaeatton: that 2 
devasnentive ‘of how the claims are. presented —. 


or treated,. the aggregate sum’ cannot exceed 


--the amount excepted from thé release.: Accord-. 


ng to the ‘Goverriment, “‘the dollar ‘amounts 


' salleged in’ paragraphs» 11:and 12: of) the 
complaint total: more than “the amount ex- 
-Gepted on the release by approximately $4 y, 


400.00.” (Opening Government ‘brief, 3:)_ 
' 20 Government’s opening brief, 2 The prief 
“also'states at p. 4: ; ie 


/ ON Jorthbrook’s - attempt. 8. Sect poate as. 
“a party to this appeal arises solely out of the — 
‘assignment of a portion of the contractor's | 


; “differing. site” condition claim to Northbrook. 
* Northbrook. was not identified as a& ‘claimant on 


_ the releise. Under these. circumstances,’ we = 
2 nee and binding, on the parties, [citations . 


“gubmit that Northbrook Insurance Co. As 
barred. from participating in this appeal.’ 


DECISIONS oF ‘THE ‘DEPARTMENT OF THE INTERIOR 
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never emied to nor considered 


by the contracting : officer. The Gov- | 


ernment. does. acknowledge. that the 


: total: dollar. amount of the claita 
‘ submitted to the contracting officer 


by: the contractor did. include the . 


$694, 569 which: Northbrook now | 
“seeks: ‘from. the, Government (n. ie 


supra). 21 Tt denies, however, that 
Northbrook’s claim could have been 
considered _ even . af “ate had, been 


properly. submitted to the contract~ 


ing officer. This view is ‘hased on the 
absence of any privity of. contract 


between Northbrook and the Gov- a 
ernment andthe assertion by the 
Government that. nothing could — 
have been, done in the circumstances 


of this case to establish the requisite 
privity (Opening _ Government 
Brief, 3-6) .. | 

Concerning. the. question of ‘the | 
legal theory for Northbrook’s par- 
ticipation, the Government states 


_ that the insurance company appears 
to. be relying. entirely. upon what — 
ever rights were..created in it by 
| - virtue of the release, agreement, 6x-— 
“eouted between Noithbrook and the 
contractor. As’ to. the agréement, — 
‘Government counsel makes the. fol- | 
Towing observations: .. 7 


[A]side from - any. rights and afiten: 


‘tions. which. may exist. between North- 
‘brook and the contractor, * the question 





21 See, “however,. th. 19,. sipra! ee 
22 See United Pacifie Insurance Co. -v. United 


| States et al., 175. Ct. Cl. 118, 125 (1966), in 
‘which the Govaensient was found to be a mere 
; stakeholder but where the Court. stated : 


“There is no need to discuss: whether the 


He assignment: in: question’ compliés. with all the 
«provisions of the: Assignment of. Claims..Act, 
for whether or not the transaction | is valid. 


‘as against the United States, it 3g in any ‘event 


(Continued). | : 


is whether 46 ‘purported assignment 
: Northbrook as 
against: -the Government. under ‘the dis- 
: putes clause of the contract. In our view 
_ it does not. There are no contract clauses 
which operate to vest any rights against. 


created any | rights in. 


the. Government. in third, oo builder. s 
risk i insurors eee | 


« 


(Opening Government! Brief, 1 . 
Appropos the. 


41.U.S.C. § 15 (1970). ), the Govern- 
- thent advances a, number of conten- 
tions” including the following: (i) 


By reason of the anti- -assignment | 


statutes, all: assignments | of claims 


under Government contracts are. 


ee prohibited except those: to: banks, 
trust companies, or other. financial 
— institutions; (ii) that Northbrook 
is not a. fnanciak institution but 
rather an insurance: company 

a (Brown y. United States, 207 Ct..Cl. 
768, T77 (1975))3 and (iti) that 
aa Northbrook failed to follow the 


7 statutory path. with respect to giv: | 







‘ing the required notice of an assign- 


ment (Comp. Gen. Dec. B-188473.. 
a (Aug. 38, 1977), T-2 CPD par. 
74):).?* While the Department coun- 


sel denies that the asslonment in= 


volved here. binds the. Government 


im any way, h he ® Bays that | even. if the 





-(Continued)* 


omitted]. The statute: was. ‘designed to” pro- ene 


tect the United. States against frauds on thé. 


claimants as between. themselves. * * *” — 


28 $ee also Uniroyal, Inc. v. United States, 
197 Ct. Cl. 258, 262 (1972) (“[Ejven if plain- . 


tiff were found to be. a financing institution to 


. whom assignment could be made ‘enforceable: 
: against the United’ States; plaintiff could: not 


_ recover because of the lack of notice. ") 


APPEAL OF ZURN 
‘Tuly 20, 1978 


| Assignment. of: 
Claims Act: (31 U.S.C. § 203. (1970), 


‘and 
without unnecessary delay. ” 43 CFR 4.100(b).) | 
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csagmment a question: (text, supra 7 


were ; assumed . to be valid, North-, ; 


brook would still have. no standing; 


to participate in this appeal since: 


(3) the Board’s rules make no pro-, 
vision. for . third party. anterven- 


_ tion,?* (ii) the Disputes clause limits 
the consideration of claims to. those 
of :parties to: the contract,?> (iii): 
Northbrook 4 is neither a party 6 to 
the contract, nor a qualified suecess- 
“or; 7? and (iv) the-only:issue which. 


Northbrook could separately pre- 


sent to the Board would be the legal | 


24 The Board is not Satie without. au- 


thority to fashion a. remedy for a matter not 


specifically covered by our. tules. It. will exer- 
cise such authority in order “to secure a just 
inexpensive determination of appeals a 


Consolidation of appeals for briefing, hearing 
and decision, involves the exercise of. this 
general authority, as does the granting: of sum- © 
mary judgment. See Armstrong & Armstrong,. me 
Inc., IBCA—1061—3-75. and. IBCA-1072-7-75. 
(Apr. 7, ial ae TD. 148, i aoe 2 par. 


11,826. 


23 See MacDonata: Constriction. 0o., ‘TBCA- 
589-9-66, et - ah. : 


‘under the’ other. ‘standard “clauses suchas . 
‘Changes, Changeéd | ‘Conditions: and provisions 


. for excusable’ delays: ‘No modification whatever 


had been made in the’ Supplenient for the ‘par- 


-. ticipation ‘of Bi-State ‘in the administration of 
the work. or’ as a ey. to _ the Disputes 


clause. * * *’’), 
26 Among the: cases ; cited is United States v. 


~ Blair, 821 U.S. 780, 7387 (1944). ("Clearly the 
Treasury ‘and a multiplicity of: conflicting’ ~ 
claims and to save the United States defenses. 

‘which it may have to claim by: assignors— ~ 
not to regulate the equitles of. individual. — 


subcontractor. ‘could: not recover this claim in 


a suit. against the United States, for there was 


no é@xpress or. ‘implied: contract between him 


and the Government. Merritt y. United States, 


267 U.S. 338. ‘But it does not follow that. 
‘Tespondent . ‘is: barred © from’ suing: for ee 
‘antount.’ ro Sah e ee 
2 Citing Mi ancont liquidating Corp. ie  ASBCA 
‘No! 18304, Intérnational Mantfacturing’ Co, 


Ine, ASBCA'No. | oe Gene wm Tad 


BCA par. 10, 470. . 


(Mar. "22, 1967), “6T-1 BCA ie 
par. 6214 at 28,757. (“We have ruled that as. 
: between MacDonald and Bi- State’ “the ‘Supple! 
ment~did: not ‘contemplate’ the pursuit: of an. 
‘administrative’ remedy ‘under ‘the Disputes _ 
clause. ‘That ‘clause by its ‘terms’ applies solely *. 
to the: “eontractor: (MacDonald) ‘and-‘the Gov: - ae 
ernment, - with : ‘respect ‘to: ‘disputes arising 
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issue *§ of its right to participate in 


any award the contractor might ul- 
_ timately receive which is not an is- 


sue the Board may properly con- 


sider. (Opening oo Brief, 


aoe 8-12). 


The Government sees no necessity 


for the filing of two complaints. | 


with respect to this appeal or for 


: having the appellant represented 
by two sets of attorneys. In the — 
Government’s view the issues in the | 


| appeal are limited to those consid- 


_ered by the contracting officer in the 
findings from which the: appeal was. 


taken and:-any. additional issues 


raised by the second complaint 


which were not considered by the 
contracting officer would be prema- 


ture and beyond the Board’s juris- | 


diction. 

- All parties filed reply briefs, In 
its reply brief the Government con- 
fined. itself to addressing the ques- 
tion of ee ents, if anys! N oe 


28 ® The. various: honda of contact Papoeaie do 
undertake to resolve legal issues. in connection 
with determining the relief..available. under 


equitable adjustment provisions contained in: 


the particular contract involved in-the appeal. 
‘This is in- accord ‘with the limited nature of 
the jurisdiction conferred by the Disputes 
clause ‘and has the sanction of the courts. See 
United States v. Utah Construction and: Min- 


sing Co., 384 U.S. 394 (1966) ; United States | 
v. Callahan Walker Construction-Co., 317 U:S.. 


56 (1942); American Cement Corp., IBCA— 
496-5-65°. and» IBCA-578-7-66 (Sept: © 21, 


1966), 73 I.D. 266, 66-2 BCA par. 5849, aff'd © 


On. reconsider eens V4 J, PD. 15, Shae BEA Pers: 
6065. ° 


appellate in nature and that we may not 
consider claims presented for the first time fn 
the notice of appeal or.in the documents filed 
thereafter.”’), (Citations omitted.) .:--.. 


‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


28 See, VIN. Colorado, Ine., IBGA_1078-8-75 Bb 
(Oct. 29, 1975), 82 I.D. 527, 580, 75-2 BCA ; 
par. 11,542, at 55,088 (““‘We have consistently 

_- adhered to the view: that our jurisdiction is 


\ 
[85 LD. 


brook acquired against the Govern- 
ment by reason of subrogation. Tt 


| distinguishes the cases cited and re- | 
led upon by Northbrook in its— 


opening brief from the situation i in- 
volved in the instant appeal on the 
ground that in all of the cases relied — 
upon the Government was liable in — 


the first instance to the insured for 
the event covered by the insurance” 
and for which payment under the | 


policy was made. Denying the in- | 


voluntary nature of the assignment 


(text, supra), the Government says 
“tN lorthbrook was a yolunteer. in 


| taking. an assignment of. a claim * 


which only Zurn has the right to 
pureue.” coerorert Bey Brief, 
4.) Paid, of ee A 
Responding to the Go eminent 

Reply ‘Brief Northbrook states: 
“ ‘TW here, as here, the insurer pays 
al disputed claim i in order to provide 


protection to its insured, to avoid oe 


litigation with, its insured or for 


other | reasons ine protection of its 


interest, the insurer. is not consid- 


| ered . = ueeepail ” (Supplemen- 


20 “IT This assignment was purely ‘contract: 
ual and not by operation of law. Northbrook 
was under. no. compulsion | to pay. a disputed 
claim. ‘Under the circumstances of this case 


there was no Iability running from the Gov- 


ernment to Zurn, the rights to which North- 
brook could. succeed: -by Merely paying ‘Zurn | 


aunder.the: policy. Zurn did not have the right 


to ‘recover: from the Government damages 
caused solely by rainstorms because the: con- 
tract. does. not provide for. compensation for 
Acts of God. Northbrook was not obligated | 
under the policy to pay Zurn for damage 
caused by differing. site conditions. Therefore, | 
jusofar-as the insurance coverage, there was — 


- nothing :to ‘which Northbrook could be sub- | 


rogated: as against the Government” aoe 
sr Reply Brief, 3,. 4). 
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7 tal Brief, is 2, ) A number of cases ®t 


are cited in support of this position - 


| a Brief, PP. 2-7 iS 


‘Discussion 3 


| Seas? we conclude’ that N oe | 
‘brook is without. standing before 


the Board to file a separate com- 


plaint in the name of the prime con- 
tractor and to otherwise prosecute: 
its claim ag vainst the Government 
through its.own attorneys, we need. 


not. finally: determine * the effect of 
the prime contractor having failed 


to specifically except the claim of | 
‘Northbrook from the release exe- 


| cuted on May 17,1977 (n. 4, supra). 
Because of the adverse conclusion 
we reach on the question of the 


: standing of Northbrook to actively 
participate in.this appeal, we need 
not pat on the anertcne of whether 


8% t Including Attanite- Mutuat- Insurance Go. 
v. Cooney, 303 F. 2a 253, 262. pila Cir. eo. 
where the court stated: 


«*  *# Tt may. well’ be, as National con- . 


tends, that in making the payment. Atlantic 
awas promoting its own business interests with 
a valuable and substantial insurance client. 
But it was not a mere officious volunteer, It 


a —eould properly take. the position that it had at 


Jeast a moral obligation. to- Exchange. [the 
- insured] to pay the loss. 
 “ “Under these circumstances, it fs our. con- 
clusion that, under the California..law. Atlan- 
tic may not be deemed.a ‘volunteer’ and. lose 
its right to subrogation.. RH 

_As to the law governing. the interpretation 
. of: Government. contracts, see The Padbloc Co., 


Inc. v.. United States, 161 Ct. Cl. 369,. 877. 
(“* © © This is not.to be measured 


(1963). 
by state law. (the parties’ seem to think that 
| New. York Jaw: controls) but. by the. uniform 
federal . ‘common law’ which governs the: con- 


. traets. of the United States. *.* **7).. ‘See: alsa 


McBride and Wachtel, Government CORIrARK, 
par, 2.102]. 


82 All. the decisions pertaining to. releases: 
cited by the Government . (nm 12... SUNTa), 


involved cases in which hearings were held.. 


in different ciroumstanices its claim | 
would have to be remanded to the | 
contracting officer for findings and — 
decision before the Board could 
undertake to exercise its sare | 
jurisdiction. — | 


As to the Sie siaceriea. we note 


that if Northbrook had. been found 
to have standing and if the com- 
plaint filed andthe proof offered in 


these ‘proceedings - were to show 
Northbrook’s claim to be in conflict 


-with the claim of the prime.contrac- 
tor, then a question would be pre- 
sented. to the. Board as to whether 
such conflicting. claim of North- 
_ brook could.be: said to have been ex-_ 

cepted fromthe general release ex-— 

ecuted by the contractor -(n..4,_ 


supra and accompanying test). As 
to whether Northbrook’s claim was 
presented to. and. considered by the 


contracting. officer, . a natural ques- . 
tion arises as to why that officer 


should have | considered. North- 
brook’s claim. separate and apart 


from appellant’s own claim’ when, 


according to appellant’s counsel, no 


| necessity for treating Northbrook’s 
claim separately was perceived by 


him until after the findings were _ 

issued from which the instant ap- 

peal was taken.°3 i 
Remaining, for consideration. a are 


the questions related. to the legal | 


theory upon which: the Govern-— | 
ment’s liability to Northbrook: is 


pr edicated.. At the outset we note 
that no one is contending that the 
Government is liable to Northbrook : | 





SS Note 6.. supra... | 


- : Northbrook states: 


DECISIONS OF THR 
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by yay of subrogation except i inso- 


a the’ Government. Bt ‘Neither the ap- 

--peHant nor N orthbrook has dis-- 
. puted the flat assertions by the Govy- 
‘ernment’ (i) that Northbrook is not 


~a financial institution and (ii) that 


the notice provisions of the anti-as- 
_‘gignmént statutes (31 U. S:C. § 203 
(1970) ; 41 U.S.C. § 15 (1970) ) were _ 
not complied with.** The parties are 
apart on the question of whether, in. 


~ the circumstances here involved, the 


i: provisions of the anti-assignment 


7 ‘statutes are inapplicable, because, 
“by operation of law, Northbrook 
has become subrogated to the rights 


of the appellant to the extent of the | 


| payments made ‘under the builder’s 
risk insurance policy (note © 3, 


‘gupra). “They. also ‘disagree as to. 
‘whether assuming Northbrook has 
become subrogated to the rights of 
the - appellant : to the extent indi- 


cated, it has any’ “standing to sep- 
arately. present and | ‘prosecute its 
| claim before this Board.’ — 


| Anti: Assignment 8 tatutes. 


“Tn its opening brief at page B, 
: “The assign- 
ment of. claims. act of 1940 [81 
U.S.C. § 203 (1970) ; 41 U.S.C. § 15 
(1970) ] does not apply | to sub- 


rogees.” Of the six cases ‘cited in 


| support. of this position, three’ of 


them (United States v. Acina Cas- 
 ulty & Surety 00.; ; supra; United 
oo. Vs “South ‘Carolina State 


sera, 


. 8 State Fa arm: Mutual’ Liabiity ? In: 





MN 14, supra, and accompanying’ ‘text. 
. ON, 23; supra, and accompanying text. 


DEPARTMENT. OF THE. INTERIOR: 


participate: 
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a talae Oo. supra), involved the © 
Federal Tort Claims Act; one of 
‘them (Thompson v. Commissioner - 


of Internal. Revenue, supra), held 


that the value of assigned contracts 
could properly be used as the basis 
for an amortization deduction: in 
computing income tax} one: ‘of them 
(Quarles Petrolewm. Co. Ene: We 
United States, supra) was con- 


cerned » with an action brought in 


the Court of Claims under the # Fed- 
eral Water: Pollution Control Act 
‘for: and on. behalf of its insurance 


carrier, as. subrogee, to recover costs 


Incurred - in ‘clearing up .an oil 
spill); and one of them (United 


States v: Certain Parcels of Land 
in’ the  Otty.. | 
supra) * entailed a contract. action — 


brought against the United States. . 


- In support of its right to actively 
in: the | 
Northbrook places great. reliance. 
upon the “real party in’ interest” 


rule as enunciated in Rule 17 (a) of 
_ the Federal Rules: of Civil Proce- 
F dure. After ——— the rule as and 


36 Concerning this case, “Northbrook states : 
“ ‘[ T]he subrogee brought suit in its own 

name ‘and no mention was made of the im- 

propriety of. such a suit” (Opening Brief, Dp. 


2L). 


8? Rule ‘17 (a) ‘provides as follows : 
'“*Byery action shall be- prosecuted in the 
name of the. real party in interest.. ‘An’ ex:~ 
ecutor, administrator, guardian, bailee, ‘trustee 
of an express trust, a party with whom orin . 


whose name a contract has been made- for 


the. benefit of ‘another, or @ party authorized 


by statute may sue in his own name “without 


joining with him. the’ party for whose benefit. 
the action’ is “brought ; and when: a ‘statute of 
the’ United States: so ‘provides,’ ‘an action for 
thé use or benefit of another shall be brought 
in the name of the United States. No action 


— HAI Dé dismissed on ‘the’ ground'that itis not 
prosecuted in ‘the naime of the real party in 


interest ‘ ‘until: ae. “reasonable ° ‘tine © has - been _ 
— (Continued) | 


of Philadelphia, — 


proceeding, — 


279] 


2 ‘comments — ‘upon - ‘the. “rale. om 


Moore’ s Federal Practice,” North- 


- opening brief: “Under Rule 17 (a) 
justice requires’ that Northbrook as 


partial subrogee: be allowed to pre-- 
sent its portion. of the: claim sepa: 
rately. Under Rule: 17 (a) a sub-— 


-rogor may. bring: suit. in its own 
_name_on behalf of its subrogee.” 
In the leading case cited by 
Northbrook, United States v. Aetna 


Casualty & Surety Co., supra, the 


Court found that under the F Federal 


Tort Claims ‘Act, Aetna had the. 


right to bring suit in its own name, 
despite the prohibitory - language 
contained in the anti-assignment 
statute (31 U.S.C. § 208 (1970) ). In 
the course of its opinion the Court 
had occasion to invoke the real party 
in interest rule, stating: 

"Tf, then, R.S..: 3477 is’ ihinpplicable, the 
Government must: defend’ suits by sub- 
rogees as if it were a private ‘person. 
Rule 17 (a) of the. Federal Rules of Civil 
‘Procedure, which. were: specifically -made 
applicable to Tort Claims litigation, pro- 


.. vides that “very action shall be prose- 


euted in the. name. of. the real party. in 
interest, ” and of course..an insurer: 
subrogee, who has substantive: equitable 
rights, : qualifies as such. If the subrogee 


has paid. an entire loss ‘suffered by the 
insured, it i is the. only. real party in inter- i 
est and must ‘sue in its: own name. 3 


Moore, Federal Practice ( 2d ed.) > Dp 1839. 


= it ‘has, paid only. part « of ‘the: Toss, both . 


(Confinied) ~ S Ta SF 
allowed: after aijectinne ‘for: ratification of 
- commencement of ‘the action by, . or. ‘joinder 
or substitution of; the real party in interest:; 
and such. ratification; joinder, ‘or substitution 
_ shall-have the same effect as if the action had 
been commenced in the name of the real party 
in. - dnterest" eee penne brief, p. 
ale op es : 
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the ‘insured. and’ insurer merry other’ ne = 


_ surers, if any, who" have: also paid por-. 


. tions of the Joss). lave substantive rights 
%¢ 
brook s counsel states at p. 92 of the | against tlie tort-feasor which qualify them 


as real. parties . in-. ‘interest. ri eootaote 


7 omitted. ie Ea: 


There i is no oatacurs Moise. ale = 
ing the Federal Rules of Civil Pro- 
cedure applicable to boards of con-_ 


7 tract appeals proceedings; our rules 
neither incorporate nor make refer- 


ence-to them; and. we have found 


that such a are not binding on: 


administrative | agencies, Cart W.- 
Olson & Sons Co., IBCA-930-9-71 
(Apr. 18, 1973), BA BOA par. 10, - 


009 at 46 959.29 


Standing to present and prosecute’ 
claims before a: board of contract 
appeals is determined by applying 
the privity of contract rule as enun- 


| tanted in such cases as United States 


Blair (n. 26, supra). In the years 
that have intervened since Blair, 
this Board and other boards have 
had occasion to apply | the privity of 
contract rule 40 m numerous, cases, | 


r et 


38 338 U. S. 380-381. 

89 The Court: of: ‘Claims: has such a real 
paetn in interest rule. See, for'example, Con- 
sumers Ice Co. v. United States, 201 Ct. Cl. 
116, 119. (1978). 
"40 See, for example, Divide Sonctrictore: 
ine, ‘Subcontractor ‘to. Granite Construction 
Co., IBCA-1184-12-76 (Mar. 29, 1977), 84 


LD. 118, TI—1 ‘BCA par. 12; 430: Aerospace — ; 
‘Support Hauipment,. inc., ‘ASBCA. No. 18579. 


(May. 25, 1971), 71-1 -BCA par. 8904, Cf. 
ASBCA No... (11878 (Sept. . 19, 
1966), 66-2 BCA par. 5847, afra on recon-. ; 
sideration, 66-2 BCA par. 882. (subcontrac- 


tor may appeal in. _prime contractor’ S.name _. 
pursuant to the authority. of. a special pro- — 
' vision contained: in ‘its 


which was approved by. the Government, ‘even, — 


though ‘the. CPFF prime ‘contractor. and the 


Government agreed that. the cost upon. which: 
the subcontractor’ 8 claim was predicated were. 
not allowable). 


CPFY .subcontract, — 


292, : 


- Very ecently: the Armed Serv- a 
ices Board of Contract Appeals had 


occasion to consider the question. of 
whether a surety who had recom- 
mended. a: substitute contractor to 
which award was made for comple- 
tion of performance under ‘de- 


4 faulted contracts could bring: an - 


: appeal i in its own name. Addressing 
this question in Sentry Insurance, 


ASBCA No. 21918 (Aug. 5, 1977). 
U2 BCA par. 12, 721 at 61, 837, the 


Board stated : 


We are disinclined to follow, and prefer | 
to lay to rest, dicta in Golden. Gate and | 


United States Fidelity suggesting | that. a 
surety may. prosecute an appeal in its own 


name under its: principal's original de- 


faulted contract by “taking over” per- 
formance thereof. Although a surety is a 
party” to the bond with its principal, and 


accedes, by right of subrogation, to cer- 
tain of its principal’s rights, the surety — 
does not become a party to the defaulted 


| contract: entitled to take appeals under 
* the Disputes clause thereof. We hold that 
the only manner by which a surety. may 


| appeal under the Disputes clause. of its. 
sf principal’s original’ defaulted contract is- 


in.a representative capacity eT with the 
eonsent of its. principal. See. €. J+» Golden 
: hae supra. 7 | ; 


4 See United States v. Munsey Trust Co. 


$82 U.S. 284, 242 (1947) (“*.*.* One “who 


rests. on. subrogation stands in. the place of 
one whose :claim he has. paid,. as. if the -pay- 


ment giving rise to the. subrogation, 1 ‘had not 
heen made *. Pee Ce 
42 4 coneurring opinion in. the same cases 


addresses the question of multi-party Utiga- . 


tion, stating: Pie 

‘ee © & Ty the present case, ‘it is: apparent 
that Tufaro is either unable or unwilling, to. 
be the appellant here, although the absence of 
Tufaro’ § appearance has not ‘been explained. 
Thus Sentry appears to. be the only party in. 
interest to the instant dispute. However, in 
another ease, ‘involving a viable, ‘active con- 
tractor, both the principal | and the surety: 
might wish to be appellants ‘before us, de- 


_siring that this Board determine their respec-— 
tive interests in a claim wherever they may 
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‘The limited nature of the Boar s 
jurisdiction is well established. 43 
While the Board does have authori- 


ty to determine legal issues incident: 


to determining the - rights of the 


parties under equitable adjustinent 
| provisions contained in the contract — 


before them,** it does not undertake 
to pass upon law questions outside | 


the scope of its jurisdiction. In 


Wyoming National B ank.of Wilkes- 
Barre, Pennsylvania vy. United 
Ss tates, 154 C& CL. -590,. 594-95, . 
( 1961), the Court found that. the 





appear. In still another. case, assignees, Subs 


contractors, or suppliers might also wish their a 


respective interests. to. be adjudicated, 


‘Perhaps the Board should. be. soatoged ta 
deal with multi-party litigation. But unless or 


until it is, the Board’s: jurisdiction -must: be: 
limited to disputes between the contractor and 


the Government, * * *” ( 17-2 BCA al 12, T21 
at 61,838). 7 


48 Peter Kiewit Sons’ Co., “TBCA~405 Gar. 


ae: 1964), 1964 BCA: par. 4141 at. 20, L7p: 
_, {St * * The Board’s. power to. grant. relief 
“must be found within the ‘four corners’. ‘ot: 


the contract, for that power. is not granted by: 
statute, as alleged in ‘appellant’s Teply brief,. 


-but by the contract. itself: The authority of. 


the Board to. ‘decide questions. of law: does: not: 


include authority to grant reMef for breach . 
of contract since it is not a. dispute arising, 


“Inder the contract. ” (Footnote omitted). 

44 Clack vY. United Beates; 184 Ct. Cl; 40, 
5A: (1968) : 

“ven. phere: {hee pesdoni aie issue of: 
claim is one of law, such as,.the. cae 
tion of contract provisions, the findings of a. 
contract appeals board’ as to facts directly: re- 
lated to the legal issue are. accorded. finality: 


under the Wynderlich Act,,as long as: the.claim:: 


is one upon which the board could grant relief 


under the: contract. Morrison-Knudsen: Co. v. 


United nrores 170. Ct. Cl qT, 845. 2d. ee 
(1965).” 

- Ao The fact that the. Pee coieeenton and. a. 
third: party are agreeable to having. the. Board; 
entertain their: dispute does not have the. effeet. 
of enlaring.. our: jurisdiction. See MacDonald: 
Construction Co:, - IBCA-572-5-66: (Mar. 17,,. 
1967), 67-1 BCA par: 6202, footnote 3: (¢Mac-. 


- Donald's final ‘brief withdrew.,its.previous. op-- 
_ position to the intervention of Bi-State as a 


parey to the oe and asked that the Board 
(Continued) 


mS APPEAL OF ZURN ENGINEERS 


ae 20, 1978 - 


wear Saeiee Board had proper- 


| * ly. refused to permit a successor to 


the assignee of a Government con- 
~ tractor to intervene in the Board’s 
7 Sie stating : 


a sh oe 


# The Board ‘denied intervention, 
| ae that its. jurisdiction was limited 
to ruling on the matter of the assessment 


of the liquidated damages and that it had: 


no jurisdiction to determine the priority 


of the Government to payment of such. 
_. elaim for liquidated damages as against — 


| an assignee of the appellant. In this we 
think the Board was clearly correct. The 
dispute was a factual one with the con- 


tractor and involved facts relating to the © 


performance of the contract.* °*.*°- 

; The attempted - intervention by the 
Bank was for the purpose of getting 

bg Board action.on a question of law and 

oe clearly the disputes clause relates only 
_to- questions: of fact. 


The Board i is itipou cet to deter- 
~ mine the equitable adjustment, if 
anys to. which: the appellant is en- 


titled under the Differing Site Con-. 


ditions: clause. This determination 


_ will be based on applying the tests | 


| enunciated i in the clause to the facts 
7 established at the hearing to be held. 
é The question of Northbrook’s right 


_ to participate directly in these pro- | 
_ ceedings did not arise until after the 


contractor had filed the appeal with 


which we are here concerned. There 
is no indication in the record before _ 
- that oe pomaerece ee : 


(Continued) - Ee... | 
entertain and dispose of the appeal. This stip- 


. ‘ulation cannot, of. course,, enlarge the Board’s 


jurisdiction. or amend. the. terms of: the con-. 


ee ee 
‘The scope. of the Board's jurisdiction, how- 
ever, -mInay. be either enlarged (General - 


Dynamics Corp. v. United States, No. 76-21, 
slip op. at (Ct. cL July 8, 1977), 558 
F.2d-985, 991-994) or restricted (Naeger Htec- 
trie Co., Inc. v. United States, 184 Ct. Cl. 390, 
: 399-401), by the conduct of the parties, 


. 278-81 6-185 





Co. was involved i in any way in the Saige 


| perLormanes of the contract. 


Decision 8 os 
1} Notnbioak animes Co. 


seeks to participate directly 4 inthis 
appeal and the appellant purports . 


to. authorize it to do so on the com- 
mon assumption that the interest of 


the parties are or may be adverse to 


one another. Neither the appellant | 


nor Northbrook have undertaken. to. . 
address the question of how North- 


brook could continue i in a represent- 


ative capacity once the pleadings — 2 
filed or the proof offered, showed the 


interest of Northbrook to be adverse 

to that of the appellant. Ce n. 41 

and accompanying text.) — HS 
If such participation were. ‘to be 


allowed in. these circumstances, - 
there is a real ‘prospect. that the 
Board would be confronted with 


the intricacies of multi- -party liti- 


gation for which it is not’ well 
equipped #¢ and for which it has not 
been staffed. In the event a differing _ 


site- condition. were: found to exist 


and if, as anticipated; the: interests | 
of ihe appellant and Northbrook 


were found to be adverse, the Board - 
would necessarily be involved in de- 


termining their respective rights. er 


This: would entail construing the — 
written release and assignment of _ 
interest executed by the appellant # 
under date of June 13,1975. (n..3, 

supra), or determining the extent 


of Northbrook’s recovery by reason. — 
of its status as.a subrogee.’ 7 How- — 


ever the questions were to be re- 


solved, the board would be passing he &, 


48 Note 42, supra. 
47 Since our. decision. is grounded upon. the 


Jimited nature of our juxis@ietion: under the | : 
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| ‘upon. wasn ee law wets to - 
: determining the rights of the par-— 
ties to the contract and, therefore, 


acting outside the purview of its 
limited jurisdiction.‘® The fact that 
there may be serious obstacles: to 
presenting the claim of Northbrook 
Tnsurance Company as part of the 
appellant’s claim is unfortunate; # 
~ however, it is not a factor for con- 
sideration In determining 0 our ju 
| tisdiction, | 

For. the. reasons stated, ‘North- 


: brook Insurance Company is denied | 
. __ permission. to participate directly | 
in’. these ' proceedings... Within 30 
| days from the date of receipt of this | 


: decision,. the Government. ues file | a2 ie ee | 
7 APPEARAN CES: ‘Thomas A. Danchey, 


3 Esq. ., of Reddish, Curtiss, and Moravek, 
coe. for. appellant. Gretchen. Robinson. 


| — Answer. with the Board. 


| Wa F. McGraw, , 
Sl Chairman, Administrative J fudge. 


$ We CONCUR: 


Gy Hidintier: ak ae 
| Administrative J udge. 


pean GC. Tence. = 3 
Administrative z uage:: as 


Dat Doanz, ee 
Administrative Judge. - 


(Continued): | 

Disputes clause, we have assumed for the pur- 
poses of the ruling that Northbrook is a sub- 

Togee and would qualify as.a real party in in- 
terest under Rule 17({a): of the Federal Rules 
of Civil Procedure (Notes 80 and 37). The 


Federal. Rules of Civil Procedure do not, how- 


ever, govern board proceedings. Oarl W. Olson. 
é Sons Oo., text supra. 

. §:*48 Notes’ 28 and 42-45, supra and acconi- 
panying text. . 


49 The fact that a complaint may icbatatt . 


multiple counts based upon different theories 


of. recovery allow. a considerable degree of 


_ flexibility. Amendment of pleadings are pro-— 
|. vided for in our rules (43. CFR 4, 108). = 
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"ESTATE OF CLARK JOSEPH 
a ~ ROBINSON | 


7 TBIA vA. | ae 
Decided rly 26,1976 


"Appeal Poi an administrative law 


judge’s decision denying petition for 


| rehearing. 


- “Reversed atl remanded, 


1, Indian | Probate : Tribal Courts: i | 


Generally— as 


Decrees of: ‘ribal courts aeuding ‘ao. 
mestic. relations of Indians have, gener-. 
ally been | recognized by the ‘Department 
of. the. Interior, State courts, and Fed- 
eral courts. . : 


a OPINION BY ORIEF ADMIN: 
oo ISTRATIVE JUDGE WILSON 


“INTERIOR. “BOARD OF IN | 


sa. DIAN APPEALS 
Clark J oseph Robinson; haee 


Sign Allottee No. 7488; héreafter 
_ referred to.as decedent, died: intes- — 
tate Jan. 29, 1974, seized of certain © 


trust lands -situated on the Pine 
. Reservation © in | ieee 


A. hearing was: held and con- 
Administrative Law 
Judge Garry V. Fisher at Pine 
Ridge, South Dakota, on Sept. 25, 
1974. Thereafter, ‘on Sept: 16, 1977, 


the: judge issued: an.-Order . Deter- 


mining. Heirs wherein Trix Lynn 
Harris and. Rene. Robinson,:,dece- 


dent's danghters, were found to be 


2947 


the theirs: eae: “eiititled : te an un- 


- divided oné:half interest in the de- 
cedenit’s trust estaté.'In the same'or- | 


der the judge-found that: Gretchen 
Robinson, the appellant herein, was 


not the decédent’s Surviving spouse | 
-asclaimed by the appellant... 


. The appellant on Nov. 7, 1977, 
timely filed a petition for rehearing 


contending. that she was the dece- 
dent’s surviving spouse and there- 


fore entitled to sharein his estate in 
such oy capacity. . .The « 


lant in support of her petition: - 


- 1.-The Administrative Law J udge erred 
as a matter of law in determining that’ 
Gretchen Robinson was not the. wife of 
Clark Joseph Robinson at the time, of 


Clark J oseph Robinson’ $s death on J an- 


lary 29; 1974. 

-. 2. The Administrative Law J udge erred 
as a matter: of law in determining that 
the death of Clark Joseph Robinson pre- 
cluded . Petitioner from challenging the 
validity of the divorce obtained by 
Clark J oseph Robinson from Petitioner. 

“3.5-The. Administrative Law J udge 
Pe finding that.the “marital status 
at that time’ (time of:death) was. con- 


trolling,. since it is the. question of mari-. 


tal. status: which is- to be determined. 

~ 4. The ° ‘Administrative Law J udge 
erred in not finding that the divorce ob- 
tained by Clark J oseph Robinson from 
Petitioner in .the. Oglala. Sioux: Tribal 
Court.on., Oct. 18, 1968, was’ void because 
of the lack of jurisdiction over. Petitioner 
at the time the decree was entered. _ 

5. The 


by -the ° Oglala. Sioux - Tribal Court. on. 


Api 24, 1974, setting: aside the divorce . 
decree entered by that Court on 1 Oct. 18, | 


_ 1968. 


“ESTATE OF ‘CLARK J OSEPH. ROBINSON: 
- Tey. 26, 1978 a 


following. 
_ grounds were given by the appel- 


Administrative Law J udge 7 
erred i in not recognizing’ the order entered 


3 eine 


-§. The. Adninisteutive:: Law sedge. é 
ee erred in not recognizing the portions of | 
the Decree of Divorce entered by the. 


ees ; 


Oglala Sioux: Tribal Sout: of Gat: 18, 
1968, making proven for Petitioner. in 


eer. 


that the defendant (Petitioner) is to's ré- | 


‘eeive her just. and eamiebie share cc 
z trust lands were sold), 


‘The petition was denied by J widize ; 


| Fisher on Jan..17, 197 8,on the basis 


that the petition. did: not. cite any 
factual issues or newly . discovered. 


evidence which would require fur: 7 
ther hearing’ ‘and, that: all. errors 


specified therein. could. be: resolved 
on. appeal. — 

The appellant on. 1 Mar, ‘13, ‘1978, 
filed a notice. of appeal . -with this 
Board based. on . the identical 
erounds. set. forth i in ‘the petition. for 
rehearing. In ‘view thereof” the 
grounds. are not opened at. this: 
point. . . 1 
‘The erux of the appeal aS we con-- 
clude from: review. of the. record.,} 18 


whether. the judge. as a. taatter of 


law. was required to give recogni- 
tion to the order entree by. the Og- 
lala Sioux Tribal: Court on. Apr. 24, 
197 4, setting aside the. Divorce De- 
cree entered by. that: court on Octo- 
ber 18, 1968, ahs 

At the outset, iti is s noted: thats none 
of the. parties. involved i in this ap- 
peal. questions the. authority . and 
jurisdiction of. the Oglala. Sioux 


Tribal Court: to entertain and. hear Big 
a domestic. matters. such, as sare n= 
volved in this. case, 10 tc 


[2]. Decrees. of ‘Tribal. ‘courts a 
domestic relations have 
generally - been recognized by. the 
Department of the. Interior. in. con- 


“nection with probate proceedings — 


and. other purposes. State courts — 


- ave. Aikaess recognized Tribal 
court decrees on domestic relations. 


| Begay v: Miller, 222 P, 2d 624 (Sup. 
Ct. Ariz. (1950). Federal’ courts 


have also recognized the validity of 


decrees issued by Tribal courts con- 
cerning domestic relations. See 
- Conroy v. Frizzell et at., 499° F, 


Supp. 918 (D.S8.D. 1977) whitch ad- - 
dresses the validity of a divorce de- _ 


cree of the Oglala Sioux Tribal 
Court, af’d, Conroy v. Conroy, No. 
77-1343 (8th Cir. April 20, 1978). 
_In the instant case the judge gave 
- recognition to the decedent’s two 


divorces obtained through the Tri- 
bal court in determining the deced- ° 
- ent’s heirs. In view of the foregoing , 


: recognition, why then did. the judge 


“not give recognition to the Tribal 
court order of Apr. 24, 1974, which. 


- set aside the Divorce Decree of Oct. 
18, 1968? No reason for failing to 


| do so is given. by the judge. Instead. 


he found the intervening death of 
decedent and his marital status at 


that time (Jan. 29, 1974) control-. 


ling insofar as the determination 


- of heirs: was concerned, In effect the 
a judge. gave no recognition to the 
Tribal court’s Vacating Order of 


Apr. 24, 1974. 

‘Weare in agreement with the ap- 
pellant’s contention No. 5 that the 
judge. was in error‘in not giving 
. recognition to the Tribal court’s or- 


der of Apr. 24, 1974, and we so find. 


We, further, find it was incumbent 
on the judge as a matter of law to 


give recognition to the order of 


_ Apr. 24, 1974, during the hearing of 
| September 25, 1974, on which the 
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nordes: of Sept. 16, 1977, was. paged: : 
We further find that any and all _ 


issues. regarding the validity or in- 


validity of the Tribal order.of Oct. 


18, 1968, were properly considered — 
and adjudicated by the Oglala Tri- 
bal Court, thereby resulting in the 
order of Apr. 24, 1974. 

Under the circumstances it was 
incumbent. upon the judge to rec- 
ognize the Tribal order of Apr. 24, 
1974, in determining the decedent’s 


| hes and in so doing the appellant 


should have been found to be en- | 


titled to share in the estate as: ne = 
surviving spouse. = | 


In view of the one we ‘find . 
it unnecessary to address the other — 


grounds specified by pppenent in a 


her appeal. 
_ There remains oul the question | 
of Trix. Harris’ request for reim- 


bursement of funds she advanced to _ 
the decedent’s estate during the © 


pendency of the appeal herein. The - 
advancements represent. mortgage _ 
payments on ‘the lands involved, 
fees for preparation of income tax 


returns for the estate, and income 


taxes paid for the estate. There ap- | 
pears to be no reason why Trix 

Harris should not be reimbursed. in 
such amounts as determined by the - 
judge to be due and owing her by 
the estate for advancements made 
on behalf of the estate. 

NOW, THEREFORE, by virtue 
of the authority Aelcosted: to the 
Board of: Indian Appeals by the 
Secretary of the Interior, 43 CFR 


4.1, the Order Denying Petition for 
Rehearing dated Jan. 17, 1978, be, 


997) 


and the = is ‘Lareby RE: 
VERSED, and the matter is 


'. REMANDED for the purpose of 


modifying the Order Determining 


ef ‘Heirs of Sept. -16, 1977, to reflect 


the Board’s_ Antics: set. forth 
herein regarding the decedent’s 


heirs and Trix Harris’ request for. 
reimbursement of funds advanced 


in behalf of the estate. 


| Atpzanpm Hi: WILson, | 
Chie paren are Judge. 


| Wr concur: : 


Mrrcreny Ji Sue 
Administrative Judge. 


Wa. Pam Horton, 
Admimstratiwe Judge.__ 


WESTLANDS ¥ WATER DISTRICT— 
LEGAL QUESTIONS | 


Bureau of Reclamation: : "Repayment | 
and. ‘Water Service Contracts—Con- 


" tracts: Construction and Operation: 
| Generally _ 


A short: term or eas eontract will 
not rescind a long-term contract under 
- the doctrine of superseding contracts un- 
less the parties clearly intended that to 


a be the effect of the new agreement and - 
_ the ter ms of the new agreement are flatly 


inconsistent with: the former aoe 


| Contracts: Formation and Validity: 
: Negotiated Contracts | 


Mere negotiations for a new contract do 
| not imply rescission of an existing - con- 


a tr act. 


-WESTLANDS WATER. DISTRICT—LEGAL QUESTIONS” 
ack $1; 1978. 


Bureau. of Reclamation: ‘Authorization | 


When Congress is: ‘relatively specific. in - 
authorizing a government project, - ‘it 
takes equally specific Congressional ac- 


tion to change that authorization. aad 


Bureau of Recmations. vartioniaa: 
tion—Reclamation ‘Lands: . Invigable 


Lands 


Certification: that tends are irrigable is: 


a separate and distinct process from au- 


thorizing a Bureau of Reclamation proj-:. 
ect and cannot be construed as. authoriza- 
tion to serve lands in.excess of those spe- _ 
cifically authorized in the project act. . 


Bureau of Reclamation: Authorization 


The agencies have the responsibility in. 
cases where authority to act may be in — 


question to bring the matter to the di- — 
rect and: specific attention of Congress 
and to request clarifying legislation. 


Bureau of Reclamation : lel | 


Congressional ratification of a significant 


modification in an authorized project 


ordinarily cannot be gained through mere: 


references in testimony or documents pre- — 


sented to Congress for appropiration pur- 
poses; the intent of Congress as a whole. 
to. ratify must be- clearly expressed, and: 


menitested in the record. 


Contracts: ‘Construction and Opera- - 
tion: Generally | 


Laws in existence at the time a "contract 


is entered into become a part of the con- 
_ tract whether or not expressly referred to. 


in the contract or pCa, in. its 
terms. | 


Bureau of Reclamation: Authoriza- 
tion—Bureau of Reclamation: Repay- — 
ment and Water Service Contracts— 


Reclamation Taide: Inclusion a Ex- 


clusion of Within Irrigation District 


Sec. 9(e) of the Reclamation Project 
Act of 1939, 48 U.S.C. § 485h(e) (1970), 
does: not give. the Secretary any -inde- 
pendent authority for. entering: water 
Service contracts for areas except as BER 
arately authorized by Congress. 


Bureau ‘of Reclamation: ‘Repayment — : 


and Water Service Contracts 


No water may be delivered. to.a reclama- , 
tion district until the district has signed — 


a repayment contract which establishes a 
‘sufficient repayment obligation. guaran- 
teeing that the United States will recover 
the: ‘costs of the Project: as provided by 
law. ss ; 


Contracts: ‘Convection: and Opera 


a tion: Waiver and. Estoppel 


The ‘United: States - is not nena: or 
estopped by the acts. of its agents who 
may -enter into: a contract or an agree- 
ment to do or cause to be done what the 

law does not sanction or permit. « 


ms Contracts: Construction: and Opera- | 


tion: Waiver and Estoppel_ 


The burden. is on the individual or entity 


_ contracting with the. Government to as- 
certain whether the government agent 


with whom he is dealing is acting within, | 


the scope of his authority. 


Contracts: Formation and | Valiaty: | 


Generally 


An internal decision teh OranAGati signed 


by the Secretary of the Interior which — 
recommends a contract negotiating posi- 


tion cannot ripen into a binding contract 
, with an entity who has relied and. acted 


upon some position recommended in. the ieee 


. memorandum. | 


- Contracts: Causteubticn ead Opera- 


tion: Waiver and Estoppel | 
Estoppel has pean imposed dpainet the 


Government by the Ninth Circuit Court . 
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of Appeals ony if it can. be sneen that 
_ there was “affirmative misconduct” by the 


Government. 


. ue 31, 1978 


OPINION BY 


 onrroE ¢ OF THE  aactorroR 


- Sune vk 1978 


To: . “Suorenane OF THE Terrr07 


From: Soxtorror | 


‘Supszcr: Waeranps Wie Dis- 


“RicT—Lecan QUESTIONS 


eh ntroduction and Summary of 


Conclusions — 

A, d ntivodisstion: | 

This memorandum . deals with 
dives issues: .(1) whether the 1963: 
water service contract between the 
Westlands Water District and the 
United. States+.is still in effect. or 
whether it. has been superseded or 
rescinded by mutual consent of the 
parties; (2). whether water .is, au- 
thorized to be delivered under that. 


| contract, to. areas outside the 500,000 
acre Federal service area of the San 
‘Luis Unit authorized by Congress. 


in 1960 as described in the Feasi- - 
bility Report on the Unit ;? and (3) - 
whether the United States has a 


binding legal commitment to deliver 


1:1 million acre- -feet of water from 


the San Luis Unit to the Westlands. 


Water District, at a rate of $7.50 


iConiract No. 14-06200-495-A’ - dated 


| June 5, 1963 (hereafter referred to as the 


19 63 Contract”). 
2Act. of June 8, 1980, T4 Stat. 156 (hake. 


- after teferred to a8 the “San Luis. Act”). This. | 


Act is not codified in the United States Code. 
See III Federal Reclamation and Related Laws ~ 
ROUAT ON, D. 1524, | 


297) 


‘per | acre- foot, ats a 50 ‘cont per 


acre-foot service charge for the San’ 
Luis Drain, because of the so- called | 


“Holum memorandum”. discussed 
below, and subsequent. events.? : 


OBS Summary of Conclusions 


1. The 1968 contract has not been | 
sapere’ or rescinded by mutual 


consent of the parties, Tt authorizes 
| delivery of the amount of water, at 
the price and. under the’ conditions 


‘stated therein to the area of. the - 
Westlands Water ‘District lying 


~ within the Federal service area, ‘of 


the San Luis. Unit. authorized. by 


| Congress 3 in 1960 to be served. SA 

2. In 1960, ‘Congress authorized 
: delivery of | federal reclamation 
water toa service area of approxi- 


mately. 500,000 acres, part of which _ 
lies within the current. boundaries. — 


of the Westlands Water. District. 
3 Post-authorization expansion . of 
this service area. by some 150, 000 
acres has not been approved. or rati- 


fied. by Congress and. accordingly 


cannot be regarded. as authorized. 


7 (and the short- term contracts which 


3 At my reaneaity: dbqiiel for the Westlands 
‘Water District supplied me with a legal memo- 


Tandum dated “Mar. 14, 1978. which argued _ 


that, among other things, the. United States 
has such a legal obligation. This argument was 


- estoppel. Part II(C) -of this. opinion. responds 


to date, and should not necessarily be. regarded 
as an exhaustive discussion of the ‘facts or 
legal authorities on the point. See ‘Westlands: 
Mar. 14, 1978 memorandum, p. 3. 

 84'The’ memorandum ‘submitted. “by. West- 


lands, see Note 8, supra, also argues that the 


so-called. “excess lands” provisions” contained 


in this contract.cannot be modified by Depart- 


mental regulations. This opinion does net deal 
o with thatissue. - i 
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expire - at. ne 1 of 1978), ‘the - 
United States is under no legal ob- | 
ligation to deliver water .to the ¢ 
Westlands Water District. Such a 


7 legal obligation could arise. only : 


from the.execution of a. valid writ- 
ten contract pursuant, to longstand- 


ing statutory procedures for: ex-. 
ecution of reclamation. contracts. 
Whatever validity the doctrines of 


implied contract and. estoppel have : 
in other contexts, they: plainly: are. 


not applicable- to. these facts: ‘Fhe 


government’s . legal obligations are 


_ limited to those under ge 1963 Con- 7 


tract. 


Z is Discussion 


A. The 1963 ‘Contract has’ not 
been superseded « or ‘reseinded — 
by mutual consent... | 
hs 1963 water service ‘contract 


has never been used: as a basis for. 


water deliveries. by. the. United | 
States to the District. ‘From initia- , 
tion of: water service in: 1968. to. the - 


present, various temporary, short- = 


. term contractual arrangements have 
3. Apart. from the. 1963. contract 7 


been. used for water deliveries. From | 


| commencement. of proj ject. water de- 
-. livery in.1968 to 1972, a short-term 


contract. providing: for the recoup- 


ment of advances . furnished - by: 
Westlands was In effect. Since. 1972, | 


‘based on doctrines of ‘implied contract and ee 
| water delivery has been made pur: 
. . to that argument although, like that memo-. 

- yandum,: it is based only upon our research 


suant to annual’ temporary. con- 


tracts, except. for 1978, where two 
-short- tern sequential contracts are - 
being ‘used. These contracts have 

_ been in substantially thesame form > 
each ° year. Throughout this interim, 


period, certain terms and. conditions 


| of the 1963 Contract. have been 


--pEcistons oF THE 


maintained although meee atone 
were initiated in 1964 for a long- 


term contract, to replace the 1963 

Contract. , | 

_- ‘The use of such interim contracts, 
. coupled with the fact that negotia- 

tions were proceeding on a replace- 

ment contract,.requires a determi- 


nation whether the 1963 Contract 
was either expressly or implicitly | 
rescinded by the parties or whether - 
-. the 1963 Contract has been rescind- 
_ed by operation of law through ap- | 


_. plication of the doctrine of merger 
or superseding contracts. | 


The doctrine of superseding con-. 
: tracts provides that when parties. 
_ execute inconsistent contracts, the 
provisions of which are. mutually | 
exclusive, the terms of the later con- 
~ tract prevails. ‘See, e.g. In re Fer- 


 -rero’s Estate, 2998 P. 2d 604, 142 


ee - C.A. 2d 473 (1956) ; Decca Records, 
Ine. ». Republic Recording Co. 


Ine. 935 F. 2d 360 (6th Cir. 1956). 


: “The application of the doctrine 
to any particular fact situation, like 
most contract law doctrines, ulti- 


” mately turns: on the intent of the 


- parties. 7 oston. v. J. R. Watkins. 
— Oo., 300 F. 2d 869 (9th Cir. 1962)... 

oo Tt will be invoked only if it is found | 

that the later-contract. was intended _ 


to be a new and complete expression 


-. of the agreement of: the: parties. 


That the later contract merely sup- 
plements or clarifies the former will 
not suffice. See, e.g. George Fore- 
man Associates, Lid. v. Foreman, 
889 F. Supp. 1308 (N-D. Cal. 1974), 


afd, 517 F. 2d 354 (9th Cir. 1975). 
Applying: these principles to the » 
-| interim. contracts established subse- 


DEPARTME NT OF. ‘THE. 
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| dausie to. the 1963. Contract: there aes 


has been no rescission through ap- 
plication of this. doctrine.. The 
short-term contracts were not flatly 


| inconsistent with the 1963 agree- 


ment and were seen as short-term 
Meanwhile, 
negotiations were taking place on 
a long-term contract to replace the 
earlier contract. | 

Indeed, all the temporary con- 
tracts since 1972 contained recitals 
which referred to the ongoing ne- 


-gotiations for the new replacement _ 
contract which would “amend and — 
| consolidate the existing. water serv- 


ice and distribution system, con-- | 


tracts and upon execution” would | 
provide a long-term basis for water) 
deliveries to the. District. Para-. 

- graph 2 of each contract. provided 
that the short-term contract. would 


expire at the end of the year or 


“upon the effective date of the . 
amendatory contract, whichever oc- 


curs first.” Thus, it appears that the | 
clear intent of the parties was 
neither. expressly nor implicitly to. 


rescind the 1963 Contract. Further- 
‘more, it should be noted. that nego-— 


tiations by themselves do not imply 7 
rescission.  _[mplicit. 
through negotiation has been found — 
to render a former contract. unen- 
forceable, but only when the nego- 
tiations have culminated in a new 


contract. See, ¢.9. Hoston v. J. ft. a 
Watkins Co., supra. 


Based on the preceding, it is my 


- opinion that the 1963 water service 
contract thas not been rescinded 
either expressly or implicitly by the 


interim use of temporary contracts 


rescission 


— 650-62, 
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: and. the ongoing neectienons for a 
“new, long-term contract. The intent 
of the parties, as shown by the. re- 
citals.in the interim contracts, is that 


the 1963 Contract. would remain in 
effect until It expired. of its own 
terms, or until it was superseded e 
_ by anew, duly executed Teplage- | 


“ment contract. 


Be The re may not con- 


ter to areas outside the Fed- 


1960 


ies you know, this i issue , received 
extensive consideration by the San — 


Luis Task Force.* The. Task Force 
concluded that the expansion of the 


Service area, of the San Luis Unit 
from the approximately 500,000 - 
“acres described i in the authorizing 


legislation, to more than. 650,000 
acres has not been authorized by 


Congress.° I reach the same conclu- | 


sion, for substantially the same rea- 


sons. which Se the Task | 


| Force. 


4The Task Forde Was created = Congiean to 


“review. the: management; organization, and — 
- operation of the San Luis Unit to determine — 
the extent to which they conform to the. pur- . 
‘poses and intent” -of the Reclamation Act of | 


- 1902 and the San Luis Act,.91 Stat. 225, June 
15, 1977, See. 2(a). The Report is. published. 
as Special Task Force Report en San Luis 
Unit, Central Valley Preject, California 
(1978) (hereafter, “Task Force Report’). 
“88ee Task Force Report, pp. “18-27. and 


lands Water District), filed dissenting opinions 
on this pot See Task force: Report, pp. 239, 
i 249-52. ““s 


es ~The problem may aba ee ; 
ary deseribed as follows: Congress a au- 


. Two members of the “Task Force, 
- €urtis D: Lynn-and Adolph: Moskovitz (the 
latter. being ‘the representative of the West- - 


ihowsed: the Sai Te Unit ; in 1960 a 


. “[f]or the principal purpose of fur- 
_nishing water for the irrigation. of 
approximately five. hundred thou- 7 


sand acres. HIE 
The San: Luisa and Panoche Water 


‘District, combined occupy. less than 
100,000 acres in the service area, ¢ and ; 

the. Westlands Water. District now. 
occupies the remaining more than ; 


tract for firm delivery of wa- ~ 400, 000 acres.: 


AL the. eis. the Unit was. au- | 


eral. San Luis Service ‘Area thorized; in: 1960, the area, Now oc- 


sae authorized — by Congress: in cupied only by. the Westlands 


Water District was divided into two 


- districts, the original Westlands 
_ District and the Westplains Water 
Storage District. Approximately _ 
116,000 acres of the original West- 
—Tands. District lay outside of the: 
- service area to the east. The area. to 
the west of the original Westlands 
District. became the former West- 
plains. Water Storage District in 
1962, of which approximately 40,- 
000 acres lay: outside the ‘service 
area to. the west. : 


- The’ Westlands aa -“Westplains : 
Districts were merged in June 1965 


to form an expanded Westlands 
_ District. Of this enlarged District, -- 
: some 156 ,000. acres lie outside the 
service area indicated in the au-— 


thorizing Act—40,000 on the west 


: and 116,000 on the east. 


The principal issue is | tie ~~ 


| service to these additional areas: has - 
been authorized Lby Congres. ‘There. | 


6 The. amounts: perennial: ‘to: in the Act, ana . 


throughout: this opinion’ (except where other- 
wise noted), are: ‘gross acres, not’. irrigable 
acres. The difference has no legal significance . 
in this. -context,’ and ds. not ‘the eur of 


. dispute. 
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Is no anaes: that oe service. is. 


| properly authorized to Westlands’ 


lands in the original: service area 
referred. to in the Act, which in- 
negotiate and reach agreement with — 
| the State of California for “coor- 
dinated operation” of the Unit, in- 


cludes portions of the | original 
Westlands District and a “portion 


= of the former Westplains District.” 


~The. distribution and drainage 
7 systema: has been: constructed i in the 
'116,000-acre area on the east. Work 
is not finished on the system i im the 
| 40, 000 acres s to the west fF 


parade The: service area pihoreed: by 


Co ongress im 1960 


“The “grat sentence of the an fae 


‘Act (sec. 1(a)); ‘provides: 


LF] or the principal purpose of furnish- 


ing water for the irrigation. of | appront- 
mately 500,000 acres of. land in. Merced, 
‘Fresno, : and ‘Kings Counties, California, 
| hereinafter referred to as the Federal 
San ‘Luis. unit service area, and as inci- 
dents thereto -of furnishing water for 
municipal . and. domestic .use. and .provid- 


ing recreation and fish and wildlife bene- 


: fits, the Secretary of the Interior (here- 
. {nafter referred ‘to as the Secretary): is 
authorized to construct, operate, and 
Indintain’ the San Luis unit as an in- 
tegral part of: the. Central Valley project. 
( Italics added. ys 


. See.-1(a) continues by describing 
ihe principal: engineering features 
of the Unit and describes which of 
those facilities may be constructed 


7 It is useful to refer to. the maps contained 
“in Appendix :K to the Yask Force Report, 


_ Map No. 6. shows the authorized service area 


in the solid black line, whilethe colored por- 


tions show the approximate -current bound- . 


aries of the Westlands Water District. The 


_ former Westplains and the original Westlands: 


are not indicated, but the San Luis Canal 
_ (shown by the dotted. line). approximately in- 
dicates the common boundary ,between the 
Districts—Westplains lying: to the west: (the 


bottom of the: map.) and original Westlands to +e 
se quired, by sec. 3(8)). 


_ the east one: top of the. map). 
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ae provide fot ae joint use by 
both the Uned: States and the State - 
of California. °° ~ 


Sec. 2 authorizes as Secretary t os 


cluding the joint-use facilities, for 


the following purpose: a 


‘[I}n order that the State may, ‘without 


cost: to the United States, deliver water 
_ in service areas outside: the Federal San 
Luis unit service. area described in the. 
' report of the Department of the Interior, 
entitled “San Luis Unit,, Céntral Valley — 


Project, * dated Dec. 17, 1956.° 
Later in that same section, Con- 


gress provides for enlargement: by 


the State of the joint-use facilities 


‘so long as the State paid an “equit- 


able share” of the cost, the enlarge- 
ment would not interfere “unduly” 
with operations of the federal por- 


‘tion of the project, and “the use of 


the. additional capacity for water 
service shall be limited to service 


outside the Federal San Luis service 
area, 9 


@ This Ser (ienGilees “Peasibility . Re 
port’). is the standard feasibility report re- 


‘quired ‘by: reclamation law' to be: prepared’ by 


the Secretary and. submitted to Congress prior. 
to ‘expending motiey for construction of new 
project works. See 43 U.S.C, a {1970) 3 
43 U.S.C, § 412 (1970). 

®There are other references as well. Sec. 


.1(b)..prohibits. delivery of water to newly 
irrigated lands in the “Federal San Luis serv- 
- ‘lee area’ for use on surplus crops. Sec, 3(f) of 


the Act ensures that the State will not be 
restricted in its right to.use. the joint-use 
facilities for “water service outside the Fed- 
eral San Luis service area,” and sec. 3(j) 


. prohibits | the State from serving any lands 


within: the “Federal San Luis: unit service. 
area” except to the extent “such service is — 


required: as a consequence of” the State's as- 
- sumption of the responsibility for operation 
and. maintenance. of the joint-use . facilities. . 


(Such assumption is permitted, but DON ‘Te | 


20 WESTLANDS | WATER: DISTRICT—LEGAL QUESTIONS: 
a | July 31, 1978 


These 1 numerous te nee dem: 


. : onstrate beyond question that, the 
Congress had a definite service area 


in mind when it authorized the 


Unit. Congress could not have been 
more explicit, short of including a 


map or metes and bounds descrip- 


-tion of the service area in the au- 
thorizing ‘legislation—a practice 


_ ‘Congress ‘has never employed, to 
pos knowledge. — a es 


_ Many Acts of Congress pions: 


ing reclamation} pro} jects: do not even 


refer to.:a “service. areay. much: less. 
state its approximate acreage. Some : 


authorizing Acts refer ‘to--a service 


area only by. reference to the project — 


| feasibility. report, which. describes 
and _maps. the. ‘project's — service 


 area.i? Some. contain no reference to: 
either a service area or the project’s . 
feasibility report. Still others con- 

tain a general geographic 1 reference | 


| by river valley.’? 


By contrast, "ie San. ee “Act 4 


| opens ‘with a reference to the’ ap- 
os proximate: size of the service area, 


and describes the project’s: principal = 


| ee as. ; furnishing * water to. ir- 





2 See, - , C05 . nee; ta, Project, 
“Aug. 16; 1962 (76 ‘Stat. 389), 43 U.S.C. § 616 


(1970), which directs ‘the: Seeretary to build 


the project | “in substantial accordance with 
the . engineering plans - *%° get forth ‘in 
[the feasibility report] . ee Rt. See. also, 
Savery-Pot Hook, Bostwick Park and’ Fruit- 


foe land Mesa ‘Projects, 78 Stat. 852. (Sept. .2, 
point out. that there could have 


1964). - 


1 See, 29-5 - San. Felipe Division, ‘Central. 
Valley Project, Aug. 27, 1967 (81-Stat- 173),. 
43 U.S.C. § 616fff-1; and. Upper Division, . 


_ Baker. Project, Sept. 27, 1962 (76 Stat. 634). 
12 See, ¢.g., Lower Teton Division, Teton 


- Basin Project Act, Sept. 7, 1964 (78 Stat. | 
925), 48 U.S8.C.-§ 616 nn, which authorizes the 
project in order to “assist in the irrigation. of 


arid and semiarid lands in the upper Snake 
River vey Idaho, ee 8 


| Apr. 8,.1959. 


tigate thisa area: “See. 2 links the serv- 


ice area described: i in sec, 1 to that | 


described in. the feasibility. report, 


and: the remainder of-the Act con- 
tains several. other references: to. the — 
"service area. It is plain; then, that 
in comparison to other: Congression- | 
al authorizations, including some in 
the Central Valley Project. itself, 
Congress was .moved:to speak care-— 

_ fully on. the. face: of the San Luis 
Act itself about.its intent re garding res 
the Unit’s service areas" 


An examination. of the ieee 


history. fully. ‘supports: die conclu- 
-sion regarding Congress’ intent.The. _ 
.report: on. S, 44, the bill that-was 
eventually | fennieted contains ~lan- — 
guage which élarifies: the concern of | 

| Congress. with. respect to. the Fed- — 
eral service ‘area;.in-the-context of — 
preventing the’ ‘State from: infring- 
ing the Federal service area? That 

- report .sets..forth.certain amend- 
ments.made to the bill, the first two 


of. which made more specibe: refer: | 


— ence. to the Federal San Luis ‘Unit 
“service area and: the joint-use ar- 
‘rangements: The report explains _ 
_ that these. amendments were “de- 
signed to precisely define the San — 

~ Luis Unit of the Central Valley — 
Project: that-is specifically author- a 
ized by this bill? ee 


‘It is appropriate at this re 


been several reasons behind: Con: . 


gress’ decision to define the service _ 
area. carefully. One was to provide. 7 
a firm basis for the State Federal 





.. 1% Sen.: Rep.” 154, sett. cons., Ist Sess, 


“Id. p. 7, 


804s DECISIONS OF THE 


soastnbechis and to define clearly 
where the benefits from the State — 


and the Federal investments were 
‘intended to be provided—to protect 


the federal investment. against en- 
croachment from the State since : 
that. could jeopardize the ‘repay- 


ment potential of the Federal pro]- 


~ ect. Another reason to locate the 
‘service area exactly could have been 
to facilitate defining where the ex- 
_.. cess land limitations of reclamation 
law would apply, see, generally, 68 © 
_ LD. 370; M-36635, 68 T.D. 412 
(1961) (Sokcitor’s Opinions on ap- © 

_ plication of the excess land law to. 
the State service area), and to be. 
fully aware of the amount of excess 


lands in the area, to be served, to 


i gauge the extent to which break-up - 


of ‘excess holdings would: be re- 


<e quired.® And finally, the size, eleva- 


‘tion and location of the service area 


determines the’ size of the distribu-. 


tion and drainage system which 


-' must be constructed, and the num- 
ber of pumping plants and amount 
of power required to pump the | 
- water. Because the Federal Govern- _ 
ment bears most of this cost (it is. 
repaid by the users over a 50-year — 
that such “expansion,” should it be- 

come necessary, “is, of course, sub- 
| ject to. further authorization ‘proc- | 
E esses. 918 Lge 3S He | 


‘period. without interest), the extent 


of this system can affect the finan-— 
cial feasibility and cost/benefit ratio 
of the project. There were, in other | 
words, numerous reasons here to be 


he ee about the size of the: serv- 
lee area, : 





au The Feasibility Report pointed: out, for | 


example, that 65% of the proposed’ 500,000- 
acre service area was in excess holdings (p. 


$8). That the problem has remained a serious 
one is documented in the. Task Porce Report, : 


oie 9, passim. 
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The Report: on ‘the House version | 
of the bill contains: ‘an even more : 


specific description of the service ~ 
area: 7 he | 


[the] lands which would be irrigated 
lie between elevations of about 200 and 
500 feet above sea level on a broad, gent- 


ly sloping plain extending eastward from 


the coast range. The area forms a strip 


of about 65 miles. long and 13 miles wide, 
totaling about 480, 000 acres. At the pres- 
‘ent time, there are about 400,000 acres. 
within the. service area developed ‘for 
irrigation and served by pumping: trom . 
-groundwater sources.” , 


- The House version of the bill re- 
quired that the San Luis Dam and 


reservoir be designed and con-— 
_ structed to allow for expansion pe 
“should a subsequent joint- use agree- — 


ment, with the State be: executed. 
This approach was estimated to cost. 
an additional $10. million. There . 


was understandable | concern that 
this initial - federal. expenditure a 

should not be wasted in the event 
no agreement, was reached, in which 

~ case the enlarged facilities might be | 

used:to accommodate “ expansion of 
the Federal San Luis Unit.” +” The 


House Report cautioned, however, | 


16 House Rep. 899, 86th Cong, Ist Sess., 
p. 2. | | 
—Wid., D. Be : . 

18 bid. The Report goes. on to Stee? that 
“Tt}he modifications for future enlargement of 


the reservoir and the pumping plant to accom-: — 


modate the ‘State’s.: Teather. River Project - 
would be essentially the same. as those con-~ 


templated to. accommodate ezvansion of the 


Federal San Luis Unit, ae 
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ORuiees review of the leguletive : 


7 history indicates that the future 
| expansion of ‘the. Federal service 


area. ‘contemplated in these. refer- 


ences was probably to extend the 
project further south 


. Avenal Gap area of the San J oaquin 


Valley. 19 In any. event, these re- 
7 peated ‘references to ihe. San: Luis 
service area in the. Committee. Re- - 
ports show that ‘the authorizing 
_ Committees were acutely aware of 
the size and location of the area to. 


be served by. the principal works 


authorized in the Act. It also sug- 
| as the House. Committee 
expressly acknowledged, that Con- 
gress thought that expansion of the 
Federal Service area, would. require 


| gests, | 


| additional authorization by Con- 
gress.” 2 . | a 


This conclusion. is reinforced 
examination of the Feasibility Re- 
port prepared by the Bureau of. 

- Reclamation and submitted to Con- 

Report, states : 


gress in 1956. As noted. above, Con- 


-. gress. specifically referred, in sec. 2. 
of the San Luis Act, to the descrip-— 
tion of the service area contained. 
_. in that. Report. Plate lof that doc- — 


‘ument is a map depicting the major 


to be irrigated would consist. of — 

‘about 496,000 acres and. that this: 
-. land would be located at elevations — 
between 200 and 485 feet on a broad, 
gently sloping plain extending east- : 


ae This. was saiaeeea to in ‘the. Feasibility 


Report at pp. Tou, 155-58. 
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| ward from. the coast range i in a strip 
about. 65 miles long and 13 miles 


wide.2? This description. is nearly 


‘identical to that in the House Re- 
port quoted above and clearly indi- 

cates that Congress, in sec. 1 of the — 
- Act, was authorizing service from 
the Unit to a precisely defined area. 


No. other defined area was before 
Congress when the authorizing bill 


was enacted. 21 


At the pine: of ‘suthorization: - 
then, there can be no doubt that . 


- Congress intended the Unit to sup- : 
: ply irrigation. water to approxi- 
mately 500,000 acres and that the lo- 
_that .500,000 acres is 

clearly defined in. the Feasibility 
Report Congress cited in. “the Act. | 


cation of 


- 20 Feasibility Report, Pp. 2: 


2 The Feasibility Report itself ig of course 


replete. with references to the San Luis’ Unit 


service area. As might be anticipated, all are. 
fully consistent with that described in the Act. 
For example, . -p. 1 of: the “Substantiating Re- 
port,” containing the meat of the Feasibility 
“The service area of the San 
Luis Unit of the Central Valley Project. con- 


tains a gross area of 496,000 acres on the 


west side of the San J oaquin Valle of Cali- 


fornia.” Later, under the heading “San Luis 
Service. Area,” the following appears (pp...23— a 
24) : “The irrigated area of the San Luis Unit 
would contain about 458,500 irrigable acres. 
‘The. western - ‘poundary of the service. area. 
project, features of the. Unit and the : would, be elevation 485 as far south. as the. 
service area. The report of the Re- 
gional Director, which. prefaces the 


fall: report, indicates that the area 


Pleasant Valley ~ Canal, and, from there it 
would average 455. feet in elevation, the grade... 


of the Pleasant Valley .Canal. The. eastern ~ 
boundary of the proposed service area is an 
‘irregular line representing the eastern edge of | 
. the better quality soils. Before construction | 
begins | minor modifications | in these service. 


area. poundaries would be’ possible, but. the 


-irrigable acreage to be served now cannot be. 
. increased because of water supply limitations. 


The service area boundary is shown on plate 
1.” Congress’ use of the word “approximately” 
: the Act is obviously | meant to cover the 


rounding-off of the 496,000 acre figure in the 
Feasibility Report to the: 500, 000. acre. figure — 
7 usee in the Act. | agen? 
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| 2. Arguments that Congress aoe 
quently approved empansion of 


» the. service are 


As we ‘have seen, the Act Sathorn 


‘ized irrigation service on. “approxi- 


mately five hundred thousand acres 


of land in. Merced, Fresno and 


Kings Counties, * * *” Act, sec. 

(a). The Feasibility Report listed 
the total gross area within the serv- 
ice area as containing 496,124 acres, 


of which 458,460 acres were then 
‘ classified as irrigable. (p. 81.) Cur- 


“rently the. Bureau of Reclamation 
considers a total of 650,377 acres to 
be. within the Federal service area, 


of which 584,852 acres. are consid- _ 
ered irrigable. A number of argu- 


ments. have been. advanced to. sus- 


tain the i increase in the size.of the — 


_ Service area, based. mostly ‘on Con- 
| gressional approval allegedly con- 


: ferred after the passage of the San ‘ 


Luis Act's in 1960. These. aiecmente 
: will be treated in turn below... | 
‘First, however, given ‘tho fact 


| that Congress was. careful initially 
— to define the. San Luis service area, 
determining 


7 the 7 standard | for 
whether expansion can be regarded 


as authorized is relatively clear. In 


National. Wildlife Federation. v. 


Andrus, 440 F, Supp. 1245. (D. D.C. : 
1977 ), for example, the court held’ 


that a. powerplant was not author- 
ized at the dam which was part of 


the Navajo Irrigation Project au- 
(See 48 
‘US.C.. §§ 620, 615ii-o0- (1970)). 
_ The court” pointed out ‘that the 
_ original 1956 authineiatta Act ap- | 


thorized by Congress. 
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poared to exclude a powerplant at 
the Navajo dam.22 ~ | 

Although a 1970 amendment to 
the authorizing legislation also did — 
not mention a powerplant, the Sen- 
ate Committee report to that amend- 


ment . stated that the proj ject “in- 


cludes a powerplant at -Navaj fo) 
dam,” and another earlier report al- 
so mentioned the powerplant. See 
440 F. Supp. at 1249. The court ob- 
served : 3 


Clearly, the. appropr iate officials a hase 


| some discretion to modify aspects of vari-. . 
- ous programs ‘within the * *-¥ Project. 
But such modifications must occur within = 


the. statutory. authority granted: by: Con: 
gress. Where Congress hag. been: specific: 


in: its authorization. or Jack. thereof, the : 
. discretion of the officials is. ; accordingly . 
diminished.” . 


The Sonelasion | is ane pe | 


able here, In fact, the instant. case — 
is even stronger becaiise'in Vatéional - 


Wilds fe, supra, a Cornmittee report 


had approved the powerplant. Tere, 

by contrast, there has: been no affirm- 
ative ‘statement i in a Committee. re- 
‘port, that the expansion had been. ep" 
| proved. . : 


Another closely analogous. case is. 


“Ryan. v. Chicago B. &Q. RB. Co: 59 ° 


F,.2d 187, 143 (7th: Cir.. 1982), a 


‘suit by a riparian railroad company 


alleging that.a Corps of Engineers | 
Hood control dam had been ented : 


23 Specifically, the Act authorized the: Secre- 
tary to: construct, operate and maintain sev- 
eral project units, ‘consisting of - dams, 
reservoirs, | powerplants, : transmission: : ‘facili-. 


ties and appurtenant works.” (Italics added. )- 


But when the Navajo dam was listed, it was” 
followed ‘by the. parenthetical‘ caveat’: “(dam 
and reservoir only). See 43 ‘U.S.C. *§ 620° 
(1970). 
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aihout: sihores ie ie rail- 
road’s detriment. The court stated: 


oo * Congress having once authorized 


the project, or. any part. thereof, -to be | 
done according to. certain - detailed and: 


specified plans, we think. ihe discretion of 
the Secretary we * to that extent would 
be limited, and any subsequent material 


change or substitution. with respect. there- _ 
to by the Secretary * -*, a could: not be. 
said. to be authorized. by. Congress until: | 


apnroved, by it. 


‘The Court. of Appbeie® want on nto. 


find ‘that “ great: doubt and. -uncer- 
tainty” had. existed about ‘whether 


the modifications in the project had: . 
_ been authorized. After the district — 
court. ruled that the. modifications: 


were unauthorized, however, Con- 


- gress amended the authorizing act’ 
to give the Corps ‘wide authority to’ ~ | 
make such: “modification RR gg Be total. of 112 ,400. acres: in.the:pro- - 
_ inthe. discretion of the Chief of En- 
 ginéers. may be advisable.” 59 F. 2d. 
at 144. The Court of- Appeals held: 
that: this amendment. was suficient: 


to. authorize the modification, and | 


vacated the district court’s ruling.’ 


-Both-of these cases: lead:to the 
conclusion ‘that, once Congress has. 
been: relatively Specie: in authoriz-. 


Ing a project, it takes equally speci- 
fic action by Congress to change that 


authorization. With this in mind, I 
now turn to the arguments asserted 
to support. a. finding that Congress” 
has ratified the. service area, as cies 
sion.” ~ : 


a Land 0 lassification - 


_ Reclamation law. requires that as. 
a. s éondicion precedent of expending: 
_ any appropriation for, the “initia: 
. tion of construction: under the terms. 


of reulemntod law? of any n new ¥ pro- 7 


ject facility, the Secretary of the 


Interior must. certify to. Congress 


that an adequate . ‘soil: survey. and 


land classification has been: made of a 
the lands to be served by the project 


and. that such lands + are irrigable.?% 


In May of 1962, the Secretary of the 


Interior, in. compliance with this 
requirement, certified to: ‘Congress 


that a soil survey. and land classifi- . 


cation. had been ‘completed for. the 


lands in the San Luis unit: The re= 
port. concluded. that out of a total | 


area. of 610 As: acres, swhich. _ were 
classified, 589 BT. 6 Acres were. found 


to be. abl eu 


_A report: cae i aay the cer- | 


| tification indicated. that a 1951 land. 


classification study. had. found, that : 


posed. proj ject area, were of marginal. 


value for irrigation purposes. These — 


lands were. referred. to, as class. 5 
lands. and | on. that. basis. Were. OX> 
cluded from the service. area.’® The | 


43 U.8.C. §890a (1970). This eae 


. was first included as. part of the ‘Interior. ‘De- 
-partment’s 1958 | Appropriation - Act, 66: Stat. 


451 (July 9, 1952) and was. Tepeated with an: 
amendment the following. year, ead Stat, oaks 


(July. 31, 1953). 


A description. of the: Bureau’ 8 soil classifi- at 


- eation studies inthe San Luis Unit is con-: 


tained ; in: Appendix D to the Task. Force Re-: 
port, -pp. .281-83. Although the. Secretary. 7 


certified that some.589,576 acres were. arable,.. 


it hag: recently.come to--our attention that - 
some 59,746 acres -in ‘Westlands. has ‘not in: 
fact been certified as irrigable as of this date. - 


_. The Bureau ‘expects to complete this: sae a 
- tion process in the. near future. - 


- 2 The. “Substantiating Report” sncluded’ in 
the , Feasibility Report discussed the land: 
classification undertaken prior to authorization — 
in considerable detail. (pp. 26-31.) It reflects - 


that only those lands within the service area: 
were. classified. 
. ee 3.is a. map depicting the land classifica- 


(pp. 27.) The accompanying: : 


(Continued) , 


308 
7 fepe goes c on to sate that: In. 1961, 
additional investigations were con- 


ducted to determine the economic - 
ig feasibility of providing’ project 
service to this 112,400 acres of class 
5 land. This additional investiga- 
tion found that most of these lands 


io could be successfully irrigated as a 


: part of the project if proper drain- : 
age were provided and the soil were 


| periodically leached. to reduce salin- 
as authority for a project to serve 


substantial additional lands if serv- 
jee to those lands was not initially 


ity. It was this reclassification and 


the addition of those lands formerl yo 
 @lassified as marginal which re-_ 
~ sulted in expanding the total gross 
area within the Unit from approxl- 7 
mately 496,000 acres to oa 


mately 610,000 acres.” 
The statute that requires the Sec- 


| retary to certify to Congress that 


lands to be served by new projects 
are irrigable is separate and: dis- 
tinct from the authorization of any 
particular project. Because it re- 
fers to the initiation of construc- 
tion of a project under the terms of 


reclamation law,2’ it is plain-on its 





( Continued) - 


tion within the service area sige on plate 2 


(This map is included as Map #3. in Appendix 
K to the Task Force Report.) The accompany- 
ing Table 2 (p. 31)- summarizes, in the words 
. of the Substantiating Report, “the irrigable 
and productive acreages for the area involved 


. in the proposed San Luis. Unit’ (p. 28, italics: 


added.) It shows that a gross area of 496,124 
acres were classified’ as- of the time Congress 
authorized the Unit. No mention igs made any-~ 
where in the Feasibility Report of the 112,400 


acres ‘of marginal land euppptedy excluded . 


from the service area. - 
-2 The argument that ‘the land dlaceidention 


| certification increased the size of the- author: + 


ized. service area goes. only to 112 000 acres 
lying to the east of. the: original Service area. 


‘It does not justify the expansion of the serv-— 
_ ice area to include the 40,000 acres of the. 

- former. Westplains ‘Water: Storage District 
lying to the west of. the original service aréa. — 


' & The San Luis Act is a part of reclamation 
law. ae ‘o oS - 


| DECISIONS oF THE DEPARTMENT OF. THE INTERIOR | 


| this’ 


“188 ED. 


7 ee that it presumes, bait déas a _ 


itself provide, Congressional au- 


thority to serve lands in reclama- 
tion projects. It is designed simply 
to ensure that the project as au- 
‘thorized will not be constructed un- 


Jess, upon further analysis, the land 


already authorized to be irrigated. | 
by the project is indeed suitable for 7 
‘sustained irrigation, As such, it. 


neither serves nor purports to serve — 


provided for 3 in the Pro} ject authori- 
zation. - 

ease the’ submission of | 
certification that the legal require- 


ments for project initiation have 


been met: cannot be construed as au-: 
thorization to serve lands signif- 
icantly in excess of those amounts — 
expressly authorized in the project 

Act. The procedure requires Con- 


gress to take no action with respect 


to such certifications and, In view 
of their clear purpose, no Conve 
sional action could be intended. or 
expected. Most particularly, Con- 
gressional inaction after receiving 
certification cannot legiti- 
mately be presumed as Congres- 


- sional acquiescence in the expansion 
_ of the service area. To. do otherwise: 


would make a mockery of the pains. 
Congress took. to define the service 
area in the 1960 Act. Had Congress 


_ intended to allow such a significant - 
expansion by administrative action 
- after authorization, based on'a sub- _ 
sequent determination that more 
land ‘was irrigable than. previously. 


thought, it could. easily have so pro- 


| vided i in the Act itself. Congress did 


nat do $0, and iia exercned un- 


usual care in defining the service 
area. The: classification - procedure 


arguably might justifiably be used 


in the right circumstances to make 
minor adjustments i in the project’s 


service area, given the use of the — 


| qualifiers. “approximately” in the 
Act and “about” in the Feasibility 
Report, in reference to the service 
area. size, It cannot, however, be 


so cused. to justify this large expansion. 
in the San Luis Unit.2 | | 


~ The addition of. acreage to the 


original. service area apparently 
would not, because of changes in 
“ project. area. cropping patterns, re-. 
‘quire the use of additional water. 


7 ‘Because the total supply of water 
tothe Unit would apparently not 


be increased, 29 Westlands represent- 


ative on the San Luis Task Force 


argued that the expansion of the 


service. area should be: considered 


—— The oe with this 


Phe» total . peoaislon: ‘of! tte. authotead 
gerne ‘area to include lands: outside the orig- | 
inal - ‘service. aren on both’ the east. and west 
comprises. am. area of over 150,000: acres. This i. 


ig.a 30%. expansion from the original. service. 
area. ‘The area added is larger than the areas 


served. by: most. reclamation’ projects: in' their 


entirety, (Westlands is itself the largest i= 
rigation district 40. the country. - 

- @It is not. clear whether, or to Sint extent, 
this. change in. the. expected cropping patterns 
ae the estimated per acre: water Tequirement 
eee {0 break up. Te operating units. in 

Westlands. The San Luis Task Force-was eriti- 
eal of the maintenance of large ce: O77 average 


- size 2200 acres) operatorships in Westlands. 


Bee Task Force Report; ‘Chap. 9; pdssim. 
' 20 See Moskovitz dissent, Task Force ven Ord, 
pp. “250-51. 


com & note. that this ‘Department has recently. 


submitted a bill to Congress which, if enacted, 


would reauthorize the project and expressly _ 


authorize expansion of the ‘service -area to 


include that portion of the entire ¢ Westlands — 


27 3-816—718—_6 


 WESTLAN DS WATER DISTRICT—LEGAL QUESTIONS 
Fuly 31, quae 


: argument ’ is that, i in hori the 


project, Congress did not specify an 
amount of water to be delivered; ; 
instead, it specified the service ‘area, 


to: which (an unspecified amount 
of) w 


water would be delivered. Thus, : | 
I am unable to. conclude, as the | 
Westlands dissent argues, that the — 


words “[fJor the principal purpose 


of furnishing water for the irriga- 


tion of approximately five hundred 


thousand acres of land * * *” are 7 


without significance. Congress may 
~ well have been, and still be, amend- 


able to. Increasing - the size of. the 
service area becanse. more. Jand is 
irrigable than. originally. thought, 


but itis a decision for the Congress 
to make—and a decision it must. 
make. affirmatively, rather than 
7 silently.” = : 


b. M emovandum Oo f Regional Sole. | 
— top | 


‘In an Oct. 30, 1969 memorandum 


_ to the Associate Solicitor for Water 
and Power, the Regional Solicitor | 


in Sacramento addressed the ques- 


| tion: of whether permanent. water 
service, rather than temporary serv aoe 
106, could J be provided to the entire | 

- Westlands Water District as it ex- 
isted at. that time, including the. 
_areaof some. 116,000 acres. on-the 
eastern side of the. District, which 


was not included i in: the service. area 


referred to. in the authorizing Act 
and outlined 4 in 1 the © Hess, Re- 


District, as it existea® on ses 1, 1978; ‘whieh 


was certified as irrigable.. Thus, we have al- 
ready taken the initiative to give the Congress 520 
a clear opportunity: to: make as Riis ae 


eae deceret 


810 


port.” Noting that the question had 
“Tn jo easy answer,” (p. 1) , he con- 
cluded that, despite the language in 
the: authorizing Act and Feasibility 


‘Report, the project: ‘had: sufficient — 


| flexibility to justify entering a firm 
contract to serve all areas included 


in the. Westlands: Water District, | 


_ panties the 116,000 acres, 
To: support. ‘his’ conclusion, the 


- Regional Solicitor relied on the fact 
- ‘that ; sec. 1 of the San Luis Act au- 


thorized the Secretary ‘to “con- 
struct, ‘operate and: maintain | the 
San Luis Unit as an integral part 
_ of the Central: Valley Project.” (p. 
5. ) He also referred to other Central 
ie Valley P 
‘which contained similar language, 
and which also generally gather 
_ ized delivery of water to the Cen- 
tral Valiey in California, and noted 
that the: San: Joaquin Valley: was 
sometimes referred to in Bureau 
feasibility reports as an area where 


there was a need for. supplement al : 


| water supplies.. (p. Giese sae! 
Other. reasons cited by the Re- 


| gional | Solicitor to justify. full serv; 
ice to W: estlands Water District i in- 


- cluded the fact. that the. Secretary 
had notified Congress that all rights 


to water necessary to fulfill the pur-- 
‘poses of the San Luis Unit had been. 


acquired ; ie ‘the assertion’ that: the 


| mopped area in oe aoe Re- ; 





.. 82 The. Regional Solfeitor’s pene cere was 
drafted to serve as a. backup for a- proposed 
Departmental. reply to an inquiry from Con- 


_ gressman Sisk, and it expressly stated that its. 


- “comments” were made for the “considera- 
. -tlon’*of the Associate Solicitor; Id.,-p. 3.. There 

is. nov-evidened ‘that the memorandum was 
-- passed’ upon either. bythe. Solicitor’ or. ae ad- 
dressee;- the: Associate raed 

Sid. pp. 2-8, a 
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-roject. unit authorizations : 
ply of water to serve. the entire 


Westlands District; including’ the 
116,000 acres’ lying outside the: au 
| ee Service area. 


ores 5. 


[85 ED: 


: on was s simply a detonation of 


the -class one ‘lands: in the- general 


area, 234° the fact that. Westlands - 


Water District: had. lobbied 3 in Con+ 
gress’ for - the” ‘authorization; vand 


there was no ‘indication. at.the: Gon 


gressional hearings: that the’ service 
area did not: inéhide all’ of ‘West: 
lands,” ‘and: the fact: that “corré- 
spondence between. the Bureati and 
the District had assumed a full 5 wa 
ter supply to the entire District, ae 
For all. ‘these reasons, the: “Re: 
Er Solicitor concluded that: the 
Isriguage’s in the Act and the ‘Feasi- 


bility. Report did -not’ prevent: the 


Bureau from-entering into a ¢or- — 
tract: with Westlands fora firm: slip- 


. Lhave carefully reviewed: the Re: 
ena -Solicitor’s: “-memorandutii, 
and, while the Bureau of Reclam#: 
tion was justified ‘in: relying upor 
it in the past, to the extent. that. he 
finds the Department: ‘has. authority 
to enter into a long-term water sérv- 
1¢@: contract, for a firm. supply: of wae 


. ter to: areas. ‘outside. the. service. area 


veferred to i im the: Acts disagree and | 
his conclusion 1 is. overruled...’ : a 2 

fae oe aboves: the ‘Act plainly 
to “serve. “approximately 500, 000 
acres... The Feasibility. Report: re- 
ferred to in sec, 2 of the Act plainly 


defines the area composing, :this 


500; 000-acres. The’ fact that the: Unit 
is. to. be. operated : as: Alle “integral 
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part? of the. Coal 1 Valley Proj ect 
does not justify i ignoring. the. plain 
language. on the face of the Act. 
Had: Congress. intended such -a; re- 


sult, it would. not have taken. such 


pains. to define the service area. 


~The Regional Solicitor’s. refer- 


-ences.to.the.Congressional direction 
to: integrate the. operation of the 
San Luis Unit with the rest: of the 
Central Valley. Project, and to the 
authorizations. of other units of the 
Central Valley Project as generally 
pernitting. the.delivery. of water to 
areas.adjacent to, but-outside of, the 
San. Luis service area cannot, justify 
this expansion. As noted. above, the 
‘question regarding expansion of the 
service area is. not principally. re- 
lated’.to. water supply but. to the 
acreage served. The ‘fact that-addi- 
tonal. water may-be available from 
other. units. of the Central Valley 
Proje ect: -eannot: ‘by. itself : justify 
ov erriding Congress’ specific _ in- 
structions. regarding which acreage 
is tobe served out of San Laus reser- 
voir: via--the. San- Luis. canal, And 
| Congress? direction. to integrate: the 


| operation. of San Luis with the rest 


of. the: Central Valley~-Project is 
obviously. necessary. because. of the 
erucialrole: the Delta- Mendota’ cas 
pala. ‘previously ‘constructed. fea- 
ture of the Gentral Valley Proj ect 
plays i in. supplying. water to the San 
_ Duis reservoir for storage and even= 

tual .use in. the. San Luis | Service 
‘atrea.* 37, : a ee 





8 This: role. was well-recognized -and -ex- 
plained: in-the’ Feasibility :Report: (p.:45):: 
-in"Che: Delta- Mendota: canal: is an: quineetsat 
feature in. the operation: of ‘both: the. Central 


eee ne does. nb Saahiny over- - 
riding the plain, Janguage: of the 
Act. - | 
The: Regional: Galncegn: similarly 
erred: in allowing. such relatively 


- minor: less: probative facts. as: West- o 


lands’ support. for the: project, as- 
sumptioris in correspondence — be- 
tween Westlands. and the Bureau 
that afull supply would be avail- 
able; and vague references in-other 
feasibility reports. to the need for 


water in the Central. Valley, ins 


cluding ‘the San Joaquin, to. out- 
weigh the plain words of the Act, 
the description in the Feasibility 
Report referred.to in the ‘Act, 8 and 
the legislative history... te 
At its heart the memor canieliea: re- 
flects the view. that, regardless. of 
the language Congress chooses to. 
employ, it authorizes a project. like 
San Luis on a most.general, wnre- 
stricted . basis, .and .vests. the: De- 
pe artment with authority. to operate 
it as it deems appropriate.. ‘What 


Valley Project and the San Luis Unit HBO, 

With! the San Luis’“Unit ‘included, : the canal 
still is required..to: meét’ these commitments 
[to the: Delta-Mendota canal. service . area] 
and in addition, deliver an average 1,257,000 . 
acre-feet per year. to’ the: San. Luis‘ pumps. for 
the-San ‘Luis: Uniti. This will. be. accomplished 
by using the-conveyance capacity: of the Delta- . 


Mendota. canal to transport’ ‘San ‘Luis ‘water 


during... months. when. ‘irrigation: along =the 
Delta-Mendota canal and San Joaquin: River 
does not comand: the full” canny of . the 
eanal.””.: > 

2 88 Phe? memorandum. rejects. the service: area 
described in the Feasibility Report -as*‘simply 
a- designation: of ‘the. class one’ landsin’ the 
general area.” Id., p. 5.. That. is not the’ casé. 
The Feasibility Report shows. that,. of the 496,- 
Q00. acres in. the ‘service’ -area; 199,000: acres 
were class 1 land, 231,000: acres were class-2, | 
64,000 acres were class 3, and 2,000 acres were 
class 6. See Feasibility Report, p..28; and . 
plate 3 (included as Map’ #3 in re K uo 
the Gs Force Report). 
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ever may be the case with other 
‘projects or other units of the Cen- 
tral Valley Project,?° the above dis- 
cussion of the San Luis Act and its 
legislative history makes manifest- 
ly clear that Congress did not hand 


the Department a blank check here. . 


~ T:recently had occasion to observe 
that, in determining whether post- 
authorization modifications are con- 
sistent with the intent of Congress, 
the authorizing act’ itself provides 
the ‘best evidence of Congress’: in- 
tent.*° The Act here is clear, and 
~ compels a-conclusion contrary to 
that reached: a the Regional Soli- 


it citor. ae 


a.  Posi-Authorisation Ratification 
by Appropriation | : 
J have concluded that the San 
Luis. Act authorized the Secretary 
to. . serve. approximately 500,000 
acres from the San Luis Unit and 
that the location of this area was 
specifically. defined i in the Feasibil- 
ity Report. referred to in the Act. 
The. question. now is whether Con- 





_ | 80 §ée, ¢.g.,.the. San Felipe Unit ‘suthoriz- 
ing Act, 43 U.S.C. § 616fff-1. (1970). 
' 4 See my. opinion on the San Felipe Unit, 
May 1, 1978, pp. 3-5. 
_ .-# The San Luis’ Task Force reached an 
identical. conclusion. See Task Force Report, 
. pp. 21, 27. That Congress itself was deeply dis- 
turbed by the allegations involving the San 


Luis Unit is manifested in the Act creating. 


the Task Force, Pub. L. 95-46 (June 15, 1977). 
Congress: charged tlie Task Force. with the 
- responsibility. to review the 
organization, and. operations. of the San Luis 
Unit: to ‘determine the extent to which they 
conform. to: ‘the purposes and intent of’ the 
San: Luis Act and the Reclamation Act. (See. 


2a.) ‘Congress ‘also asked the Task Force to 


determine, among. other things, the ‘‘specific 
legislative authority for each feature of the 
project,’ .(Sec.°2(b)(1)) and to analyze the 

-“eompatibility: of the present design and plan 
._ of the ‘San. Luis Unit with the original feas- 
ibility report’ * * *.7 (Sec. 2(b)(2)). — 
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“management, - 
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gress, by subsequently appropriat- | 


ing funds for the project (includ- 
ing funds for the distribution and 
deainaes system in areas outside the 
authorized service area), modified 
its original authorization by ratify- 
ing the post-authorization: expan- 
sion of the San Luis service area. 

Beginning in 1967, budget docu- 
ments submitted by the Burcau of 
Reclamation to the Congress for 
appropriation purposes have re- 
flected that the San Luis service 
area consisted of anywhere from 
550,000 to 614,000 acres. Some of 
the references were contained in 
footnotes to the pro] ject: data sheets; 
others were in testimony of the De- 
partment - witnesses,*? | and | ‘still | 
others referred only to the size of 
the area to be served by ‘the distri- 
bution and drainage system. Almost 
all of these references were ‘con- 
tained in several pages of budget 
material for the CvP and Sand Luis 


42 Bureau officials: testified - without any 
elaboration at the 1967 and. 1968 Appropria-. 
tions Subcommittee . hearings in the House 
that the Westlands: District had been “en- 
larged’”? by the merger with Westplains. Al- » 
though given a clear oppor tunity by Subcom- 
mittee questions to explain the enlargement of 
the service area and to describe the Depart- 
ment’s view of its legal authority to effect 
such enlargement, the Bureau officials failed 


to-do so, relying instead on general statements 


about the. merger of the two districts. ‘AS. far 
as I am aware, ‘these were the only occasions 
the. issue was ever touched upon -in: the: ap 
propriation process. Moreover, the. budget 
justifications submitted to ‘Congress each year 
from-1967 to 1977 show that the cost of the 
distribution. and . drainage system remained 
constant at $192 million, the amount author- 
ized in the 1960: Act. It-was: not until 1977 
that the project data sheet showed an increase 
of $177 million for the distribution. and 
drainage system explaining the massive: in- 
crease in part on the basis of ‘the addition © 
of the former: ‘Westplains area ‘to: the: ver 
lands Water District,” 
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Sabadiied: ms ‘Congress along. with 
several. hundred pages of similar 
material for every other ongoing 
Bureau project. Westlands . argues 
that, since Congress appropriated 


funds based on these documents, the © 
changes contained. therein: were rat-— 


ified by the appropriation acts. of 
the Congress. 


Several reported. deteiang hives 


| dealt with the general issue of legis- 
lation ‘by: appropriaton. I will dis- 
cuss. the most applicable ones here. 


First, mn 1941 the United States Su- 


proms ‘Court held that.whare Con- 
gress . repeatedly _ 


tice at the hearings of appropria- 
tions subcommittees of both Houses, 


and from statements made on the 


floor, the agency action was ratified. 
Brooks v... Dewar, 313. U.S. 


vior of temporary grazing licenses 


at:'a uniform. fee-per head of live- 
stock grazed, an action allegedly in- 


consistent’ with the requirement of 
‘sec. 3 of the’ Taylor Grazing Act 
that renewable term permits be is- 


sued at ‘fees caemiee to individual : 


situations. a3 
The repeated. appr parianors for 


range se of the fees so 


a, The ‘Seer tay sueued that sec. 3 aia noe 
necessarily. require individual adjustments of 
fee charges when read against the broad au- 


ae thority he had been granted by Congress in 
- gee. 2 of. the Same Act.to issue rules and 


regulations to - Pecomipuah. the purpose of” 
we Act, 


appropriates | 
money for a program, having spe- 
cific ‘knowledge of. administrative | 
practice from annual’reports of the. 
agency, from disclosure of the prac- 


354 
(1941). The case involved the issu- 
ance by the. Secretary of the Inte-. 


collected, wae “seh the. apeniiia 
knowledge that the Secretary. was 
issuing temporary. licenses at _uni- 


form fees available in four annual — 


reports of the. Secretary, disclosed 
at appropriations - ‘Subcommittee 
hearings in three years, and men- 
tioned on the floor by members of - 


Congress in three separate sessions, 


was held to constitute confirmation 


of the. Secretary’ s construction of | 


the Act, as well asratification of the 


Secretary’s action. See 813. US. at 
360-61. | , 


Ae similar question a arose more re- 


| cently 3 in National Wildlife Feder- 


ation Vv. Andrus, 44.0.F.. Supp. 1245 
(D. D.C. 1977), discussed: earlier in 


this. opinion. There the court, held 


that, despite the fact. that the Nav- 
ajo -dam. powerplant: proposal, was 


included in a report. submitted to 
Congress in 1970 and made part of 


House Subcommittee files, and was 
mentioned in a Senate Report that 
year, repeated | appropriation, of 


funds for the project. from 1974 to 
1977. did not constitute ratification 


of the Department’s decision: to 


build the Navajo dam. powerplant. 
_ As noted above, the court relied 
heavily .on the fact. that the only 


relevant pre-existing statutory lan- 
guage. (the 1962 authorization) 


seemed directly contrary to the De- | 


partment’s -action.. The: important 


difference - between this ease cand 
_ Brooks vy. Dewar, supra, was that 


here Congress had. in. the. court’s | 
words, no “specific. knowledge” of | 


_the powerplant at Navajo dam. 


“TRJeferences- to the powerplant 
buried as they are: anid many other: 


7 action . ‘cannot. ‘be. 
| élearly. 2 Thompson ve Clifford, 408° 


| proposals related to. NIIP, hardly - 
seem sufficient to: ‘alert Consiress to 


the ‘possibility t that it is being asked 
to appropriate funds for an unau- 


thorized: project.” ‘National ‘Wild- 


life Federation v. Andrus, supra: at 
1250. (Italics added. yo , 
“Tt‘has also been. held that: a rati- 


: fication ‘of an administrative exer-— 
cise of authority | by appropriation , 


rill not bé accepted where prior 
knowledge ‘of the specific disputed 
demonstrated 


. F.2d 154, 166 (D.C. Cir. 1968). Un- 
- der this rule, continuing  appropri- 


ation of funds for operation of na- 


tional cemeteries did’ not: authorize 


7 the ‘specific action of the Secretary. 


of the Army. i in prohibiting o the bur- 


ial in a national, cemetery of de- 
-eeased veterans’ ‘sentenced to prison 


for terms. exceeding five years. Said 


the ‘court Cd. at 166, footnotes 


united) 


. [Rlatification ame ne ** * é 
tequires affirmative evidence’ that: Con: 
gress actually: knew of the administrative 


policy, AS We said: recently, “ratification 
by. appropriation is not favored and will. 
_ not be. accepted - ‘where prior knowledge 


of the specific disputed action cannot be | 


demonstrated clearly.” Moreover, to con- 
stitute “ratification, an. appropriation 


must plainly” ‘show a: purpose, to bestow 

. the~ precise authority which is. claimed. . 
“In another | ‘case, continuation of 

appropriations for: the Central Ari- 

Zona _ Eel ect, did. ‘not: constitute | 


Ste de 


= Secretary. of the Interior to. deny : a 


preference right to: bid for interim 


| low- cost,: federally owned . electric — 
power 3 in contravention of: a prefer- 


“DECISIONS OF! THE: DEPARTMENT’ OF THE: INTERIOR 
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ence eines: in the reclamation laws, | 


even though'Congress hadbefore-it 


committee reports listing the entities 


which were to recelve interim pow- a 


er. Arizona Power Pooling. Ass'nzv: 


t Me orton, b2T F. 8d 721 (9th Cir. 
1975), cert.” 
(1976). ‘There i is no indication that 


“ den., 425° U:Si° 911 
Congress was specifically ‘infornied 
that particular preference © right 
customers had sought and: been re- 
fused the opportunity to: pitrchase 
interim‘ ‘power, so Congress did not 
have knowledge — ‘of «the: “precise 
“of: the. agency 
whichis ‘esseritial: fora. finding: of 
ratification. : i abe aoe rae 


| added). " 


<Ina very’ ‘pecetit « case: davelving: 4 


similar’ situation, ‘it was’ held: that 
Congress had Hot ratified by appro: 


priation | the. scheme of allocation of 
power: from : California’s Central 


Valley Proj ect: despite the fact that 
the. scheme’ had been explained in 


Interior Department: reports: tothe 
House. and’ Setiate’ Appropriations 
Committees. City v7) of Santa Clarav: 
United States, - — F.2d: ——— (9th 





Cir, 1978), af’, 418 F. Supp: 1243, 


as modified by 428° F. Supp:' 815 
(N. D: Cal. 1976). The. United States 
must, ” the: court said; sustain’ “a 
“heavy ‘burden’ of : ‘demonstrating 
Congressional knowledge of the pre: 
cise course of action alleged to’ have . 
been acquiesced ‘in? oe 

“The notice given’ Congress of the 
expansion of the San Luis service 


area. does not meet the straightfor- 
ward test outlined j In these decisions. 


Te simply cannot. be said. that ©on- 7_ 


gress was specifically informed and 


2o7t) fF. 
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iy eke at. its appropria- 


tions. would. ratify the expansion of 


the. Service, area, BY. over. 150 ,000 
“peres... Sa dae sgt 2. 

, The test. outlined § in “the. decisions 
discussed, above. is rooted in com- 
mon, sense. and based. on. B. clear un- 
derstanding of. how. Congress 
works. Congress has great masses of 
material. ‘placed before it each. year 
‘in, budget. submissions. The -Bu- 
reaw’s 1978 - ‘appropriation request 
itself. totaled 488. pages. of. often 


complex. ‘statistical. and financial | 
material, Tt is: unlikely. that many; | 


oe any, individual legislators. -were 


familiar with details of the request. 


Anyone. familiar with the legisla- 


tive appropriations process, in Pict, . 
| knows’ that Congress as a, “whole | 
does hot often consciously. approve. 

the: details of a program | submitted — 


tO. ib for. ‘furiding as part. of the 
funding Process. It is. therefore 3 in 
@ sense, naive to. attach a _presumip- 
tion of approval of that material to 
a ‘line: item ‘appropriation. Recog- 
nizing this, the courts have ‘wisely 


+ jae we 


bone the matter to Co atten: 


tion in a direct and expository way. 
iti Wy, then, the agency’s responsibil- 
ity, I: cases where authority may be 
in. ‘question, to act. affirmatively - +0 
bring the «matter directly“ to Con- 
eress ‘attention. and to. request clari- 
: fying. législation: cs ae 

Finally i in this: connection, Bi must 
BS ‘pointed out that’ ‘Congress. has 
Sometinies “acted: to change or mod- 
ify reclamation project: ‘authoriza- 





tioris -Sbidieh,, ‘the. Apbroprlation, 


same. subject.;..; eee ee ia ae 16: 


process. 44 “Indeed, it hae. done SO 
with. respect to, ne San. Luis Unit 
itself,* But. it has always done SO 


through specific, substantive - Tan- 


guage: included. in.. the. appropria- 


tions Act itself. Mere line-item ap: 


propriations of sums of money can 
rarely, if ever; -accomplish this 
without. ample | idence that Con- 
gress. as a whole. specifically knew 
of: the. i isstie and manifested its 2p: 
proval or acquiescence in-some dis- 


tinct, affirmative, way. Cf. Friends 


of the Earthy: Armstrong, A85. F. 
od .1, 7-10". (10th. Cir. 1978), cert. 


dena, 414 US. 1171 (1974). 


as ‘Ratification: Lheough: Congres: 
sional. Failure to. Object to the 
| Distribution and id esinage Bue 
tem. CO ontract. ‘ 2 


~ Sec. 8 of this Saini Luis Act pro- | 
vides that; no ‘funds would be appro- 


priated~ for ° construction’ of the 


Unit's ‘distribution’ and drainage 


system prior to ninety. days. after. 
‘the proposed repayment. contract 
for that: system ' had. been’ submitted 


to Congress. Ne oO affirmative | action. 


by Congress i is required. 


4 See, OGsy° 66: Stat, ‘549, 552 ‘(Act of. £- July 


10, 1952). 5 65. Stat. 4248, 258 (Aug. 31, 1951).; a 


and 74 Stat. :743 “(Septi: “2, 1960) - (denying 
funds for protection to the Rainbow Bridge; 

see Friends of the Barth. v. Armatrong,. cited | 
below in the text). a ate 

. % See. 1966 Public. Works ‘Appropriation ‘Aet, 

79. Stat. 1096, 1101: (Oct. 28, .1965),. which 

provided, that the. final. point Of discharge. for 
the San Luis’ Drain. should. not. be. determined 
until HEW ‘completed a pollution study, -a. plan 
was: .deyeloped to minimize any detriment: the 
drain waters. might. have. on. ‘the ‘San Francisco 
Bay, ‘and agreement. WAS, reached. with® the. 
State of, Galifornia on ‘sharing of construction 


— costs:, See, also 738- Stat. 682,686. (Aug...30; 
” 1964), the, preceding, year s. appropriation. ‘Act 


containing, ft, more jimited restriction . on, the 


.$ 


316 
The. repayment conceals with the 


Westlands: District was submitted | 


to: ‘Congress on Apr. 24, 1964. On 
May 6, 1964, the House Committee 
on Tnteriot and Insular “Affairs 
adopted a resolution approving the 
contract. T he Senate . Committee 
did not act during the 90-day pe- 
riod, except to hold a hearing on 
July 8, 1964. At this hearing, the 
Assistant Secretary of Interior tes- 
tified, inter alia, that the service 
area “includes a gross area of ap- 


proximately 500,000‘ acres,” which | 
was, of course, completely consistent 


with the authorizing Act. In later 


testimony, the Commissioner of 


Reclamation referred to the possi- 
ble merger of Westlands and West- 


plains, but did not disclose that the — 
service area had already been ex- 


| : panded, or could be even. further 


» oy See 


more, the dietabueion and ae 


. system, contract which was the sub- 
ject of the hearing itself provided. 
that the system contained facilities — 


for the delivery. of water from, the 
San Luis canal “to such units of a 
total of approximately 400,000 


~ acres of irrigable land as mutually » 
agreed upon by the District.and the 


Contracting Office, * * *” 46 


we 


80 Para. 2 (by; Contract No. 14-06—200- 
. 2020A (executed Apr. 1, 1965). Attached to 
the contract as Exhibit A was a map which 
indicated that ‘the distribution system was to 
be: constructed throughout the entire original 
Westlands District, ‘Including. the 116, 000 
acres lying east of the authorized service area. 
(This map was ‘referred to in Para. 2 of the 
contract as “generally” illustrating the system 
. planned for construction. It is ‘reproduced as 
Map. #4 tn Appendix K to the: Tasis: Force 
Report.) ‘There: was no effect by any “witness 





at: the Senate hearing to call ‘attention to the = 


fact. that’ the distribution and. drainage sys- 
tem was prapused: for construction partiatly 
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Finally, Westlands argues that, 
because a memorandum prepared by c 
the Assistant Secretary after the 
July 8 hearing was'subsequently in- 
cluded in an appendix to the Senate 
Committee’s hearing record, Con- 
gress was put on notice of the ex- 
pansion of the service area. But. the 
Assistant Secretary’s memorandum 
(the so-called “Holum memoran- 
dum” discussed in more detail be- 
low) never “directly broaches the 
subject of the expanded service area 


and, as we have seen, the Assistant 


Secretary’ s testimony at, the hear- 


. ing itself was that the service area, 
: consisted of. oe, 500; 000 


acres.*" 7 

From the above, it j is s clear that i in 
neither the repayment contract: it-. 
self, the Senate hearing, | nor any 
other ‘related ‘event was Congress 
put on notice that the service area 
had been significantly, enlarged. 
Congress’ failure to object to the re- 
payment contract: can therefore not 
be construed as ratifying enlarge- 
ment of the service area. The legal 
authorities discussed in. the previous 
section support, and indeed. et 


uns conclusion. - 





outside tne authorized service area, Given the 
fact thet the reference in the contract. to the 
size of the system (400,000 acres) would not 
have by itself triggered a warning signal that 
the service area was being expanded, the tn- 
clusion of the map cannot: be deemed sufficient 
to do so either. The expansion would be dis- 
closed only by carefully comparing the map 
attached to the contract with the map of the 


Service area. contained in the project. Peasibil- 


ity Report sent to CongTens | some ee years 
earlier. 

47 This ‘cemidtalidati: and the J aig 8,. 1964 
hearing before. the Senate Committee, are 
thoroughly discussed | in the Task:.Foree Re- 
port, pp. 92-24, The text of the memorandum. 
is set forth in Appendix G to ‘the’ Report, 


207] 


é. The 1963 contract. can De: CON 
_strued to be kena: with the 


— San Luis Act 


The 1963 Contac oe the 
Westlands Water District.and the: 
United States authorizes delivery of | 
a stated amount. of water. to. West- 
| lands, without indicating. a precise 
service area. The question now is, 


given the conclusion I have: reached 
above that the: delivery of water. 


outside. the original service area is 
Fe unlawful, whether this contract 1s 


consistent’ with the authorizing ‘Act, 


or whether it conflicts with the Act : 
by authorizing delivery of water to a 


areas outside the authorized. serv- | 
to remember the basic contract, law . 


| ice area. 


This canbe doce not ; mpachoally | 
refer to any service area, It is a con- 
tract for delivery of water to the : 
Westlands Water District pursuant - 

- to the 1902 Reclamation Act and 

“acts amendatory thereof or supple- 

mentary. thereto,” which includes: 
~ the. San Luis. Unit authorizing 
, Act. Par. Bot the contract provides. 

that water furnished to the District. 
under the contract “shall not be sold 
or otherwise disposed of for use out-* 

side the District without the writ-. . 

ten Wig of the. ‘Contracting Offi-. 

°-This could. be read to imply 
tise the parties . did. contemplate. 
that the contract, authorized. deliv- 

ery. of water to all areas within the _ (Ct. Cl. 1983): 

| Westlands District. at the time, in-- 

cluding 116, 000° acres outside the 


service area, ‘described 3 in. the Feasi- 


bility Report. ‘That, implication is, 
of. course,” consistent. with the Re- : 
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WE STLANDS, WATER. DISTRICT—LEGAL QUE STIONS. 
Py July $1, 1978. —- 


gional Solicitor’ s Opinion discussed: 7 


in detail above. 


7 Nevertheless, the’ "4963 ‘Contract’ 


does not. constitute or ‘reflect an ex- : 


press promise by the United States | | 


to deliver federally subsidized rec-— 


- lamation water'to that part of West- 
lands lying | outside the authorized 


service area. Although it can be — 
read to imply such a commitment — 
Westlands could have, given. the 
doubts about the legally authorized. 
size of the service area, perhaps bol- 


~ stered its case by obtaining a crys- 7 
tal clear commitment in the con- | 


tract. 
In this connection, it is imp artaint 


doctrine that. laws in existence at — 


the time the contract-is entered be- et 


come part of the contract between - 


the parties, “as fully as if they had’ ; | 
been expressly referred’ to or in- 
corporated in its terms. This prin- 


ciple embraces - alike those laws: 


which affect its construction. and 
those which affect its enforcement or 
discharge.” Farmers and Merchants’ - 


Bank.v. Federal Reserve Bank, 262 ~ 


US. 649, 660: (1928) ; ‘see also, Unit- 
ed Van Lines: y. United. States, 448. 


F, 2d 1190, 1195.(D.C. Cir. 1971) ;- 


of. United States v. Mississippi Val-* 


ley Generating. Co., 364 U.S. 520 
(1961) 3:4. LZ. Ohristion & Assoc. Ve, 
United States, 320. Fe ad: 345; (851 + 


- "Phe 1963: ene a WS.2'S0- ere 


9(e) water service contract, entered — 
intownder sec. 9(e) of the Reclama- 
tion: Project Act of 1939, 48° U.S.C. 


§ 485h(e) (1970). But that Act does 


not. oes any independent aus 


a AER Re 
ve aye 
3 Is" 


_ thority. for entering. water service 
contracts for areas except, as. inde-, 
pendently authorized by Congress. 
See. 9(e).. provides . an. alternative. 
method of water contracting to sec., 


| of water. oe jrcigation of lands. “in 


connection. with. any. new. proj ject, . 
new division, of a proj ject, or supple-_ 
~ mental. works: on. a project sacs 

without. an irrigation district: first. 
entering into. a, repayment contract. 
The term, “project” i is defined. in the | 
Act as. follows. AB, USC, S48te. a 


(e). (1970) ). 


- lamation. or ‘irrigation project, including 


incidental. features thereof, authorized ; 


by the Federal reclamation laws, or con- 


“structed by the United: States pursuant: 
to said laws, or ‘in: ‘connection with. which. 
there -is:.a repayment. contract. executed . 
by. the. United . States, pursuant . to. said. 
_ laws, or any project. constructed or oper- | 
ated and. ‘maintained by: the Secretary 
through ‘the ‘Bureau of Reclamation for . 
the reclamation of ‘arid. lands. or other 


purposes. (Italics: added. } 


“The term: proj ject refers, toad : : 
those projects authorized by federal 
‘reclamation laws like the San Luis. 
Act, and does not: provide general 

authority to execute contracts for 

_ water” delivery Inconsistent. with 
Congressional legislation: authoriz-. 
ing: the project. Put another way, 
the 1939. Act. was designed to over- 
haul the repayment scheme for rec- 
lamation but was not designed to: 


grant blanket authority in the Sec- 


retary to override subsequent: Con-. 
gressional authorization of particu-. 
lar. projects: Tike San Luis. There- 





48 The | first sentence of sec. 9(e) begins: 
“Inj: View /of: entering: into. a. repayment con~: 


tract pursuant to the provisions of subsee- 
tion (d) of this section * * *,” 
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Fors, sec. 9(e) does not provide an, 
independent. _ base for delivering 
water to areas outside of the author- | 
ized San Luis service area. — | 
To the extent that the 1963. Con- 
tract authorizes long-term, firm de- 


in . livery” of water to the 116,000 acres. 
| outside the authorized service area, 
it would have to be held inconsistent 


with the authorizing Act which is” 


also, by incorporation, part of the 


contract. 484 The obvious solution | is 


to construe the 1968 Contract to be © 


consistent ‘with the authorizing 
Act—to permit: delivery of water 


‘The term proleét” 5 shall imean any rec: only to those areas of’ Westlands 


lying within the authorized service 
area. Given the specific limitations’ 


: placed by Congress. on this Depart- 


ment, we cannot deliver water to a 


| wider area. than authorized by. Con- | 
gress. iene te : 





484. An agency - determination which is: con: 
trary. to. law cannot prevent the United. States . 
from ‘subsequently reversing its position. to 
make it consistent ‘with the law.’ Atlantic. 


Richfield Co. v. Hickel, 432 FE. 2d 587, 591-92 


(10th Cir. 1970). If the agency position does 
not. accurately express the meaning contained 
in the statutory provision, it cannot. operate, 
Hinfeld v. Kleppe,.566 F. 2d 1189, 1142 (10th 


Cir. 1977). ‘Westlands. had. no right to rely 


upon the contract if it is interpreted to alliw 


delivery to the 116,000 acres in question,’ be- 


cause Congress, not the agency, prescribes the 
law: See Dizon v. Untted States, 381 U.S. 68, 


‘78: (1965) ; ef. Wilderness ‘Society y. Morton, 


479 FB. 2d 842, 865 (D.C. Cir. 1973), cert. den. 
41d U.S. 917. (1978) ; » MeDate ve Morton, 853. 
FB. Supp. 1006, 1012. (D. -D.c. 1973), afd, 
without opinion, 494: Fr. “ea 1156 (D.C. Cir, 
197 4). enh 

40 JAS. noted cetiieg. “in aida October 1962 
memorandum, the Regional Solicitor hinted 
that- water from other units of the CVP could: 
be used to supply water to these 116,000 acres, 
But the issue is not: the availability of water. . 
or the amount to. be supplied. to the San Luis 
Unit—Congress was not specific in that re- 
gard. It’ was specific about the service area,.. 
and. the ayallability of water from other 
project units. cannot, absent further direction: 
from Congress, justify delivery of aera 
water to these additional. acres. ce 


eT) 


The remaining issue in this con- 
nection i is‘whether the 1968 Contract, 
authorizes delivery of: water ’ only 
- ‘to 284,000 ‘acres ‘of the. original 
Westlands lying within the author- 
‘ized Service area, or whether it can 
also be used. to’ deliver water to ‘the 
area of old Westplains—now. a part 
‘of Westlands by virtue of the 1965 
merger of Westplains and West- 
lands—which les within. ‘the au- 
_thorized.service area. 


. Congress has”. aed that the 
area of Westplains- lying within thé 


authorized project service-area | may 
be served with. owater, and thus it:1s 
entitled to receive. water service un- 


der the general.terms of the 1963 
Contract, by operation of the mer-. 
ger. of the two districts, The. 1963 _ 
ae Contr act.is asec. 9(e). contract, 


which: authorizes delivery of water 
to the. authorized ‘service area once 
a repayment eontract is entered into 
recovering the cost of any irrigation 
distribution. works’ constructed. by 
the. United--States.. in - connection 
with. the ‘project.o 2). 2 
-. Phe.1965 repayment. ‘conthact 1s 
a : 1 general obligation by Westlands 
to repay $157,048,000.-used for con- 
struction-.of. the distribution: and 
drainage system in. the Unit. This 
amount 1s, however, not sufficient to 
cover the. costs expended to ‘date. 


First, it does not cover the cost: of 


the San Luis interceptor drain, 


 BO.Sfee sec. ‘9(e), referring to sec. 9(d) of 
the Reclamation Project Act. of 1939, 43 
U.S.C. §§ 485h(d) and (e)- (1970). See also 


Task Force Report, pp. 52-54. ‘See. 9(d) pro- 


vides that no water ‘may be delivered for irri- 


- gation of lands ‘in connection with any new. 


- ‘project or division. thereof -until a repayment 


contract is entered for that part of the con- 


struction costs. allocated to srrigation. 7 


* WESTLAN. DS. ‘WATER DISTRICT—LEGAL ‘Quzsti0N 5s 
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aes os 
sue cds j ‘ 
¢ 
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“which is ee ‘of th gi aiaeitbagik. 

and drainage system. Under sec. 8 
-of the San Luis Act, this cost “(ex- 
cept interest) must be ‘fully recov- 
ered from the users within the Unit 


over a ‘period of not to exceed forty 


“years from the date the system | is 
| placed i in service. The 1965 repay- 
‘ment contract does not provide for 
‘repayment of Westlands’ share of 
the cost of the drain:54’ 


‘Second, the Act creating the San | 


‘Luis Task Force authorized an ad- z, 
: ditional $31, 050 ,000 to be appropri- 
“ated for construction. of the distri- =. 


bution” and © drainage’ ‘system, but 


| required Westlands to pledge, prior 
‘to any expenditure of that’ money," 
: “to repay. the costs associated with 


construction * * #)” (91 ‘Stat. 995, . 


June. 15, 1977 see. 1.) Although 
‘Westlands has “pledged” to repay, 
it thas not. signed a repayment ¢ con- 
| tract obligating itself to i repay. 


Therefore, ‘the existing repay- | 


“ment. contract, is inadequate to _re- 
cover the costs which the United 
States must, by law recover. Until 2 


repayment. contract is in place 
which establishes a sufficient repay- 


ment obligation on the part. of 


‘Westlands, the law is clear that no 
water may be delivered’ to the Dis- 


trict. Once a sufficient repayment 


contract 1s entered, however, the 


1963 Contract authorizes delivery of. 


tA At the time the 1968 Contract was 
entered, the interceptor drain ‘was classified 


as a see. 9(e) feature rather than a sec. 9(d) 
| feature. The 1963 Contract rate included a SO. 


cent per acre-foot. drain service charge which, 
although providing™ Some repayment toward . 


the drain’s cost; is: clearly not sufficient to ree. 


pay the costs as they have escalated. See Task 


_ Force Report, pp. 15-16, 25-26. 


= nrotier to that part of Westlands:oc-" 


eupying: the authorized service area. 
. I do not believe, however, that 
‘water. service now being provided 


= : to the District need be. interrupted | 
= antil a repayment. ‘contract is en- 


7 tered which provides for full recoy- 


_ ery of the costs. As the Task Force 
| ‘Report and the previous part of this 
opinion have reflected, the San Luis — 
Unit has been tangled in uncertain- | 
ty and controversy nearly since its | 
_ inception. The finding that the re-_ 
- ‘payment, obligation included the 
San Luis drain-was not made until 
relatively recently, and Westlands - 


has “pledged” to repay the $31. mil- 
Jion now being spent on. additional 
_ distribution © systems. Moreover, 


‘questions regarding the authorized. 
Service. area are only being defini- 
‘tively resolved now, in this opinion. 
Finally, farmers in Westlands | 
‘have. planted crops this year in the 
expectation that they will continue | 
to receive federally subsidized and - 


delivered. water under. the short- 


term contracts, entered. earlier this 


year. 


~ trict, I; therefore, believe that water 


 gervice to Westlands may be contin- 
_ ued so long as the parties move im-. 
medi ately to enter a repayment con-— 


‘tract which obligates Westlands to 
repay all the costs the United States 


is obliged by law-to recover from 


_ the District. I hasten to add, how- 
. ever, that the new repayment’ obli- 
| gations must. be. contractually as- 


sumed by Westlands,. fully and 


clearly, within ; a reasonable time. 
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most of which relate to the peculiar 
history of this'Project and this Dis-. 
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: Because the parties iii obliga- . 
| tions. are now clear, the pattern of 


previous “negotiations—which | 


dragged on unsuccessfully for more 
than: a decadeon an. amended 
. repayment , and. water. service. con- 
tract—cannot. be. repeated. Unless | 
the required. adjustment in repay- 


ment obligations is swiftly. brought 


to.a close, water service must cease. 
| C. The Department Has No Legal 


— Obligation. to Deliver 1.1 Mil- 
lion Acre-Feet of Water. to the. 


- Westlands Water District. at, a 


» Bate of $7. 50. Per Acre-Foot.. 
_ Although: the Westlands Water 


District had been organized in 1952, 
the San Luis Act. does not mention 


Westlands or any irrigation dis- 


trict, and likewise fails to specify 
any amount of water to be supplied 


to. it or any other district. Indeed, 


‘as we have seen, the Act speaks only 


of the project’s objective of supply- 
ing irrigation water to approxi- 


mately” 500,000 acres of land. in 
_ three specific California counties, | 
and ‘expressly refers to the service 
area indicated in the Feasibility Re- 
port. ‘Therefore, it is obvious that 
any commitment flowing from the 
United States to Westlands was not. 
: required, or. even ‘recognized, by 


Con gress in authorizing the project. 
- On June 5, 1963,’ Westlands. and - 


‘is United | States. ‘entered into a— 
water service contract for the deliv- 
ery ‘of irrigation water to the Dis- — 
trict at a. rate. of $7.50 per acre-foot 
plus. a 50 cent ‘per acre- -foot" drain 
‘service: charge. ‘The contract. obli- 
gated the United States to deliver 
es to 1, ,008 ae acre- -feet boat | 


7 thicagh 1 1979, anid’ peiwean 783,000 
and - 900,000 acre-feet — per ‘year 


4 "thereafter, depending upon the re- 
_ sults.of certain: — stud- e 


| jes. ; 
While this'c contract was iene ne- 


i gotiated and. executed, the United 
_ States was also negotiating a sepa-_ 
rate contract ‘with the . adjacent 
_ Westplains Water Storage District 
for water service:from the San Luis — 
Unit. N egotiations for such a long: . 
term water service contract with. 
: Westplains were never completed. ; 
_ Also at this time, Westlands was 
‘negotiating a repayment, contract, 
for the construction of distribution 


and drainage facilities. As dis- 
cussed in- some. detail - above, t this 


contract was submitted to Congress. 
in Apr. 1964 for oversight. A Sen- 
. ate Subcommittee held a hearing on. 

the contract in July 1964. As/a re~ 
_ sult of that hearing, then Assistant. 


- Secretary Holum prepared a memo- 


randum to the Secretary setting. out 
| suggestions which had been. made 
_ by various -parties for improving | 
both the pending contract, and the ~ 
existing 1963 water Bapyice Couiract 


involving Westlands. He also made 


: | specific recommendations. concern- 
ing provisions which the United 
} States should. seek. to. include in 


these contracts.2 


- Westlands sees ‘the Holum r mem- aa 
orandum as containing a ‘promise. 


by the United States to provide an. 


additional 200, 000 to. 367, 000 acre- 
| i: feet: of water, to ‘Westlands at, the 


‘ = “81 The’ text. of ae S0- calied. ‘“trolum- memo- 


ae Tandum” is included. in the Task Force Report 


as App endix Qe 
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ety 


same rate as. iat contained 3 in ‘tig : 
1963 Contract, on the sole condition 


that. Westlands would. merge ‘with ; 


the Westplains Water Storage Dis- 
trict. The nub of Westlands’ argu: 


ment 1s that, Westlands having: re= 


lied on: this “promise” by merging 


_ with. Westplains, the United States _ 
is now estopped from failing to de- 


liver the. increased. amount of water 


at the same price, In the alternative 
to estoppel, Westlands argues that 
the Holum memorandum and ‘the 


subsequent . statements and repre- 


-sentations of the parties have given 
_ rise to an “implied contract” for the 


delivery-of 1.1 million acre- -feet: o 


: water at the old price.*” 


The courts have generally: held : 


that the United States is neither 
bound nor. estopped. by the acts of | 
‘a government agent “ [who enters 


into a contract or an]. arrangement 
or agreement to do or cause to be 


| done what the law does not sanction 
or permit.” Utah Power and Light 
Go. v. United States, 243 U.S. 389; 
409 (1916), and the cases cited 
therein. Furthermore, the Supreme = 
Court has also stated that it “* ** 
cannot. accept ‘the contention that 
‘the administrative rulings * Can 
thwart the plain purpose of a valid — 
daw.” United States: Vv. San Fran~ 
cisco, 310 U.S. 16, 31. (1940) , and. 


“anyone: entering into an arrange* 


ment with the Government. takes : 
the risk of having accurately ascer- 


tained that he who purports to act: 
for the Government stays within. 


the bounds of his authority. ee 


52 See Westlands’ March 14, 1978. memo- » 
randum, passim, esp. pp. 14-20, » 25-30. : 
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And ahis is so even though, as here, 
‘the agent himself may have been 
unaware of the limitations upon | 
his authority.” Federal. Crop Ins. 


Corp. v. Merrill, 332 U.S. 380, 884 
(1947). See also, United States Im- 
_ migration and N aturalization Sere- 
ace v. Hibi, 414. U.S. 5 (1978). 

One appellate circuit has hile 


| limited. the traditional view that the — 
government is not estopped by the 
_. unauthorized acts of its agents, and 


4t is on these cases that Westlands 


relies. The rule in the Ninth Circuit. 
was stated in United States v. Lazy 
£O Ranch, 481 F. 24-985 oe Cir, | 


197 3),as follows: 


» Estoppel is available — as a defense 


. against the government if the. govern-. 
-ment’s wrongful conduct threatens to. 
work. a@ serious injustice and if the pub- 
lie’s interest would not be unduly dam- — 


aged by the imposition ‘of estoppel, ek, 


See also, Wuited States v. ‘Georgia- repayment contracts which West- 


Pacific Co., 421 F. 2d 92 (9th Cir. 


1970) ; Brandt v. Hickel, 427 F. 2d 


53 (9th Cir. 1970); Fou v. Morton, 


estoppel does. not lie against the 
-government even in that circuit un- 
“Hess there has been “affirmative mis- 


conduet” by the government. San- 
- tiago v. Immigration & Naturaliza- 


tion Service, 526 F. 2d 488, 491 (9th 


Cir. 1975), citing United States Im-— 


migration and N aturalization Serv- 
ice v. Hibi, supraat8. | 

: "To meet this tést, Westlands must 
. ‘show reasonable reliance, to its. det- 


riment, on an inaccurate representa-_ 
tion by the United States when the. 


‘District did not know the true facts 
while the United States not only 


DEPARTMENT OF THE INTERIOR 
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‘did, but engaged in what must be 


regarded as “affirmative miscon- 
duct.” The public interest.must also 
be with Westlands. ‘Westlands: fails . 


each of these. tests. 


Congress has ‘carefully sp postin ott : 
the circumstances under which rec- 


_lamation contracts shall :become — 
binding. on the United States (Act — 


of May 15, 1922; 43. USC. atl 
(1970)) | 


ko + INJo ie ee a 


district. * * * shall be binding on the 


United. States until the proceedings - On. | 


the part of, the district for the authori-- ee 
zation of the execution of the contract. 


with the United States shall have been 
confirmed by. decree of a court of com- 


| petent jurisdiction. . 


For well over half a century, ice | 
requirement has been well known 

to the Bureau and to reclamation 
beneficiaries like Westlands.= 
~The 1963 water:service and-1965. 


lands entered’ into. both. contained i 
express provisions ‘parroting this - 


_ Statutory requirement,®* and: nei- 
505 F. 9d 254 (9th Cir. 1974). But 


ther contract became effective until 


- after it was. confirmed by a state — 


court in an in rem action by West- 


lands. Thus Westlands’ argument — 


that it had a » legal right to rely on 


5 Moreover, — even: eonfirmation by a state 


. court itself does not automatically bind. the 


United | States, which is not. a party to the | 
state court: proceeding ; rather, it is merely. a 
condition precedent to the United ‘States’ be- 


dng bound. Sot. Op. M-36675, 71 LD. 496, 


517-18 (1964). The rights and duties. of the 
United States under the contract are mattéts 
‘of federal law. See Ivanhoe Irr. Dist. et al. v. 
McCracken et al.,.857 U.S. 275, 289 (1958). 
54 Hg... Sec. 32.(b) of the 1963 Contract pro- 
vides that the contract ‘‘shall not be binding 
on the United States * * * unless validated in 
each and all of its terms and conditions as. 
esc by: the parties.” a 
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“thie Holm. memorandum i is spuri- 
‘ous.8?. 

Tt is also. Sais that West- 
--Jands had no legitimate expectation 


that the United States had a legal © 
obligation to serve the expanded ~ 
; ~ District when we consider the role 
of Irrigation. ‘districts in ‘reclama- 


‘tion. projects. The Westlands Water 
District: was organized in 1952 un- 
der the laws of the State of Califor- 
nia. No one, including Westlands, 


cany obligation on the part of the 


United States to deliver water to — 
‘the district. It: was not until Con- 
- gress authorized the San Luis Unit -: 


im 1960 that construction of the 


. project was authorized: and, once - 
- constructed, it was and remains 


‘well-established law that'no water 
-can be delivered to the District 
- without a binding contract being 


duly executed a the ‘United 7 


‘States, | 
Similarly, the eee of. dis 


‘Westlands District upon its merger 


with the Westplains District could 


not create any binding legal obliga-— 


‘tion on the United States to deliver 


more water to serve the expanded — 
district. Even if that merger were 
partially at the invitation of offi- — 
_-cials in the Interior Department by . 
the Holum memorandum, West- 
cussed below and if approved by you, the. 
: Commissioner of Reclamation will be au- - | 
"55 Qne other fact ig relevant here. Daring the - thorized to initiate negotiations on these 
amendmenis with the eee ee 


lands neither r had: nor could. have, 


| -entire period in question, Westlands’ General 


"Manager and Chief Counsel ‘was an individual. 


_ who had earlier spent several years with the 
‘Department of the Interior, and was there- 


“fore Sirus ae familiar with these sh 


S ements. 


“given the clear reqiitements of: rec an 
; lamation law, and legitimate expec- 
- tation: that the:merger alone-would _ 
“@reate a’ legal obligation. The fact 
is ‘that, the. ‘hegotiations’ on anew 


contract to serve the. expanded. new 


Westlands District dragged on for 
“ten years. ‘During this time, West- | 
“lands received project water, pur-_ 
“suant to — 
“contracts. Each such contract: con- | 
tained recitals describing the nego- 
‘has ever argued that the mere orga- ~ 
nization of a water district created 


‘short-term,’ temporary | 


tiations and expressly acknowledg- 


“ing that the: replacement contract 
being negotiated would not become 
binding’ until it: was. “executed.” 


Perhaps. the. clearest reason that 
the United States.assumed no bind- 


-ing obligation emerges from consid- 
eration’ of the language: “of the 
~Holum. memorandum — 
cause its own language precluded 
i any’ sort.of reliance upon it. That is, 
it is plain from the face of the Hol- . 


itself, be- 


um memorandum that its suggested 


~ amendments were in fact just that: 
mere suggestions of the starting — 
. point for negotiations to lead up to 
_ possible agreement on a new or re- 


vised contract: For example, before 


reciting the proposed amendments, : 
‘the Assistant Secretary laid out for 
‘the Secretary the eapover course of 
action: 


The proposed: seineagenents are. - dis. 


trict. (Italies added.) 


Near the end of dhe sagaeee oe 
the tentative and conditional na- 


ture of the proposal ; 1s again fone 


- tioned by. the Assistant Secretary : 


In reopening negotiations: to. amend: the 


é executed water service ‘contract between ae 
the United States’ and the District,’ the 


District may seek other: adjustments. 
ie (Italies added. ie | : 


. And the last, paragraph i in ne 
mémorandim could not be more ex- 


__retary’s approval of the suggested 


| negotiating: stance did not legally 
__ bind the United States to its terms: 


. Your approval of : the ‘proposal to | 


_ amend the water service ‘contract is rec- 

ommended, with the understanding that 
execution of the contract. wil be urith- 
held until the negotiations have been 


ae successfully completed and until we have - 


reviewed the outcome of these negotia- 


-. tons and have approved: the contract. ae 


_ (Italies added.) 


: Tt was thus patently aie to the 
- Assistant: Secretary, the Secretary, . 
and the Westlands Water District 

_-that negotiations had to be “success- | 

fully completed” and the contract 
the Holum memorandum sugges- 
tions were never carried out. 


~ had to be: “approved” by the Secre- 
tary and “executed” in due course 

before Westlands had a right to 
: rely. on any of the Eee made 
| oe the memorandum. | 


. oe memorandum were subj ect 


to negotiation and change (and in 
_ many cases, deletion) is also ap- 


“parent from the subsequent, actions — 
.. Because of these criticisms, the Assistant Sec- 
‘retary states in the memorandum that, he had 

_ “earefully reviewed: the matter” and, on. the 
_.. Dasis of that review, suggested “amending” 
the 1968 water service contract with West- 


Z both. parties took with respect. to 
. the. recommendations: it. contained. 


Pi Consider the following: : 
2 First, the central theme of the - 
3 Holum: memorandum was that. the 

-:1963 water service contract should — 


be amended, but that. the proposed 
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repayment, contract approved as to 
form on Apr. 23, 1964, should be 
| maintained a and executed as drafted, 
once the. water service contract. was 
; amended. 86 This did not. happen. 
_ The water service contract has nev- 
-er. been amended, and the repay-_ 

ment contract: was nevertheless ex- 
ecuted on Apr. 1, 1965. 
| plicit i in emphasizing that the Sec- _ 


_ Thereafter, negotiations began 


@ with the District on a new combined 
water service’ and- repayment, con- 
tract. to replace both the. 1963 and . 
the 1965 Contracts. These negotia- 
tions continued for over ten years, 
and. although at one point it ap- 


peared that a final agreement might 
be. reached, the contract was never ~ 


executed. BT 


—Itis also instructive isi compare, | 


point. by point, the recommenda-. 
tions of the Holum memorandum. 


with what actually happened dur- 


ing the course of the subsequent ne- 


gotiations. Such a comparison 
shows, in sum, that in fact. most ot 


To take a few more suse ex- 


amples, the Holum memorandum 


| : recommended that the so- -called 
_ That the. proposals. inade4 in. the | 


“unavoidable” clause concerning 


68 As noted anove: the Holum. memoranda 


_ was written as a result of questions which had 


been. raised ‘and criticisms which had been 
leveled at the ‘proposed repayment contract. 


lands “as a. prerequisite. to: your. [the Secre- 


- tary’s] execution of the distribution system 
Be repayment contract.’” - 


-87 The rather tortured history of negotiating 
this so-called “amendatory contract” is de- 
cribed at pp. 61-62 of the Task Force Report. 
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| _ pumping of groundwater: enhanced: 
_. by the project for. use on excess 
lands be. deleted from the 1963 War 
‘ter service contract. It was not; in 


fact, it not only remained in ‘the 


_ 1963- Contract, -but. ‘was incorpo- 
- rated by” reference into the 1965 


Contract, appeared in the proposed 
amendatory contract forwarded to 


_ Congress, and also appeared in most. 


~ of the interim contracts authorizing 


water delivery in the. years after 


1967. 


Assistant: Sacra Holum also 


é recommended that the 19 63 Contract 


be amended to set out a maximum 


quantity of water to be delivered 
- per acre for various crops. This has 


not been done, except in the 1965 
~~ Operating Agreement between the — 
and ‘Westlands, 7 
oe which terminated when.76% of the 
_ Districts’ land became eligible to — 
receive project water. He also sug- 
gested amending the 1963 Contract - 
_ to require Westlands to pump proj- . 
ect water that becomes ground- - 
a negotiating stance. It did not pur- 
port to, and could not, legally bind 


United States — 


water for use on eligible lands. This 


has never been included in any pro-- 

- posed or executed contract, except. 
for the 1965 Operating Agree-. 
“ment.5? Finally, Holum suggested 
including a requirement. that West-. 
lands levy an ad valorem tax on all 
District lands to promote the entry 

of recordable contracts for the sale 

of excess lands. This has never been. 


Concerning Information Presented to the Con- 


gress on Construction and Operation of the: 


' San Luis Unit; Central” Valley: Project,” id 
peredued (Feb. 19. 1970), PP.. 1-2. 


a the © 


included in. any “subsequent con- : 
tract. ro we Fe 

It is, therefore, ‘obivions that West- = 
lands: seeks: to extract from the 

‘Holum memorandum a single sug- - 

. gestion—the delivery to the merged . Fe" 
Districts of a greater amount of wa- 
ter at the same price—and elevate ; bcos 
it: to a ‘binding legal commitment, soe 


all the while ignoring the many. 


other suggestions the memorandum 
contains which have never been. car- : 

- ried. out. It is certainly no coinci- _ 
dence that most, if not all, of the — 
other provisions not carried out 
were’ for the benefit ‘of the United 
States, not Westlands. Itissufficient — 
to say once again that the subse- 
- quent actions taken by both parties oe 
show beyond peradventure that the 


Holum memorandum’s suggestions 
wers simply that—suggestions. | 

In short, it simply could not be 
clearer—both from its" face and. 


from the parties’ subsequent treat- 
ment of it—that the Holum memo- | 


randum was merely a description of © 


the United States to its contents. - 


Indeed, the disruptive effect. of.so 
holding on. the conduct of govern-. 
ment. business. would be absolutely 
| disastrous. If every discussion of a | 

| tentative course of action by policy- : 
makers—explicitly subj ect to fur- 
ther . 
s8"The failure to so provide was in fact ot. translated. into a. binding legal Cone 2% | 


subsequently criticized | by the General Ac-- 
- counting. Office. See “Questionable Aspects. 


_approval—were - somehow a 


mitment, the. machinery of govern- . 


ment would be brought to a sereech-. 


ing halt. ‘Expressed : another: way, if 
: Holm memorandum’ s. key . 


Resources, - : 
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7 words (“execution of the ooninace . 
will be withheld until the negotia- 
tions have been, successfully com- 
pleted and until we have reviewed | 
the outcome * * * and have ap-' 


proved the contract”). are not. suf- 


ficient to prevent an estoppel, then 
there is’ simply no ‘way that the— 
| English, language can be used to _ 


prevent such policy. advice from 


being construed. as a Jegal commit- 7 

a ment, | 
“This opinion cwas ‘Siecle with: 

the. assistance of John D. Leshy,. As-_ 


sociate | Solicitor for Energy and 
| and Steve 
Spoon,” ‘Staff Attorney, Branch of 


Water and Power, Division of En- 


erey and peur? 


Lxo Keomz, 
8 olivitor.. 


AUTHORITY TO DIVERT FLOWS” 
-FROM HUNTER CREEK TRIBU- 


“‘TARIES, FRYINGPAN-ARKAN- 
‘SAS PROJECT, COLORADO 


Buen” of ‘Reclamation : Authoriza- : 


tion—Bureau’ of Reclamation : Con- 


| struction—Bureau _ of ‘Reclaniation: . 
= Operation. and Maintenance : 


Where there is. no (clear Congressional 


authority to operate a Bureau of Recla- | 
mation project one way as opposed to 


another and there are proposed inconsist- 


- the draft set of © Operating Principles. and 
feasibility report, it is the responsibility 


of the agency to seek additional and 


| clarifying authority from Congress as 


to how the project is to be Secreted: par- 
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Weather- . 
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ound when important and controver-- 


sial économie and environmental inter-.. 


ests: are involved. 


M3600 ie 91, 1998" 
‘OPI NION BY 
OFFICE OF THE SOLICITOR 


J une 28, 1978 


To: een ‘Suouwrany, Lap. | 


"AND Warer RESOURCES . 
From: Sourcrror 


SUBJECT: Acree To Diverr 
- Frows From’ Hunter Creer. — 
 Tripuraries, Fryinepan-Ar- 
KANSAS Prognor, Cotorano . 


A, I ntroduction = 


Your request. for an opinion. on.» 


| this. subject, dated Nov. 22,°1977,. — 
' referred to a letter from Mr. David’ © 
, Dominick which. raised ‘a number: | 


of legal issues relating to Bureau of 
Reclamation: plans. to divert water- 
for the F ryingpan-Arkansas proj-.. 


ect (Fry-Ark) from the South 
Forks of Hunter Creek. Specifi--. 
cally, Mr. Dominick asserts: that ; 


current Bureau plans for these di-- 


versions differ so substantially from. 


the plans existing at the time Con-- 


gress authorized the project. that. — 
. the. proposed. diversions are unau--- 


thorized and “ultra vires.” | 

[have reviewed this matter in de- | 
tail and have determined that the- 
Bureau. plans for operation of the 


“project call for larger diversions. 
ent methods ‘Of. operation contained in 


from the south tributaries of Hun-. 
ter Creek than originally contem-_ 
plated. and for a. purpose different: 
from the one originally intended.. 
On the basis. of this. determination,. 


BBs es AUTHORITY TO. ‘DIVERT FLOWS :FROM: HUNTER" CREEK 


_TRIBUTARIES, _FRYINGPAN-ARKANSAS PROJECT, kaa alaed a: 
_—™ “vuly 81,1978 ~ a ero. 


hi ‘have’ ebonag he: following. con-. 
| clusion : The Bureau. may not ope- 


rate the project under its current 


| plans that call. for diversions from, a 
the south tributaries. of Hunter — 


Creek in: excess of 3 ,000 acre-feet 


annually and for. purposes other. 


than the proposed Twin Lakes Ca- 


nal Company exchange until such - 
 time.as additional clarifying au-_ 
thority to so operate the. proj ject i 


obtained from Congress. 


| B: ‘Project ‘Authorization 


“Fry-Ark was authorized by Con- 7 
“gress in 19621 after many years of 


platiniig. and negotiations. at the 


State, local and Federal levels. The 
project consists of a trans-basin di- 
version in central Colorado through - 
which approximately 69,200 acre- 
feet will be transported from the 


Colorado River Basin on the west- 
em. slope of the Continental Divide 


for use ‘in the Arkansas River. Val- 


ley on the eastern slope. 


’ Sec.'1 of the authorizing Act pro- ; 


- vides in ‘pertinent part as follows: : 


bake That for the purposes of ‘supply- 


ing -water for irrigation, maunicipal, ado-'- Fryingpa an. River were gen erally re- 


ferred to as the northside collection 


mestic, and. industrial. uses, generating 


and. transmitting. hydroelectric power — 
and energy, and. controlling floods, and | 


for other useful and. beneficial purposes 
incidential. thereto, including recreation 


and the conservation - and development — 
of fish and wildlife, ‘the Secretary. of © 


the Interior: is: authorized to- construct, 
operate, ' and” “maintain the’ Fryingpan- 
Arkansas: project, Colorado, in substan- 


. tial accordance - with - the. | engineering 
| plans therefor set forth in- PEVoure Docu- 


4 Act of Aug. 16, 1962, 6 Stat. 389, codified 
at 43.0. S.C, 88 616-616f, ee 


t. 


Hunter 


ae Numberea 187, ‘Bighty-third: “Gon, 


gress, modified as proposed. in the Sept. 
1959 report of the Bureau of Reclama-_ 7 
tion entitled “Ruedi Dam and Reservoir, — 


Colorado”, with such minor modifications - 
of,, omissions from, or additions to the 


works described in those. reports as he 
may find necessary or proper. for aecom- 


plishing the objectives of the ‘Project. 


‘The reports referred to are feasi- 


bility reports prepared by the Bu- ; 


reau.of Reclamation for purposes 


of - project authorization.2 House 


~ Document No. 187 (H.D. 187 or | 


“feasibility report”) was prepared. 
in 1953 and described the general | 


plan and: scope of the project. 


Major Fry-Ark features were 


planned. for both the eastern. and 


western slopes of the Continental 
Divide. Only. those.on the western 


slope relate to. ‘Hunter Creek. Other. 


than Ruedi Dam and Reservoir, the 


“major western slope features con- 
sist of a series of canals, conduits 


and tunnels designed to. intercept: 


and collect flows high § in the water- 
sheds of the Fryingpan River and | 
‘facilities _ 


Creek.* The 
planned; for the area north of the 


eyetet and those. to the Souen in- 


248 U.S.C. § ag5h(aj (1970) equines the 


Secretary to submit reports to. Congress dem- 


onstrating the financial and engineering feasi- 
bility of the project prior to the expenditure | 
of funds for construction. ‘See ate. 48 U. 8.C. . 


. § 412 (1970). 


“aThe second ree refersed ta: in the Act, 


_a 1959 report on Ruedi Dam and Reservolr, did 


not change the original plan set forth in H-D. 


187 in- any way | pertinent: to the- instant 
inquiry. | 

. 4 Appendix A depicts the western slope: die a 
version area as set forth in ELD. 187. 


oe 4 828 | , 
_ dade ‘part or unter “Creek, - 
made up the southside ealleciion 
© system. The collection system | on the 

" gouth tributaries of Hunter Creek— 
fe consisting of small diversion. struc- 
.. ..tures: on. -several high mountain 
oe creeks. and streams. connected: by. a. 
Seriés of canals—was: referred to as” | 

| with references to the fact that the 
pro} ject’s collection system was “ex- 

South Forks of = 

- Hunter Creek to protect the Roar-. 

‘ing Fork fishery,° that “the purpose 


a the Hunter Creek Extension. 


> When intercepted, these western : 

s slope flows would be. conveyed by 
gravity to the portal of the Fry- 

- Ark Tunnel*® which’ passes under 
the Continental Divide. and dis- 
charges to a tributary of the Ar-. 
kansas River. On. the eastern ‘slope, 
- the ‘Proj ject includes. several reser-— 
‘tion. of? an exchange agreement 


voirs, power generation . facilities, 


and ‘distribution works which are. 
not generally pertinent, to the i issues , 


under discussion. 


» A detailed. devo pion: of the 


southside collection. system, inelud- 


ing the Hunter Creek extension, was _ 
‘was allocated to fish and wildlife. 


‘contained in the. feasibility report. 


Tn the | main, the feasibility report 5 3 
80. allocated. © 


indicates that. the extension of the 


_ project into the South Forks of 
~ ‘Hunter Creek was for the purpose. 


of obtaining replacement: water to 


__ be shipped to the eastern slope and 
delivered to the Twin Lakes Reser- 
voir and Canal Co. This water 
would replace an equivalent amount 
_ of water that the Twin Lakes Co. — 
_ holds rights to from the Roaring. 
Fork River. The Company already 


‘a diverts | some water from. the Roar- 


4 ing Fork across: ‘the: divide to its 


reservoir on the. eastern slope; the 


_ contemplated exchange. would. in- | 
_ volve | its foregoing additional di- : 


8 This’ Tunnel has since been ‘renamed the 
= Boustead Tunnel. . 
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tended” to. the 


oe versions aa ths: Rete Fork j in’ 
return for an. equivalent supply. de- 
-livered. through’ project - facilities. 
‘The purpose of the exchange is to _ 
protect the fishery value of the . 
Roaring Fork by ee mini- : 

mum flows in that River. : 


The feasibility report is: replete 


of” the South Forks Hunter Creek — 


collection was to implement the pro- 
i posed exchange agreement;7 and 


that the plan “hinges on the execu- 


with the Twin Lakes. Co. ’The origi- . 
nal estimate of the cost of the South 


4 Forks Hunter Creek extension and. 
; enlargements of other project facil- 


ities to convey the exchange water 
was nearly $2.2 million, all of which. 


These were the only Project! costs 


The: feasibility. report ‘also. “den | 


scribed the Size and type of the di- 
version _ facilities. 
namely; an open canal with a capac- 
ity ranging. from: 20 to 100 second- 
feet and a. total length of. eight 
: miles. ‘The remainder of the. system, 


contemplated ; | 


" 88ee, eg. H.D. 187, pp. 27, 64-65, 1203 
see aiso, Project Planning Report No. 


Arkansas Project, Appendix D, p. 57. This re- 


| port is a more detailed description of the ma-. oe : 
- terial contained in H.D. 187 and is hereinafter 


referred to as “Appendiz D.” 
. nee C95 id., pp. 64-65, 120, 
‘8 See id.,-p. OTe bee ox 
9 See id., pp. 6, 27, 33, 126. AN cost fuser 
except those in the table. on p. 6, “were based 
on 1949 prices. ‘The ‘figures on D: 6 reflect_ 
1953 construction costs and ‘total i 83 


- million, 


_ 185 Dp. 


YO ene 
49.1 on Roaring Fork Diversion of Gunnison- e 


| B26], 
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. including. iT dade. einnel was 
sized to account. for the 100. ere 
feet capacity added by: the. South. 


es 3 ork Hunter Creek. extension. 10 
The ‘feasibility report. also esti- 


. would be necessary only when need- 


en ed to maintain minimum flows. on. 
the Roaring Fork (assumedly. in 
_.. dry years) —the amount of water - 
_ to be ‘collected, diverted and ex- . 


: ; changed: 1 is about. 3000 acre-feet.t 


Eg ee Within the feasibility report ite 
a eee self, there is no dispute about the 


_ purpose of the diversion or the fa- 


cilities to be built to make the di- 
“versions out of the South Forks of. 

- Hunter — Creek. But House Docu- _ 
.  .ment 187 also contains a draft set - 
oof: Operating Principles for the ~ 
project as.then contemplated. These 
Operating Principles repeated the 
-. obligation. to”: supply minimum: . 
7 streamflow. to the Roaring Fork by’. 
means of the proposed Twin Lakes: 

. exchange, but. para. 10 also. de- | 
scribed this as a ‘project obligation 


to be supplied from any waters di- 


os verted from. the south tributaries of. 
Hunter Creek, Lime Creek, Last. 
Chance. Creek, or any of them,” # | 
ies Because Lime and Last ‘Chance. - 
_Creeks are part of the northside col- an Oy Post- Authorization 


i lection. System, this | raises several i 


to (Ser id. pp. 27, 64-65: Aepnanni D, Dp. BT. 4 
| project in 1962, local interests began. 7 


to. ‘express: concern about the envl- is 


1 See | 4d, p. 120. This estimate was. re- 
affirmed in two letters’ the Bureau ‘sent f° 4 


vA concerned local resident several months before 
the project was authorized. Letters to Dr. M. ~~ : 
“rado in 1959: and’ was twice ‘amended. there-. ins 
after in parts not: pertinent to this question, 
 See-House Document No. 180, 87th Cong. See, 
. 12 See H.D: 187, ‘Dp. 38; Operating Principles, : 
 §10. An amended version of: these Operating 
Principles was adopted by the: State of: Colo: 


W.. McGehee from Acting Assistant Commis- 


sioner. of Reclamation, sated Dec. 27,. 1961 and 4 


Feb. 13, 1962.’ 


: ipod, Gaeons: 
change to be implemented (a). by. : 
only - ‘South - Forks Hunter Creek. _ 
e water, . (b) by waters from. any of = 
= the three places; (c) or can it ber Ps «. 
mates that—although the diversion’ 
of «water from the South Forks 


northside- 


discussion, on pp. 7-9,. 


cause Hunter: Creek i is in the south-. 


side collection system and Lime and. __ 
Last. Chance Creeks. are: in the i a: 
“system—be_ a: 
_ viewed as a general project obliga- ~~ 
tion? If either of the latter two, ~ 
does ‘that mean that. South Forks 
Hunter Creek water can be used for’ 

- other project. purposes? Or can — 
South: Forks: Hunter Creek water — 
not. be. used at all if the water for — 
the © Twin. Lakes. exchange comes» : 
from elsewhere? 
These questions are Oui ct 
by the fact that the Bureau cur- — 


collection. 


rently does not plan to construct the — 


Lime Greek intercept. and the Last — 
; Chance tunnel, so that no diversions. — 


are. anticips ated. from . Lime. Creek: | 


and Last. Chance Creek. Thus un- 
der. current plans: the water forthe _ 
: proposed ‘Twin Lakes’ exchange . 
must. come from the South Forks | 
of Hunter Creek, or somewhere else. 
other. than Lime or Last Chance 
. Creeks. ‘These questions will-be. dis- | 

| cussed i in more detail below, | 


Mu ofc “e 
tions in O peration Plans | 
_ After ‘Congress — author ea. the : 


11 of the current’ Operating Principles con- 
tains the same language as :quoted above, See : 
infra, : 


as bie? ee 2, 


830. 


7 ements capests of ae es 


slope diversion facilities. Many of 
the objections related to the adverse 


“impact of constructing a 12-mile-_ 


‘long road 1 up Hunter Valley to pro- 
‘vide access for project construction, 


“operation ‘and maintenance. The 


road would have penetrated a heav- 


‘ily timbered area, with very steep é 
‘side slopes, allegedly’ having wil- 


: derness values. 


_*--In response to those concerns, the - 
‘Bureau eliminated plans for canals - 


and conduits, and instead planned 
“an all-tunnel system. The tunnels 
‘were sized large enough to provide 


‘access for equipment to construc- 
- ‘tion sites, thus eliminating the need 
for the road. Their size was also 
| partially. dictated by the Bureau’s 
decision not to’ line the tunnels 
‘fully, by omitting concrete ‘lining 


where steel set supports were not — 
more detailed. hydrologic studies of, 


the western slope diversion - area 
were conducted by the Bureau in or- — 


“installed. This decision. resulted in 


‘lower hydraulic efficiency which, in 


‘turn, reinforced the need for larger 
“sized tunnels. 


The diversion. facilities: ‘on the two 


South Forks of Hunter Creek’ (No- 
“Name and Midway), were also re- 
‘located several thousand feet from 


‘the original locations, for engineer- _ 


cing’ reasons connected. with the de- 
- gision to construct tunnels ‘rather 


than canals (to provide sufficient 


ground cover over. the Panes 13 


"38 "The: panels: were. cea seucied with a 
‘, capacity of 95 cfs. at ‘No-Name, 85 ¢.f.s..:at 
Midway; and 140 ef.s. at Hunter Creek. The 
‘constructed total diversion ‘capacity is 3820 


c.f.s. at the headgates, although actual, diver- - 


- sion: is. limited to 270: -af.s. by the size of 
Hunter: tunnel. House Document: 187 listed. a 


-eapacity: of 20, .100 and 155 cf.s. respectively 


for No-Name, Midway and Hunter Creeks. The 


:. question: has been raised whether these capaci-~ 


ie 
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‘, ‘Coisnacien has langely been com- 


pleted. | 7 
-. These modifications were omnade | 
fort reasons independent of questions 
concerning the purposes and 
amount of diversion from the South 


Forks of Hunter Creek. Because I 


conclude below that the Bureau may 
‘not operate 1 the project as currently 


planned until clear Congressional — 
authority to do so is obtained, and 
because the Congressional delibera- 


tions on the authorization i issue. will 


necessarily entail consideration of 
the Hunter Creek diversion facili- 


‘ties, there: is no present need to — 
reach a conclusion about the Bu- | 

reau’s authority to convert from. an 
open canal to a larger all-tunnel di- 
version system on. Hunter Creek. 


D. Project Operation. 


“After the 1962 suocenon, 


‘der'to make-final design plans for 
‘the collection facilities. The Bureau 
‘concluded from. these studies that 
: (a) previous estimates of flows 
planned for diversion, ‘nto’ the 
northside collection system had been 
“ overestimated during the feasibility 
planning, stage; and. (b): greater 





ties are re ilati can or epannies he. whether 
they. contemplate total diversion capacity out 
of the Hunter Creek drainage of 275 c.f.s., Or 
only. 155. ¢.f.s. If: ‘Congress intended: the. capaci- 


ties. to be: separate, so that there is 275 cfs. - 


“Of capacity. to take water out, of the Hunter 
Creek drainage, this could be construed. as an 
indication that Congress. intended the South 
. Forks. Hunter: Creek water to. be used for 


other - purposes: besides. the exchange. . Un- 


fortunately, what evidence is available to re- 
“solve “this. question -is’: ineoucluae mats is: 
“ lect eeen AMEEDERS below On: ee Bae. 2 
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a yields eoulel be obtnttied om: the 

— isouthside collection. area, including . 
*Hunter.Creek and its tributaries.” 

As noted earlier, the Bureau also 


decided at this time not.to construct. 


the Iuime and Last Chance Creek 


-. signed to be: part of the. northside 
collection system. This, plus more 
detailed hydrologic data, resulted 


- in the Bureau’s modifying its plans 


- to increase the planned diversions ~ 


- from the Hunter Creek drainage to — not consummated ; and (b) whether 


additional water, over and above 
| that required to effect the exchange, 


the east slope of the divide, ‘to be 


used for general project purposes. 
other than the proposed Twin _ 
: general proj ject purposes... - 


planned from the. South Forks of 
_ thoriz ation’ Act contains three dis- 
~ tinet | Congressional directions: for 
project operation: The first is in sec. 
ee which re in Ee peruent 

part: | 


Lakes. exchange. ‘The - diversions 
‘Hunter Creek (Midway and No- 
- Name). increased from 3,000_ acre- 


‘feet to 10,300‘acre-feet. 


The proposed | exchange’ agrée- | 
ment which was referred to in the 


. feasibility report.as the basis for the 


"original ° trans-basin: diversion of _ 
3 000 acre-feet from these Creeks ™ 
has not, however, ‘been consum-— 


- mated, although an oe is 
“still possible. | | 
The increased diversion. feo the 


teeh., -degradation.: opponents have 
‘ charged was not authorized by Con- 
-_ gress. ‘Thus the i issue joined’ for de- 


_. cision in this oon is 3 whether the . | 
) ‘in House Document Numbered. 130, i 


ve 14 See. ‘Dp. 3828 above: - 6 oe so" 


_ project may be ere as the. Bu. “ 


. Teau currently plans, . 


There 1s. no dispute that .t up. to 


; 3 000 acre-feet. of water may be :di- 
Ora from the South F orks of - 

- Hunter Creek to implement the pro- 

collector facilities. which were de- : — Lakes exchange, if and 
“when it. 
~The nlite remaining are: (a) 
whether any water can be diverted ; 


from these. forks if the exchange i 1s 


ever | _ consummated. 


can be diverted from these forks for 


The F ryingpan-Arkansas. ‘Au 


~[T The Secretary iad * is authorized 


“to construct, operate, : and maintain’ the 


Fryingpan-Arkansas project, Colorado; in 


substantial accordance. with the engineer- 
‘ing “plans therefor ‘set forth in House 
- Document Numbered 187,: 
such minor.-modifi¢ations. of, omissions 
- from, or additions to the works described 
te South Forks of Hunter Creek has. e 
‘ met with substantial local objection. 
because of its anticipated deleteri- - 
ous effect’ on fishing and aesthetic. 
: values — in’ lower . ‘Hunter Creek, | 


* * © with 


in those reports as he may find necessary 
or proper for. accomplishing ‘the: OLN 


tives: of the project.. (Ttalies added. ye. 


The. ‘second. is. in sec. pie of 


the Act, which provides: 


“The Fryingpan-Arkansas project shall 


; be operated under the’ direction of the 
_ Secretary in accordance. with. the oper- 


ating principles adopted by the ‘State of | 
Colorado on Dec, 9, 1960, and reproduced 


Highty-seventh onstes (Italics a ) 
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The third is in sec. Be). of. the 


t Act which provides that the Sec-. | 
; with the first. full year of diversions, both . 


“retary shall, in the “operation and ~ herein - being’: exclusive of ~ ” 


i limitations 


“DECISIONS or ‘THE DEPARTMENT OF THE INTERIOR x 


| maintenance of all facilities under. 


vision * * * comply with [énéer alia] 
. ** * the laws of the State of Colo- 


rado relating to the control, appro- 


-priation, use, and distribution of 


“-water therein, * * *” (Italics added.) 
. I have discussed above the refer- 


: ences to the Hunter Creek. diversion - 


[85 I.D, | 


period of 84, consecutive years. cond - 


in continuing progressive series - starting 


- . ‘Roaring Fork exchanges. as provided in. 
_* * * This] jurisdiction and super- | 


(@). below,. and exclusive of diversions for: 
the e Busk-Ivanhoe decree ; oo 


eg FE oe: a oe 


(ey For ae acre-feet annually, tothe - 
extent that it is available in excess of 
- (@) and. (b) above, or such part. thereof 


“68 may be required, to be. delivered to 


in the feasibility report (House 


~ Document 187). 
supra.) The report contained an 


(See pp. 8-5, - 


then contemplated.* These Oper- 


- ating Principles were revised = | 


amended and ‘on. Dec. 9, 1960, 


incorporated into House Documient 


-180 and referred to in section 3(a) e 


7 ~ of the. authorizing: legislation. Sec. 9 
of those Principles provides, in ape 
; tinent part: 3 


“The respective decrees which may: be 


administered by the proper officials of 


aa the. State of Colorado in accordance with 


the applicable laws of the State of Colo- 


-rado, and: with the following principles a 


- and procedures, to wit: 

‘(1). That the aman’ on “the: weiees 
available under such - decrees: shall be 
~ allocated | in the following ‘sequence : 


(a) For diversion to the Arkansas Val-~ 


__ ley through the collection system and the 
an facilities of | the. Fryingpan-Arkansas 


in any year, put not to exceed ‘a total. 


8 See HD. 187, p. 86, ae 


me 
Y ‘aie’ 


ERR a 


the Twin Lakes Reservoir & Canal Co. 


in exchange for equivatent releases. from 
the headwaters of the Roaring Fork 
River which would otherwise be diverted 


_ through such Twin. Lakes Reservoir &é 
- _ Canat Co. collection and diversion SYys- 
early version of a series of. Oper- a ime 


ating Principles for the project as: 


tem, (Italics added. ) 


| Para. 11: provides, i in pertinent part: : 


An appropriate written: contract may. 
be made whereby Twin ‘Lakes Reservoir 
&- Canal Co. shall refrain. from diverting 


at sumed: the: form in anak they were eee whenever the natural. flow of the 


Roaring Fork River and its tributaries 
. shall ‘be only sufficient to maintain a flow 


equal. to. or. less than that required to. 


7 maintain the recommended average flows _ 


in the Roaring Fork River immediately 
_ above its confluence with Difficult Creek. 
ina quantity proportionate to the respec- 


| . tive natural flow of the. Roaring Fork 
- or have been awarded to the parties © 


hereto as.a part of the Fryingpan-Arkan- ' 
‘sas. project’ and Basalt. project. shall be : 


River. ‘The recommended. average flows 


above mentioned are flows in quantities. 
< equal to those recommended as a mini- 
mum immediately’ above its. confluence . 
with, Difficult Creek according to the fol- 


lowing schedule submitted by the. United 


. States Fish and Wildlife Service and the — 
> 4 Colorado” Game and . Fish, Commission : 


| [Table omitted] | 
ei kik pa annite the above. averag es, at 


no time shall the flow be reduced below - 
- 15 @fs. during. the months of: Aug. to. 
Apr., inclusive, or below 60. cfs. during 


project in an ‘amount not exceeding an the. months of May: to: July, inclusive, 


iar aggregate of 120,000 acre-feet of water - providing the natural flow during: said nA : 


period is not less than these amounts. 


aggregate of 2,852, 800 acre-feet in any os The ‘obligation to supply the minimum 
: ) . - streamflow as set forth in the above table 


on the Roaring Fork River shall, to the 
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eetont of 8, 000: eoreyect anritaty, ‘be a. 


. ony waters diverted from the south trib- 


utaries. of. Hunter . Creek, Lime Creek, . 


~~ Last Chance Creek, or any of them.- 


The Twin Lakes Reservoir-& Canal 


- Co. shall'‘not be required to refrain from 


- diverting water under its existing decrees ~ 
_from the Roaring Fork River except to 


the extent that alike quantity of re- 

placement water is furnished to said 

company . without charge 
2 through and by means of project diver- 
sions. and storage. (Italics added. ) 


; Both the Operating Principles “ 
and the feasibility report ** state a- 
limit on the amount of water avail- 
~ able for the Twin Lakes exchange — 


of 3,000 acre-feet. The facilities ‘to 


‘ accomplish this exchange are de- 
‘scribed in the feasibility. report in 

_ terms of cubic feet per | second of ca-- 
_ pacity.!7 It is uncertain how to rec- 
. oncile. these. two ee and, as . 
| ; uncertain’ 
. whether the capacity ae for the 
facilities between each fork are. Bs | 


7 noted’ above,! - its 


| arate or cumulative. 


- Also, as. noted above, sec. 5(8) of 
3 the authorizing legislation requires 


- the Secretary, in the operation and 


- maintenance of the project, to com- — 


‘ply .with, among others, “the oper- 
ating principles” and “the laws of 
_the State of Colorado relating to 
the control, appropriation, use, and 


distribution of water therein.” In . 


1959, a district, judge entered a: con- 
ditional-water rights. decree for the 


i proj ject. The. decree contains’ a de- 
- water _ Tights | 


en of the | 


16. See A.D. 187, pp. 381, 120. 
Wd: p. 65. 
ee nh. 13, supra... 


. 218-816-188 oe 


‘therefor © 


granted fon each Per of ayemiok 
project obligation to be ‘supplied from ..- 


in the northside and southside. col- - 


lection systems. The paragraphs of 
the decree referring to No-Name 
-Creek,, Midway Creek ‘and. Hunter’ - 


Creek were identical, with cuore 


: amounts listed: 


The source of supply of said canal] is 
No-Name [Midway] [Hunter] Creek, and . 


the. amount of water claimed by. and 


awarded. to said canal is 20. [100] [150] 


" cubic. feet of water per second of time. 


_ This ¢ can be read to mean that the 
: amounts from each canal are cumu- | : 
: lative, and. that. the. water. -rights as 


were for a total of 120 C. f.s S. out, of 


the South Forks. Of « course, having 
_rights to the water does not mean~ 
they have to be exercised or that . 
| Congress . intended that the full 
amount be taken, or-even that § 5 (e) 
requires. such a result. Because wa- 
_ter would be needed to implement 
the Twin. Lakes exchange: only at . 

_ certain times of the year, diversion — 

_ capacity or water rights are not nec- 


essarily a. true indication: of Con- — 


gressional intent regarding project on 


operation. The water rights decreed 


for the project cannot, in and of — 
| themselves, justify or. constitute au- 
thority for the current operational 3 
plans of the Bureau. 


“Like the earlier | version of the 


_ Operating Principles appearing in 
the feasibility report,4 para. 11 of 
_the Operating Principles refers to 


“the south tributaries. of Hunter | 
Creek, ‘Lime. Creek, Last Chance. 


Creek, or any of them” as bearing 


| 19 See text chesmnpangine a steciat supra. 
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the obligation to provide 3,000 acre- 
feet for the Twin Lakes exchange. © ; 
-!Jt is unclear how to relate that lan-- 

guage to the feasibility report. It 


could be construed in various and 
partially -inconsistent wae: 
; “example: 

(1). Baie the on dnd: ast 


Gis facilities will not, ‘under 


-- current plans, be built, the reference _ 
- rado interests. 


in the Operating Principles to them 


“in connection with the Twin Lakes ~ 
‘these ambiguities where there is no 


exchange is arguably irrelevant. 


“The failure to build the other men- 


tioned facilities means the obliga- 


tion to fulfill the requirements of 


the exchange remains on the South 


- Forks of Hunter Creek. 


(2) ° Hunter Creek water can be 
aed only for the Twin Lakes ex- 
change, and if Hunter Creek water 

‘4s not to be used for that purpose, 

| ‘it should notbeusedatall = ~ 


(3) The reference to ‘the’ other 


: ee on the northside arguably re- 
Alects the fact that the Twin Lakes 
exchange is a general project obli- 


“gation, and thus the water from the | 
: South. Forks of Hunter Creek canbe ~ 


. used for general project, purposes. 
: (4) The feasibility report | em- 
“bodied. the Bureau's. own. project 
: plan, and contains the more explicit 
-. and repeated references to the 
- South Fork Hunter Creek facilities 
and diversions. By contrast, t, the Op- 


erating Principles, not drafted by> 
; : isno clear authority for the Bureau 


the Bureau, contain only a cryptic 


._ teference to the other two’ Creeks _ 
on the northside. Since the clearest 
: expression i 1S that. found i in the feas-— 


- DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


‘for | 
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_ ibility report, it should control to 


the extent of an inconsistency. — 
(5) Conversely; the Operating 


Principles are arguably a source of 
“higher dignity because they are 
“more recent 2°. and were drafted not 


by the Federal Government, but by 
representatives of the State of Colo- 


‘rado and organizations represent- _ 
ing both east: and west ae Colo- | 


The question is how to construe 


clear record. If Congress’ original 


“Intent was that the South Forks of 
Hunter Creek be used only for the 
-Twin Lakes exchange, there is no 
doubt. that the Bureau’s current op- 
-erating plans’ have. changed not — 
only that purpose but the amounts. _ 
. contemplated to be diverted out of - 


Hunter Creek. It is not surprising, 


then, that the Bureau’s current oper- 
ating plans are controversial. They _ 


have important implications for the 


‘environment of both the east. and 
--west slopes, and the economic via- 
bility of the project as a whole. 
~ When, as here, such fundamental 
~ values collide and various interests _ 
clash openly, it is far better for 
- Congress, most directly expressing 
-the will of the people, to resolve 
‘such ‘disputes than for the ¢on- 
structing and overs Beency to 
do it. 9 


“Therefore IT eonclude theit there 


- 20, The Sp ieeaue ‘Principles’ went tirsagh 
several revisions after the date of the report 
of the Regional Director of the Bureau which 
formed the backbone of the feasibility report. 


. \ 
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; 40. carry: out: its. current, operating | : 3 


plans with respect. to diversions 
from the south tributaries of Hun- 


ter Creek and accordingly those 
plans may not be implemented until 
‘such time as affirmative authority is. 
received. from. Congress. In making 
this: determination, I am acutely 
aware that the record is not-clear’ 
and that inconsistent inferences and 
conclusions can be drawn from the” 
authorizing Act and its legislative - 
history; however, my decision is 
that the better reading of these au- - 
- thorities supports and compels the = 


-conclusion stated. above. 


ronmental interests are involved, 
caution is demanded. It is, in close 


eases, the better rule to seek addi-— 
‘tional and clarifying Congressional — 
_ authority than to take questionable 
actions that may. seriously affect, 
a important. resources through means . 
sand in a-manner which, it can be 
“seriously argued, Congress Le not i 
| endorsed : bare 


CONCLUSION 


For the reasons set forth on . 
conclude that the Bureau of Recla-_ 
mation may not operate the project 


to divert water out of the South — 
Forks of Hunter Creek other. than 


to implement the proposed. “Twin 


Lakes exchange agreement, if and a . 
when that agreement is consum- 
; mated, until it has received express | 


authority from the Congress that 
the project may be ‘otherwise oper- 
ated. The Bureau may, of course, | 
propose | legislation through ordi- . 


nary Administration. processes to - 


— obtain th t enid 
In cases where important ane : BY eee 


controversial economic. and | envi- . 


This opinion was prepared with — 
the. assistance of John D. Leshy, 


_ Associate Solicitor for Energy and — 


Resources, John R. Little, Jr., Re- 
gional Solicitor,, Denver Region, 7 


and Steve Weatherspoon, attorney, 
Branch of Water and Power, Divi- 
7 Sion of Energy and Resources. 


_ Lxo M. Krotars, -— 
| Solicitor. 
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7 _ Bie of Reclamation. 


ADEQUACY OF. ‘LEGISLATIVE: AUTHORIZATION: FOR THE: SAN . 337. 


FELIPE: DIVISION, ‘CENTRAL VALLEY PROJECT, “CALIFORNIA 


ae ADEQUACY 


tion—Bureaw’ of Reclamation: : 


’ a Findings of. Feasibility 


“The. Secretary of. ‘the. Interior has dis: - 


eretion to modify the physical features 


or . plans of a Bureau of Reclamation | © 
“Congressional authoriza- 
tion when. the authorizing» legislation. 
only states what the general features of 
the project. are to be and does: not speci- s = 
~ fieally incorporate any detailed. feasibil- eo 
ity report: into the legislation. | The ‘Sec - 
retary cannot, however; deviate from: the: — 
- general plans or facilities specifically de- 
fined by Congress to be part of the proj- 
ect without. obtaining’ the. p apenoval: of = 


project after. 


Congress. 


ene of ‘Reclaration® 
tion—Bureau of Reclamation: 
struction 


| ‘When Congress piesa < a. “cost. ceiling in 
legislation authorizing construetion of a. 


. project, the agency. ‘must. obtain: addi- 


tional. authority from: Congress. to con- - 
tinue construction of the project if it is 


oe projected. that the cost cane will. ‘be 
ie exceeded, : : 
‘Bureau of. “Raclarintion: 
| _ tion—Bureau | of ‘Reclamation: 
es struction vas 


— The. ‘Bureau. of: Teclamation: is: ; required. 
to seek additional. Congressional author- - 
‘ity, to. continue. a ‘project at. the earliest: 


point ‘in ‘time that. it determines the 


. authorized cost. ceiling will be: exceeded. 
“SO that Congress ean. determine: whether 


Authoriza- ; 
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» AUTHORIZATION FOR THE San: 
‘Fern. Division,» CENTRAL 
VALLEY. bar, (CanrronNra ; 
I. Summary — | | 
-Your enero aa on this sub- 


ject, dated Jan. 20. 1978, raises two 


questions concerning “whether: cur-' 


. rent project. plans- are consistent’ 


with Congress” authorization of the 


project. The first is- whether. the 
_ post-authorization modifications in. 

-. the project plans are consistent with: 
‘Congress’ authorization, and the 


second is whether the projected i in- 


creased costs of the Division have 
; exceeded the authorized. appropria-: 
“tion level, so that additional Con-° 


gressional authorization | is needed 


oe at this time. 
‘mithoriza- : 


Con 
the: Bureau of Reclamation, that 2 
there i is no current need to seek ad-. 


I have aaciied based” on. “the 
facts: furnished by your office and. 


ditional Congressional authority.to 
accommodate the.project modifica-. 
tions. Current Bureau estimates in- 


dicate that the ‘project cannot: be a 


completed within the currently au 


thorized napropraticn ie oe | 


though appropriations requested 


for this year will not exceed the. 
present authorized ceiling. Both the 
appropriations and the authorizing» 


e Committees should be notified im- 
mediately that. the Bureau esti- 


‘mates that. the project’ cannot be — 


completed within the present level 
of authorization. 


- authorization of the-project in line 


with current Bureau estimates. Un-. 
til such time as the appropriations 
and authorizing Committees -have. 
had an opportunity to act. based on 
such notice, the project should pro- 


ceed on eticaule: 
dT. Background 


. The San Felipe Division, Canal | 


ley P t, Calif S 
Va ey Project, California, was au- Diablo Range by. means of the Pa- 


thorized by the Act of Aug. 27, 


1967, 81 Stat. 174.0 Sec. 1 of shat 


Act provides: 


“For the ‘purposes of ‘providing “irriga- 


tion and’ municipal and. industrial water: 
supplies, conserving and developing fish. 


and wildlife resources, enhancing outdoor 


recreation opportunities | and other re- | 
‘lated purposes, the Secretary of. the In- 


terior acting pursuant to the Federal 


reclamation laws (Act of June 17, 1902, — 
32 Stat. 388, and Acts amendatory thereof 
or supplementary thereto),. is. authorized | 


to construct, operate, and maintain, as 


-an addition to, and an integral part of, 


the Central Valley . project, California, 


the San Felipe division. The. principal 
‘works of the division shalt consist of the - 


Pacheco tunnel, pumping plants, power 


transmission: facilities, canals, pipelines, - 


regulating reservoirs, and distribution fa- 
cilities. No facilities shall be constructed 
for electric transmission and distribution 


"ihe authorization is codified in 43 U.S.C. 


§ 616fff-1 through 43 U.S.C. § 616fff-7 
(1970). de = * 


" DECISIONS’ eal THE DEPARTMENT: cs ane INTERIOR © 


Legislation 7 
should be forwarded. to increase the. 


Water 
7 pumped from the Sacramento-San. 
Joaquin” Delta. .and— transported. 
either through the Federal Delta-. 
oe ne Canal or the California. 
. Aqueduct for storage in San Luis: 


| Benito County area. 
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_service which the Secretary apietmiade, | 
on the basis. of an offer of a firm fifty- 


year contra¢t from a loéal public or pri-~ 
vate agency, can-through such a contract | 
be obtained at less cost to the Federal: 
Government than by construction and. - 
operation of Government, facilities.” (Ital-- . 
ics added. ) 


The general purpose of the Net 


is to provide a supplemental water: 
supply to an area south of -San- 


Francisco Bay consisting. of por-- 


tions of Santa Clara, San Benito,. _ 


Santa Cruzand Monterey Counties... 
for the ‘project: will. be: 


Reservoir. From that point the wa- 
ter will be transported beneath the: 


checo Tunnel, which terminates in. 


the valley of Pacheco Creek, a trib- 


utary of the ‘Pajaro River. At ‘the 


terminus of the Pacheco Tunnel two: 


canals will carry project water both: 
north..to the. Santa, Clara County: 
area, and south and. west, to the ee 


) 


At the: time: of ai onsen a: 


~major proj ject justification was that 


water use in the area was greater 
than water supply, and declining’ 


groundwater levels caused problems: - 


of land. surface subsidence and salt. 


‘water intrusion from San Francisco ‘ 


Bay. The project imports were 


planned to reduce agricultural, mu- : 
“nicipal and. industrial demands on 


the groundwater supply and | di- r 
ney: contribute to. comes 


2 43 U. s. C; § e16ftf—t (1970). 
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recharge, thus sieataee or Pat least. 
mitigating. the groundwater - over- 


draft condition. 


III. Modifications 
| Project Features 


Since Congressional authoriza- - 


tion, the overall purpose of the 


_ project has remained the same as 

described above. However, the ac- 
tual engineering features originally 
planned to accomplish this purpose 
have been modified in many respects 
in the intervening years. These 
changes have developed in response 
to cost constraints, changed condi-__ 
tions and revised projections of, 


water demand and availability. 


It is not necessary to detail such” 
and every modification made to the 
project plan since the Department. 
submitted a feasibility — report to. 


Congress in Sept. . 1966.3 Major 


- modifications include: ty reducing 
the length and capacity of the’ 
2) substituting 
conduits and funnels for originally 
contemplated open canals; 3) sub-, 
stituting the San Justo. ‘Reservoir 
for the previously | planned Hol-. 
lister_ and Hudner Reservoirs thus, 


Baaliese Tunnel; 


increasing the available storage in, 


the project, area; 4) changing the } 


capacity and location of project 


pumping plants; and 5) deferring 


project service to the Watsonville 


subarea. Current PFO} ject * plans dif- 





3 See ‘Report on “the San Felipe Division, 
Central Valley Project, California, 


Secretary to submit this type of report to Con- 


gress prior to expending money for construc- 


tion of new project works. See alse ee U.S.C. 
§ 412 (1970). 


in ‘Physical 


. House ° 
Document No. 500, 89th Cong., 2d Sess., ‘Sept. 
1966. 43 U.S.C, § 485h (1970) | requires the 


for in ‘these ree other ways from: 
those. contemplated 4 in the Feasibil- — 
ity Report’ which Congress had be~ 

fore it when authorizing the proj- 
ect. These modifications require. a 
view of the legal effect of the proj- 
ect Feasibility Report and a com-. 


; parison of it to the authorizing leg- 
_islation. | | 


_ First, the San relive authorizing : 
re did not. specifically. refer to 
House Document. No. 500, 89th. 
Cong., 2d Sess. The authorization 
simply, and generally, required the 
Secretary to construct “the Pacheco — 
tunnel, pumping plants, power 
transmission facilities, canals, -pipe- 
lines, regulating reservoirs and dis- . 
tribution facilities.” The Act did 


not specify the capacities, locations. 


or costs or any of these features. 


This suggests that Congress meant. 


to accord the Secretary substantial 
discretion to modify | the project . 
features to fit changing. needs, so 
long as the basic facilities Congress 
described were built to carry out 
the project PHT Dace | 


 4The authorizing language should be com-~ 


pared with other Congressional authorizations 
of Bureau projects; ¢g., .the Fryingpan- 
Arkansas Project authorizing Act, 43 U.S.C. - 
§ 616-(1970), which directs the Secretary to 
build the project “in substantial accordance 
with the engineering ‘plans therefor’ set forth — 
in. {the. feasibility report] * * * with suck 


minor modifications of, omissions from, or ad-. | 


ditions to the works described in those reports 
as he may find necessary.or proper for ac- - 
complishing the objectives of the project; 
* * *? outhorizing Act for the Auburn-Fol-— 


-gom South Unit, 43 U.S.C. § 616bbb. (1970), - 


which specifies the actual maximum height 


“and capacity of the dam and reservoir in the 
legislation itself; and the authorizing Act for... 


the Garrison Diversion Unit, 79 Stat. 433, — 
Aug. 5, 1965, which authorizes construction 


of a development “substantially in: -accord-_ 


ance with” the Parent: Ss Rmuiaaed TepOR 


sto. 


This eo is sipporied by 
sec. 4 of the authorizing Act which i 


~ provides: 


— See. Ay In locating waa designing. the. 
- works. and facilities authorized. for con-— 


struction by this Act, and in acquiring 


interests who may be. affected by the 


e construction and operations of said — 
works and facilities or by the acquisition. 
or withdrawal of lands, through public” 
hearings or in such manner as in his dis-- 


cretion may be found best suited to a 
maximum expression of the views. of such 
local interest.5) 

The intent of Congress reflected 


‘in this section is that the Secretary 


should plan the San Felipe Division 


_ works in consonance with the plans, 


views and preferences of the State 
of California and the local interests 
affected by the project. If Congress 


had intended to tie the Secretary to 

the project. plans as set.out in the | 
Feasibility Report, it would have. 
been meaningless to require the Sec- 


retary to provide for and respond 
to these forms of public participa- 


~ tion in: facility location and Ss 


decisions. -_ : | 
This discretion is, however, con- 


strained by the plain terms and re- 


quirements : of the Act as to what 
facilities. shall. be constructed— 
namely, “the Pacheco tunnel, pump- 


ing plants, power transmission fa- - 
cilities, canals, pipelines, regulating : 
reservoirs and distribution . facili- 
ties.” According to the Bureau of. 
Reclamation, the general features — 


mentioned in the authorizing Act 


BAS U.S.C. § 616fff—4 (1970). 


- DECISIONS. OF. THE. DEPARTMENT OF THE INTERIOR 


reported décisions. 


Sess. 


,  contimie | to’ be. part of the project _ 
plan. Although’ substantial devia-— 


tions. from those general require- 
ments, either by. additions to or de- 
létions. from the . project _ plans, 


_or withdrawing any lands as authorized - would violate the Congressional au- 


by this Act, the Secretary shall give due 
| consideration. to reports prepared by. the . 
State of California on the California — 
water. plan, and shall consult with local: 


thorization and. purpose of the Di- 
vision; the Bureau assures this is 
not the case. Therefore, I find the 
modifications authorized. | 

- This .conclusion finds support in 
For example, — 
Thetford v. United States, 404 F.2d - 


801 (10th Cir. 1968), was a condem-. 


nation action initiated on behalf of 
the Secretary of the Interior in fur- 


- therance of the Arbuckle Project in _ 
- Oklahoma.* ® The landowners. chal- - | 
lenged the. authority of the Secre- 


tary to take their land for the 
project. | _ ae 
They relied on the fact diae the 
Feasibility Report’ specifically de- 
fined the areas surrounding the res- 
ervoir site which were to be ac- 


| quired. for. recreational. purposes 


and the defendants’ land were with- 
out.this area. 
The. jeer used in the Ar 


: buckle. authorization. Was similar to 


that used in the San Felipe Act.® 
No specific reference to the Feasi- 
bility Report was contained in the. 
Act. The court noted that the initi- 
ation of these projects had tradi- 
tionally. been: yn means of a letter 


@ Authorized by Act of Aug. 24, 1962,. 16 | 
Stat. 895; codified in 43 ‘U.S.C. §§ 616k 


. through 616s (1970). 


7 House Document No. 242, 87th Cong. ay Ist’ 


5 The. pertinent. are yen reads ! “<The project : 


‘phall consist of the. following principal works: . 
A reservoir * *. *, pumping plants, pipelines, 
and other. conduits, 2s ey * 48 U.8.C, 8 Ore 


(1970). 
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: eoouee ean the psbernaent to the 
“Congress and found that’ the evi- 
dence. in the record showed ‘“*: *-* 
‘that such a report: is merely a feasi- 
bility ‘report and at» most is only a 
‘tentative plan for the project, being 
initiated.” * * * 404 F.2d at 302. 

In dismissing defendants’ argu-. 
‘ment that the taking was. unlawful 
because defendants’ land was. out- 
side. the: take line as. shown on a 


- map in the Feasibility Report, the. 
court stated (404 F. 2d at 302) : 


ee ‘The fallacy - in this. eaten 
results from their use of the feasibility 
report to read into ‘the .Act. restrictions 
that do not exist. All such projects must 


in some way be initiated for eonsidera- 
ie tion by the Congress and it is appropriate 
for the Secretary of the Interior to take |. 


: this first step after determining, by.-a 
. preliminary examination of the pr oposed 


“project, that the project: is feasible and 


what the probable costs. will be: In this 
. determination, and in preparing the re- 
‘port, the Secretary must in a broad way 
define the project in terms of acreage and 


‘probable facilities. Nevertheless, the re- 


‘port is not a part of the Act and we be- 
lieve it is inappropriate to. use the report, 


or any other part of the legislative his- 


tory, to arrive at an interpretatioin of 
‘the meaning. of the Act, Such. practice 
becomes necessary only if the act in.ques- 


tion is ambiguous. ‘The Act -here is clear. 
and unambiguous | thus we find: no reason 


to. look behind the plain language of. if; 
~ ( citations omitted) °— | 


®The court found additional support for its 


position, that Congress intended the Secretary 


to have discretion in determining the land |. : 


needed for recreational _ purposes, in sec. 
6 of the Act which: ‘limits federal costs for 
_ constructing the project “ * * * to the: non- 
reimbursable costs of the Arbuckle project for 


--minimum basie recreational facilitiesas -de- 


termined by the Secretary. 7 43 U.S.C. § 616p 


: The Thetford case: was an eminent 

domain proceeding. Courts: tradi- 
-tionally: have ‘been ‘very.‘reticent .to 
question the actual necessity or au- 
thorized. purpose of a taking. Ber-— 
man Vv. Parker, 348 U.S. 26, 75 S.Ct. 
98, 99, L.Ed. . 29° (1954). 


Umted 
Sintes v. Bowman, 367 F.2d 768 


(ith Cir. 1966); United. States v. 
80.5 Acres, of Land, More or Less, 


im the County of Shasta, State of 
Calif., 448 F-24980 (9th Cir: 1971). 


_- As the court stated in United States 
vy. 2,606.84 Acres of Land in Tar- 
vant. County, .T enas, 482 :-F.2d 1286, 
1289 (5th Cir. 1970) : 
i perfectly clear that the. judicial role . 
‘In examining condemnation cases 
does not extend to. determining — 


whether the land sought j is actually | 


‘necessary for operation of the proj- 
ect, * * *” Although the analogy 
to this’ case is therefore admittedly — 
-not-perfect; nevertheless, the Thet- — 
ford court’s remarks concerning the - 
-status...of the feasibility report, 
when the authorizing statute is 
nearly: identical :to: the San. Felipe 


Act, 1s SUppomtive’ of. the result we ee 


reach. 


Other cases have sralcnien situa- 


ey when. project plans were 


changed subsequent - to. authoriza- 


‘tion. Each ‘of ‘these cases has. in-. 
volved somewhat. different: author- 


izing language,” and the differing 


face contemplated the. Secretary having dis- 


eretionary authority is: similar to the infer- 
-ence I draw above ‘from sec. 4 of the San. 


Felipe Act, contemplating: public. participa- — 


“tion in final project oe. location and 
~ design; : 
(1976). ne ence that the ee Act on a its oy 


‘20 See. ne 4 supra. 


Mee TEs 
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bi eer ra 


results ‘reached sige sest a a ease! 


by-case review is necessary to make 
-such determinations. Compare Sier- 
ra Club v. Froehike, 345 F. Supp. 


40 (CW.D. Wis. 1972) ; 311 with Va- | 


tonal: Wildlife Federation v. An- 
-drus, 440 F.Supp. 1245 (D. D.C. 
19TT) ;* see also, Ryan v. Chicago — 
B.& Q. fis Co. 59. 2d if cn Cir. 
1932). ° | 

In San Felipe the Bureat of Rec- | 
_lamation is proceeding to build or 
plans to build all.of the ei 
project features: listed in the Act, 
and is not to my knowledge build- 
Ing any facilities -not.so listed. Giv- 





In this case the authorization Act stated 


that the Kickapoo Profect.“1gs hereby author- 
ized substantially as recommended by the 
Chief of Engineers in House Document Num- 
bered 557, Highty Seventh Congress *; * :*,” 
The following changes had been made from 
- the feasibility report plans: 1) the dam was 
enlarged. from 71.5 feet high and 1440: feet 
long to 103 feet high and 3960 feet long ; 2) 


lands to be acquired increased from 3000 to. 


9560 acres; 3) water surface area wag ex- 
panded from 800 to 1780 acres: and 4) the 
storage capacity was expanded from 66,000 
- to 124,000 acre feet. The court found that the 
Plaintiffs had “failed to show a significant 
chance of success” that the changes were un- 
authorized. to justify a preliminary. injunc- 
tion, but a full decision on the merits was 
never made. 

In this case none'of the authorizing Acts 
for the Navajo Indian Irrigation Project spe- 
“ elifically mentioned a powerplant to be built in 
connection with. the . concededly authorized 
dam and reservoir. See 43: U.S.C. .§§ 620 and 

~ 615ii—oo (1970). The original 1956 authoriz- 
Ing Act appeared to exclude a powerplant at 
the Navajo dam. Although a 1970. amendment 
to the authorization did not mention a power- 
_Blant, the Senate Committee Report on that 
amendment did mention that the project in- 


cluded a powerplant at the dam. S. Rep. No. . 


863 (91st Cong., ist Sess. 1969) p, 2. The 
“eourt held the powerplant was not authorized, 
noting that “* * * [w]here Congress . has 
been specific in its authorization or lack there- 


of, the discretion of the officials is accordingly — 
- diminished. *.* *” 440 FL Supp. at 1250. 


(The original 1962 authorizing legislation au- 


. thorized a project “substantially”. as proposed 


in the 1957 coordinated report of the. Acting 


Commissioner of Reclamation and the Commis- 


| ‘sioner of a Affairs. a 
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én ‘these facts, it is “my Taian 
that the modifications in the San 
Felipe. Division which have been 
-made since: 1967, and which. deviate 
“from: those. anlains: set forth in the 
feasibility report, -are, currently 
within ‘the scope of the.-Congres- 


sional authorization, subject: to. the 


discussion below. 


L v. - Authorized A ppropriation 3 
| Ceiling i 

‘From the above, it is clear that 
Congress did not regard. the feasi- 
bility report as having talismanic 


significance in constructing the San 


Felipe Unit. Congress did ‘not, how- 
-ever, relinquish to the Department 
total control over project design 
and construction. Instead, Congress 
_ placed. a limit, in the authoring 
legislation, on. the money » which 
could be spent for the project. 
Through. this cost ceiling, Congress 
retained the power to approve proj- 
‘ect changes which require spending 
‘more public funds than orginally 
eon inen: 

Specifically, sec. 7 of: sig San 
Felipe authorizing Act * provides | 
_as follows: 


Section 7. There are hereby authorized. 


to be appropriated for construction of 


the new works involved in the San Felipe — 
‘division $92,380 (Oct. 1866 prices), plus 


'. 0r minus such amounts, if any, as may 


be required by reason of changes in the 
-eost of construction work of the types in- 
volved therein as shown by engineering 
cost indexes and, in addition thereto, 
such sums as may be. required. to operate 
and maintain said division. 


This sec. was added during Com- 
mittee deliberations. in both the 





“18 See 43 U.S.C. § euertt-7 1970), | 


887) 
_ FELIPE DIVISION, 


_ ADEQUACY- OF LEGISLATIVE. AUTHORIZATION, FOR. THE. SAN. 343 | 
“CENTRAL, VALLEY ‘PROJECT, CALIFORNIA - 


Pisce él,- 1978 


Senate ‘and. the ‘House. 14 fae 5 in af 
. that a number of amendments have been - 


the original bills as: introduced. in 
the House and Senate merely pro- 


vided that “[t]here are hereby au- - 
thorized to be. appropriated such 


‘sums as may. be necessary to carry 
out the provisions of this Act.” * 
An explanation of the amend- 
ment. incorporating the authorized 
| appropriation ceiling was provided 
- by.Congressman. Haley of Florida. 
‘During a hearing conducted by the 


‘House Subcommittee on Irrigation © 


and Reclamation, the following col- 
loquy took place between Congress- 


man Haley and Congressmen Gub- 
ser and Edwards, primary sponsors | 


‘of the: bill 3 in the House: 15 - 


. MR. HALEY. Of course we are , consid- 
. ering your bill H. R. 43, and if and when 
“the. ‘committee comes to the markup of 


_ the bill,.do you: have any. objections to ° 
putting the so-called Haley amendment .~ when Congress should be notified 


-on our. section 5 to find out exactly. how. 


* “much this project is going to cost, rather 


‘than leaving this open end [sic] phrase-_ 
2, ology which authorizes any sums? 2 


| MR. GUBSER. I am not familiar with: 
the provisions of the ameudment, but I 


certainly am. willing to abide. by. the 


| wisdom of this committee. : - 
- MR. “HALEY. ‘The so-called © ‘Haley 


- amendment merely puts a ceiling, where» 


if these wild spenders that we have in 
this. Department want to spend more 


money than we think they should, they 


have to come back to the commitice and 
get. additional authorization. . 


14 See Senate Report No. 282 (goth Cong, 
“Ist Sess:) pp. 5-7; House Report No. 523 
_ 80th Cong., Ist Sess.) p, 6. 

15 See Hearings before the Subcommittee on 
‘Irrigation and Reclamation of the Committee 
-.on- Interior and Insular Affairs, House of 


; Representatives (90th Cong., 1st. Sess.) on 


H.R, 43. and related: oS PP. 17-18 tale 
added), 


“MR, GUBSER. L talent say, Mr. Haley, 


suggested by the Department and were 


suggested in. the Senate, and ‘the ldcal 
' interests.are thoroughly familiar with 
them and. approve of the amendments 
| which the Department, has suggested. | 


MR. HALEY. I might say apparently. 
the: various departments downtown. are 


beginning to recognize that the Congress 
- should Know. how much these projects are 


going to cost and they are even beginning 


te put it into amendments that they send 
pa here along with the bill. 


There was: no objection to Con- 
gressman Haley’ s amendment and — 


it was subsequently adopted. by the. 7 
full Congress. The intent.of the ceil-_ 

ing is clear. Congress demands the 
right to decide whether to continue 
a project which cannot be. com-— 
pleted within the authorized cost 
ceiling. | 


The precise issue volved here j is 


that the cost ceiling is likely to be 
exceeded. It is not open to question — 
that before money in excess of the 
ceiling can be spent, additional au- 
thority must be. obtained. ‘But may 
the Bureau wait-until the point at 
which the ceiling is about to be ex- 


ceeded before asking Congress for 


additional authority?. Is it obli- 
‘gated to seek additional authority 


from Congress at the earliest pos- 
sible moment: it estimates that the 
cost ceiling will be exceeded ? Based 
on the reasons set out below, I con-. 


clude that the: purpose of the so- 
called “Haley amendment” is best 
served if the Bureau is required to 


seek additional Congressional au- 


344 
thority at ie earlicat Suit ne Bu- 


- reau’s calculations reflect. that. the. 


statutory: cost ceiling” will be ex- 
ceeded, 


~The econ: = ‘pling ind de-- 


| ‘velopment: of the San. Felipe Di- 


vision reflects two things: (a). con- | 
tinuous ‘cost. escalation, and | (b) ~ the. amount of funds appropriated 
| corresponding adjustments i in proj- | 
ect design in an attempt to maintain 


‘the estimate of total federal obliga- : 


tion 16 within the authorized cost 


: ‘ceiling as indexed for inflation, In 
spite of these efforts the most recent 


‘calculations by the Bureau of Ree- 


~Jamation indicate that while the ap- - 


~ propriation ceiling for ‘the a 
“Felipe Division, as indexed, 
- $192,995,000, the estimate of ae 


“federal obligation. is $200,311,000. r 


“Thus the cost ceiling will: be ex- 

ceeded by more than $8, 000, 000. un- 

der current proj jections, 
“With the. exception of (tangas 


“man Haley’s expressions of the pur- 
‘pose of his amendment,” no direct | 
a authority defining: the Secre-— 
_ tary’ s obligation with regard to. 


-project’ expenditures has been 
‘found. Certain indirect guidance 


‘can be found in 81 U.S.C. § 665 


- (1970). This statute, commonly re- 


ferred. to as the Anti-Deficiency . 
Act, has.a long history and reflects. 
. how cal ae il abana | _ 
- Secretary i is bound to carry out the — 7 
purposes of the Act as defined by — 
Congress and lacks the discretion to 
alter, exclude or add to. the stated 


8 This. is the sum of . (a) ‘the expanditares 
to date and: {b) the estimated cost to ‘complete . 


’ the. ‘project. 


it should: -be emphasized: that Congress- - 
‘man Haley said that ‘the limitation applies ~ 
pte ‘Departmental. officials “want to:spend 
"more money than we think they should.” See 


pe: B48, supra. Regardless ‘of whether. the 


Bureau “wants” to spend money-.above the . 


Cefling, its current estimates show that At 
will exceed. the cone vr dh 
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control over the purse strings. Sim- 

- ply put, the effect and intent of thé — 

| -Anti-Deficiency Act is to. prohibit a 
‘government: officials from making = 

. ‘binding contractual commitments 


for: a given purpose which. exceed. 


in the current ‘fiscal’ year for that 


‘purpose. It has been. generally held — 


that the statute makes a nullity any | 
-attempt. by a government‘agency — 
‘to create a binding contractual com- 
‘mitment in the absence of the au- 
| thority of an adequate and existing _ 
‘appropriation. See Robert F. Sim- — 
mons, and Associates v- United 
| States, 360. F. 24-962 (Ct. Cl. 1966) : 
and Hooe v. United States, 218 WSs. : 
329 (1910). This suggests that, ata 
minimum, — | 
must be very cautious in deciding to 
_ approve. expenditures where the au- 
thonfy: to do so is in: doubt. ee Hog 
_ This limitation, together with the -. 
purposes of the limitation in the 
‘San Felipe authorizing Act, define 
the Bureau’s obligations regarding 2h. 
when ‘additional authority should 


‘government . officials 


be tequested from Congress. 
The San Felipe Act requires 5 thie | 


Secretary to construct certain fa- | 


cilities and fulfill certain general 


"purposes in the area to be served. by 


the project. As. stated. earlier. the — 


‘purposes. The authorized appro-_ 
priation ceiling. is a flat Congres- 
sional requirement. that, unless Con-— 

gress ae provides: other- | 
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- wise, ae Sinted. purposes ‘must be 
4 accomplished within that. fiscal lim- 


- itation. That this requirement is” 
- conceded ; as binding is reflected in.» 
the ‘Bureau’ s efforts over. the ‘past | 
few “years. to modify the project 


design to stay within the ceiling, 
while at: the same time fulfill the 


oress. | 
Tt now appears that ise aed 


i ifications have been. unsuccessful in. 

- keeping... costs.. within the: ceiling. . 
Current. estimates. of. total. federal — 
-_ obligation exceed. the authorized ap- 


-propriation ceiling as indexed for 


inflation. In these: ‘circumstances, I 


hold that, once the estimates exceed 
the ‘authorized appropriation. ceil- 
- ing, as indexed, the appropriations 


‘and authorizing Committees should. 


be notified immediately and the Bu- 
reau should request an increase in 
the authorized ceiling in order to 


give the Congress the opportunity 


to determine whether the project 


| should be’ completed at the in- 
“ereased cost level. This additional 


authority should be sought at the 
time it is first determined that the 


_ estimate exceeds the ceiling, regard-- 


less of the amount of appropria- 


tions.actually made for that project. — 
‘Fo do otherwise would make the | 
Haley amendment a hollow act. If. 
the spending agency waits until the 
ceiling to the whole project is about _ 
to be exceeded before informing © 
Congress of cost overruns, Con- 
gress, and particularly the commit- 
_- tees which initiated the legislation 


authorizing the project i in the first 


| acest have. little. cane to. 
make a ‘reasoned. 
whether the. ‘additional -expendi-_ 
tures ,are.. -merited. The. Congres-. 
‘sional control over proj ject expendi- 
tures which furnishes. the whole 


choice . about | 


purpose of. the cost ceiling Trequire- 


| ‘ment. would be frustrated. 
project ee as defined by Con- | 


Expressed, another way, Congress 


did not authorize the. San Felipe . 


project to carry out certain pur- 


_ poses: regardless ; of. costs. Rather, it 
authorized the -projeet: only: at. ake: 
cost. were kept within acceptable 
limits. Once it is estimated that the 


project. cannot be: completed. within . 


those limits, Congress must be given 


an opportunity to” reassess. the costs 


and benefits and make a new deci- 
sion about the project’s future..'To 
do otherwise would effectively read 


the cost ceiling out of the law,, be- 
cause the equities shift in favor of 


completing the project the more | 
* money has been spent on it and the 

more facilities have been completed. 

| Congress must be given a real rather 
than: an: essentially hollow choice in 
deciding whether to continue, and — 
this requires a Congressional deci- 


sion at the earliest possible date. 
In the case of the San Felipe 


Division the current estimate of 


total federal obligation now exceeds 


the authorized appropriation ceil- 


ing by at least $8,000,000. Although 


18 It is important to note. that, in describing — 
the effect of his amendment, Congressman 


Haley emphasized that if the ceiling is to be 


exceeded, the Department must “come back 


to the committee [i.e., the authorizing com- 
mittee]: and get additional authorization.” 
Quoted in full at.p. 343, supra (Italies added). 
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it might. be: cened that % is’. 41005: 
early to tell whether. this condition 
will: persist : in view of. pending | con: 


struction contract negotiations and 
other uncertainties, It is my opinion | 


that this. estimated overrun is sig- 
nificanit enough that, the purpose of 
ceiling requires: that Congress be 
given an opportunity 1 now to decide 


whether to ie by tale the | 


cost ceiling." 18 





2 T must take note of the well-known fact 
that Bureau projects, like most construction. 
projects in ‘recent years, have often. exceeded 


‘cost éstimates. See, ¢.g., 2:Task Force ‘On 


Water.Resources and Power, ‘Report. Prepared 
jor the Commission On. ‘Orgenization of the 


Hrecutive ‘Branch ‘of the. Government, ‘table - 


following -p:..716 (1955) 5 Reclamation—Ac-. 
complishments and Contributions, Legis, Ref- 
‘erence > Service, . Library of. Congress, | 86th: 
. Cong., Ist Sess.,, Committee Print No. 1, PP.. 


MAB (1989). In ‘Mgnt of current difliculties | 


wo 
Se By Bn Soa eee cege abit” Te ae 
. aa woot : ro Tes eta 1 
So" 2 ats BO i oe OE ee = ie 
ect 1 
. 
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5 


see beanies: we are one | 


| with estimates and cannot say with _ 


certainty | in this case that the proj- 


ect cannot be completed within the 


existing authorization level, the 
proj ject should continue. on schedule 


| until such ‘time. as the appropria: 


tions. and. authorizing Committees. 
have. an. opportunity | to. act after 
notice of the estimated cost overrun. | 


Lo, M. Kxoure, | 2 
| Solicitor. ae 





| with ‘San Felipe, cernalag. eiecnetais hight: 
‘bids received: for construction: of a principal 


Dproject-feature (the: Pacheco. tunnel), T have no 

evidence before me that the Bureau’s current — 
estimates are. wrong, and that the cost ceiling | 
will not: be. exceeded.. As- noted above, ‘the 
Bureau has attempted to redesign ‘the project 
to stay within the authorized cost ceiling but | 
its current, estimates . Teflect that this - effort. 
his patlete: bere edne, a / oe : 
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Decided August 1 1978 


Aoreal from decision of the Director, 
Geological Survey, which affirmed the 
requirement of an OCS order that wells 
be shut in during welding and burning 
operations. Griese Us 


Affirmed. 


1. Oil and Gas Page emetic 
Oil and Gas Leases: Production—Outer 


Continental Shelf Lands Act: Oil and > 
Gas Leases—Outer Continental Shelf 


Lands Act: Operating Procedures 


authority to issue orders to oil. and gas 


lessees to protect all of the natural re- . 
-sources of the Continental Shelf. An or- 
der which requires lessees to shut in wells — 


during welding or burning operations 
will be sustained on appeal as not being 


not required, where the order is not. so 


prohibitive. as to effect a pro tanto can~ _— 


‘eellation of the lease, and where depar- 


_ tures from the order may be granted f in 


certain situations. . 


APPEARANCES: A. C. Ga. 


Manager,. Production Department, 
Southeastern Division, Exxon Corpo- 
ration, and John F. ‘Reid, a for 
appellant. 


OPINION BY ADMINISTRA- 


TIVE JUDGE THOMPSON 


| a BOARD OF LAND 


APPEALS — 


- Exxon Goronitien has pnesied 
from a decision of the Director, U.S. 


tional circumstances, © 


Gaibsiet: ‘Succ: GS-04-08G, 
which sustained the requirement of | 


section 4.D(2) (d)(i)(g) of OSC 


Order No. 8 for the Gulf of Mexico, © 


Al FR 87616, 87622 (Sept. 7, 1976), 


effective Oct. 1, 1976, which, states: 
“Al other producible wells should — 
be shut-in at the surface safety 
valves while welding or burning 3 in 
the wellhead or production area.” 
Appellant’s basic contention is 
that with proper precautions these 
operations may be safely conducted - 


without. stopping production and 


that the requirement of shutting in 


the well is unreasonable because it 

fe een eae oe diminishes production. ‘These’ con- 
ee. . e ° 

e Department of the Interior has the — tentions were made in comments by 


the industry on the proposed. order, 


as well as in the appeal before the 
Director. In his decision sustaining 


the order, the Director stated: 
arbitrary or unjustified where the record — | 

shows that a number of companies had | 
followed. the practice even when it was 


“The Geological Survey responded to 


the industry comments with the follow- 


tng rationale (published at 41 FR 37618, 

Sept. 7, 1976) : 

«USES ranowala: This einer aiaaa 

| was not changed. We believe that all 
welding or burning. operations in the 
area of the wellhead, well bay, or pro- 
duction areas are potentially hazard- 
ous,:and the possibility of potential 
fire and/or explosion should be pre-: 

*¢ cluded by all means. Except in emer- 

- gencies, welding operations should: be 
scheduled when the platform is shut-in. 
In reaching ‘the. conclusion stated 


above, the Area Supervisor was clearly 
- balancing the nation’s need for imme- 


diate’ production versus the benefits 
achieved with prudent operating proce- 
dures and the accompanying short-term 
production decrease. In all. but excep- 
production inter- 
ruptions merely delay production and do 


“not diminish the total petroleum recov- 


85 LD. No. 8 


3 4 g -_ 

| -ery from a field: Therefore, there ig no 
net energy loss to the nation from the 
; requirement of subsec. (8). 


DECISIONS OF THE- 


The Director: further noted that a 


safety manual prepared for internal 


use by several oil companies simi- 


larly required wells to be shut in 


during welding or burning opera- 
tions. Finally, the Director noted 


that departures from this require- 
ment may be permitted on a case- 
by-case basis pursuant to 30 CFR 
250.12(b). Indeed, appellant states 
it has obtained departures to allow 
welding on platforms in the well 
bay or production area while main- 
taining production. 
Appellant hypothesizes that re- 
covery may be diminished in situa- 
tions where shut-in wells are not re- 
turned to production, but this 
would clearly be due to factors in 
addition to the requirement of sub- 
sec. (g). Appellant offers no satis- 


factory reason why such exception- 


al situations are not adequately 
treated on a case-by-case basis as the 
current. procedures provide. Appel- 
lant further contends that the or- 
der is arbitrary and unjustified as 
ity | | | 

" {I]s not supportable in the face of (1) 
actual OCS accident experience; (2) the 


detailed welding practices and proce-— 
dures requirements included in revised 


OCS Order No. 8 under See, 4.D(2) (4) ; 
and (3) the new requirement contained 
dn Section 4.D(2)(¢c)- of revised OCS Or- 
der No. 8 for a contingency plan covering 
. simultaneous. ‘conduct of prone op- 
‘erations and: other. activities. ae | 


DEPARTMENT OF THE INTERIOR 


{85 LD. 


. (Statement of Reasons, 4). Appel- 
-lant’s arguments do not persuade us 
_to reverse the Director. : 


[1] Appellant does not fee 
the authority of this Department to 
promulgate OCS orders necessary 
to protect all of the natural re- 
sources of the Outer Continental 
Shelf. It is clear this Department 
has such authority. 43 U.S.C. § 1884 
(a) (1) (1970) ; 80 CFR 250.12(a) ; 
see Union Oil Co. of California v. 
Morton, 512 F.2d 743 (9th Cir. 
1975). Nor does appellant contend 
that the requirement is so restric- 
tive that it effects a pro tanto can- 
cellation of the lease. See Union Oil 
Co. of Catiforna v. Morton, supra. 
It is clear it does not. The fact: that 
a number of companies had volun- 
tarily adopted the practice prior to 
the promulgation of the revised 
OCS order belies appellant's claim 
that the practice is unreasonable. 
Indeed, the fact that relief from 
subsection (¢) may be granted pur- 
suant to 30 CFR 250.12(b) suggests 
that the real issue appellant raises 
in this appeal is not the reasonable- 


ness of the requirement itself but, 


1 Appellant points to’a table of welding- 

related accidents which occurred prior to the 
time when subsec. (g) became effective, and 
generally concludes that the severity of the 
accidents bears no relation to the continua- 
tion of production, an analysis with which the 
Director disagrees. We only note that: al- 
though continued production was not pro- 
hibited during welding and burning operations, 
we cannot assume on thé basis of this record 
that production was in fact continued in each - 
ineident in view of the practice of a number © 
Of companies to voluntarily shut-in wells dur- 
ing ‘such operations. Thus, the table by itself. 
does not sustain appellant’s conclusion that 
continuing production does not pose a sig- 
Tificant hazard: aes welding and. burning 
‘operations. 
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rather, Ae malin of the 


3 procedure by which a lessee may ob- -- 
_ tain permission to carry on welding: 
and burning wane, aaa In 


the well. 
~The effect of the present rule 


‘Sircchure ensures a@ case-by-case re- - 
view of requests to allow welding 


and burning operations while pro- 


duction ‘continues. Although this. 7 
process may be more time-consum- _ 
| ing, we do not find it unreasonably 
so. In view of the hazard involved, 
the procedure is not inconsistent. 


with the oil and gas supervisor’s re- 
sponsibility dee 80 CFR 250.12 
(a) “to issue OCS Orders and other 
orders and rules necessary for him 


to effectively supervise operations 
and to prevent damage to, or waste . 


off], any natural resource, or in- 


jury to life or property.” We find 
that the general ale aoe is not. 


arbitrary or unjustified. 


- Therefore, ‘pursuant to the au- 


thority delegated to the Board of 


Land Appeals by the Secretary of 


the Interior, 48 CFR 4.1, the deci- 
| sion epee from i is affirmed. 


Joan B. THOMPSON, 


Wa CONCUR: 


Epwarp W. Suvaiiee, : 
Administrative Judge. - 


Nouwton .FRISHBERG, ee 
| ie Administrative Fudge. one 


‘Contract No. 


_ Barnhisel, Corvallis, 


- Government Counsel, 


“APPEAL OF : ENVIRONMENTAL 
| ASSOCIATES, INC. 


| TBCA-1128-10-1 6 


Decided August | 5, 1978 


68-91-1526, 


_Environ- 
mental Ero On Agency. vs 


“Sustained in Part. 


1, Contracts: ‘Chustrdéod and Opers. 
tion: Allowable Costs | 
Where a cost-plus-fixed:fee contract COS 


tains specified ceilings. on. reimbursement 
for general and. administrative expenses. 


and rates. for certain consultants, such 


ceilings are found to apply to the entird . 


- eontract, including a second phase in- 


itiated | by the oe ‘exercise of an op> _ 
tion i in the contract. 4: 


2 Contracts: Construction and Opera | 
‘tion: Allowable Costs 8 


Costs reimbursable to a. autracibe under 
a _cost-plus-fixed-fee contractor’ are 
found to exclude those portions of ‘an ex: 
ecutive’s salary properly chargeable to. 
work outside the scope of the contract, ; 
but: the costs. of low-cost cameras and re- 
corders necessary to performance are al- 


- lowed as materials and supplies. because 

_ the conditions under which they were _ 

a used. made them expendable material, oa 

| rt Judge. 
=< Som Rees “APPEARANCES: Vr. Peter L. Barn: 


hisel, Attomey at Law, Fenner & 
‘Oregon, for the 
appellant; Mr. Donnell IL. Nantkes, 
‘Environmental 


- Protection Agency, Washington, B. C. 
for the Government, | 
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OPINION BY ADMINISTRA- 


: TIVE JUDGE LYNCH IN- 


THRIOR BOARD OF GON=. ; 
cision of the contracting officer dis- _ 


- allowing the following costs: 


TRA C ‘i. APPEALS 


Appellant was awarded a. - eost- 
: plus- -fixed-fee contract for the de- 
velopment of data-and recommen- 


dations for industrial effluent limi- ; 


tation guidelines and standards of 


- performance for the canned and . 
preserved fish and seafood process- 


ing industry. The contract divided 


the work into Phases I and If with 7 
‘pellant’s president Mr. Soderquist 


only Phase I initially funded, and 


Phase II to be undertaken only ~ 


apon the exercise of an option. by 
- the Government. The contract work 


was authorized by a notice of award 

dated Feb. 16, 1978, which was re- 

- placed by a. definitive contract on - 

- June 8, 1973. The contract funding 

for Phace I was $172, 718 and the 
option for Phase II was $194,053, 
-. including costs and fee. Article x 


of the contract included the follow- 
ing language: “The Contractor 
agrees to accept reimbursement for 
overhead and G&A expense subj ect 


to the. ceilings, as set for the [sic] 


below, or actuals whichever is less, 
Overhead Ceiling 30%. G&A Ceil- 
ing 15%.” Additionally, the con- 


tract contained in Article XX— 


Approval of Consultants—a provi- 


. gion approving “Consultants from. 
- CH.M/Hill at rates not. to exceed” 


specified hourly rates. 


- The Government timely exercised : 
its options for the performance of 


Phase - IT, and with 15 modifica- 


tions, the contract performance was | 
~ egompleted on Nov. 30, 1974, The 


DECISIONS OF THE. DEPARTMENT. OF THE INTERIOR 


ates, 
founder and President of Environ- | 


185 LD. 


final estimated cost of $498,677 and 


fixed fee of $29,901 totaled $528,578. 
Appellant appeals an adverse de- | 


1. “Ganaral and eRe er 
expenses of $18,820.06, which ‘re- 


sulted from G&A excvading the 15 
‘percent contract ceiling during the 


performance of Phase IT. | 
9, $1,186.75 disallowed costs. foe 


CHM. consultant payments in ex- 
cess of the contract rates specified. 


3. $757 disallowed costs for ap- 


for time (76 hours) worked: on. 
ae company business. 

4, $465 for disallowance of the 
eee of certain cameras and tape 


recorders. 


The contract ander which this 
appeal arose was the first contract — 


awarded to the newly. formed .cor- 


poration, saga aae Associ- 
Inc., Mr. Soderquist, the — 


mental Associates, Inc., was the sole 


owner of the stock when. awarded 
the instant contract. The firm was 


incorporated in Noy. 1972 during 


the negotiations for the contract, 


with Mr. Soderquist as the sole em- 


ployee. At that time, and for several — 


preceding years, Mr. Soderquist was 
on the faculty of Oregon State 
University and performed similar 
studies for respondent as a consult- 
ant under the name of Environ- 
mental Associates, employing up to 


20 people (Tr. 17). 





1 31, Complaint was amended to add 


$552 disallowance under Phase eee to the $205 


disallowed under Phase x... 
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ae dinliowed ¢ costs result, from 


the final audit of the contract dated. 
‘Dec. 22, 1975 (AF-E), which find- 
‘ings cad’ conclusions were adopted - 
by the contracting officer in a final 
decision dated Aug. 31, 1976 (AF~. 
K). Each of the disallowed costs 
will be discussed separately below. | 


Findings and Decision 


A General and A Genus enties, ex- 


pense. Appellant contends that it : 
was a new organization without his- 
torical records on which to accu- 


rately project a G&A rate and. that 
it did not consider the ceiling rate 
of 15 percent to be binding for 
Phase II because there was no cer- 
| tainty that the Government. would 
exercise the option to fund that 
phase. As a result of the continua- 
tion of the contract through Phase 
TI, and the consequent Increase in 
administrative expenses, the G&A 
rate experienced for Nov. 1, 1978, 


through Oct. 31, 1974, was 29.26 


percent versus 11.5 percent for the 
preceding: fiscal year. 


Appellant 1 urges: that both i its per- 


sonnel and certain technical per- 
sonnel of. respondent. (AX-~2, Certi- 
fied Statement of George Webster, 


former Chief, Technical Analysis — 


and Tn formation: ‘Branch of Re- 


spondent), expected the ceiling G&A 
rate to be renegotiated i in the event. 
the Government exercised the op-- 
tion to require “performance of 
~ Phase II. There is nothing in the 
record to indicate that anyone inthe 


| contracting office, with authority to 
| do so, did engine to support this 


“ APPEAL OF ENVIRONMENTAL, ASSOCIATES, INC. 
* August La, 1978 | 


BBL 


sot To. the conta the 


contract language limiting relm- 


‘bursement for G&A expenses. is 
clear and unambiguous. ‘The .con- 
‘tract includes the option for Phase 
IT at a negotiated funding level, 
‘which required nothing more than 
for the Government to’ exercise the 
option’prior to Aug. 17, 1973. The 
‘Government exercised the option by 
issuing unilaterally Modification 3 
‘dated June 6, 1973. Neither the con- 
‘tract nor the record contains any 
basis for determining that the ne- 
gotiated ceiling rate for G&A would . 
be changed during the life. of the _ 

contract. _ 


‘Therefore, we find that the dis- 


allowance of that portion of G&A 
‘expenses which exceeded the 15 per- _ 
cent: ceiling was PrCEer under the a 
‘contract. 


9. Excess payirients to OHM con- 
sultants. The audit report allowed 


the maximum rate of $17. 75. per 
‘hour. permitted under Article XX 
‘of the contract for CH,M consult- 
ants, regardless of the personnel 
‘rating. The contract provision for 
‘Tates | 
amounts for such consultants is a 
binding agreement. for maximum 
reimbursements for such costs. Ap- 
‘pellant’s 
higher rates were paid without re- 
sulting. in a contract overrun ig-— 
--nores the contract agreement limit- 
= reimbursement, to the epee 


not to. exceed specified 


contention that: much 


“We find ths a aliowaies on or 


‘fot payments to CH.M consultants — | 
exceeding the. specified rates. was 
proper under the contract terms. | 
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_ 8. Disallowance of costs by reason. 


of Mr. Soderquist’s work on proj jects” 


other than the contract. 


Mr. Taylor, office ‘manager for 


appellant, testified that Mr. Soder- 
_quist: was a. salaried employee: who 


did not get paid additional com- | 


pensation. for additional hours 


worked for commercial, clients of 
the company (Tr. 47-48)... The audit. 


determined that. the hourly rate 
‘charged. to. the instant contract was 
computed: to cover his.entire salary 
-and associated G&A expense. In ad- 
dition to his. work on the contract, 
Mr. Soderquist worked 76 hours for 
commercial clients. The auditor re- 
computed the hourly rate for his 
salary and G&A. expense to include 
the 76. hours. of other work, with the 
result: that. $757 in salary and $63 
of G&A expense (totaling $820) of 
charges for Mr. Soderquist’s work 
were disallowed DY the contracting 
officer. | 

Appellant did not pay Mr. Seder 
—quist any additional money for the 
hours -worked for commercial cli- 
ents, although there is no suggestion 
‘that such work was. gratuitous and 
did not result in added revenues for 
appellant. 

‘Clause 19-ATlowable Cost, Fixed 
Fee, and. Payment—provides. for 


ithe -rembursement of the allowable. 


costs. for the performance of this 
contract. Clearly, 1f appellant. re- 


covered: a portion:.of Mr..Soder- 


iquist’s salary and: G&A.-from’ the 


sale of his services to other clients, 


“his. total salary plus: G&A were not 


costs ‘to appellant: in ‘the: ‘perform- 


“ance, of this ‘contract. “Mr. kes 


‘185 LD. 


testified that this ‘experience re- 
sulted in a change in policy so that 


all employees were placed on an 
ee pay basis. and thereafter 
paid for all hours. worked. How- 


ever, prior tothis policy change, the 


cost to appellant under a given con- | 


tract was decreased by any amount 


of fixed. salary costs recovered from 


unrelated work. | 
- We find the disallowance of ae 


salary and G&A expenses for Mr. _ 
‘Soderquist’s. work outside the « con- 


re to be proper.. 
4, Disallowance for thie cost of 


cameras and tape recorders, The | 


parties do not disagree that appel- 


lant purchased and used $465 worth 


of cameras and tape recorders In 
the performance of the contract.. 
Appellant contends that these low- 
cost items ($60 and $39 respec- 


tively) were expendable materials 


which were either lost, damaged or 
rendered valueless in the perform- 
ance of the contract (Tr. 48). The 
auditor reported that appellant’s 
practice was to capitalize low dollar 


‘value nonexpendable items such as 


wastebaskets, chairs and stools. In 
adopting the conclusions and rec~ 


‘ommendations of the auditor, the 
‘contracting officer denied payment 
‘for this item of material and sup~ 
plies charges out of a total of 8, 699 
of such costs claimed. 


“The operative word for dotertaiti- 


‘ing whether a material item is prop- 
ely’ expensed against the contract 
‘or capitalized is the expendability 
of the item. The appellant” pur- 
; chased these low-cost items for use 
| by crew. members on and: under 


—_——_______. ‘ 
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docks 3 in 2 Alisko, Pusits Bice: and 


various contract performance sites. 
An inventory after the contract: re- 


vealed only two cameras left, both | 
broken and repaired with plastic | 


_ tape. These were offered and sent to 
the Government (Tr. 48). 
We perceive a distinction be- 


_ tween the expendability of low-cost: | 
items such as wastebaskets, chairs, — 


and stools which are intended for 


use in the protected environment 


of offices and other low-cost. items 


intended ‘to be used j in unprotected 
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im accordance: with. ies 23— 
Interest and.is otherwise denied. 


Rossen. C. LyYNcH, 
Administrative J udge. | 


| We CONCUR: 


* Guorer S. Sreerz, a oo 
Administrative J ie 


Wiwuam F. McGraw, Cuamaran, | 
Administrative J nae . 


BURN CONSTRUCTION co. 


environments where the risk of loss - 


‘or damage is greatly increased. Re- 


‘spondent does not contest the. fact 
that. appellant’s judgment. to ex- 
pense the cameras and recorders 
was proved by actual experience. 


ance of the contract and were pur- 


chased and expended during per- 


formance, of the contract work. | 


We find that the cameras and om 


corders were properly charged as 
‘reimbursable costs’ for expendable 


material and ‘supplies in the per- 


rogpenenst of the contract. 
- Devision 


“The ae is peer. in the 
amount. of $465 plus, interest to be 
computed. by the contracting officer 
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Canttiet No, ‘M00€14201319, Bureau 
of Indian Affairs. | 
Neither ‘does respondent suggest 
that such items were of continuing - 

_ value and necessary to the prospec- 
_ tive business of appellant in rela- 
tion to similar items maintained by 
appellant in its capital equipment : 
‘inventory. The evidence in the rec-_ 
ord indicates: the cameras and tape 
recorders were needed for perform- 


"Sustained in Part. o 


1. Contracts: Disputes and Remedies: | 


Burden of Proof—Contracts: Perform- 
ance or Default: Inspection . 


“Where the contract specifies a patiicuing 


test procedure to be used by the Govern- 


- ment for compliance testing, and the con- 
tr actor alleges. improper test procedures 
by the- Government, contractor has. the . 
burden of proving that: the test proce- 
dures actually used by the Government 
were contrary to those specified, and that 


it i ineurr ed extra costs as a result thereof. 


“Contractor failed to: ‘sustain: its burden 
‘of proof, * poe ame with eee 3 to: the 7 


superspan claim. 


(2 Contracts: Constraction and Opera- 

- tion: Changes and Extras—Contracts: | 
Construction. and: Operation: Contract 
Clauses—Contracts: Construction and 
“Operation: - : 
Drafter 


Construction _ Against : 
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docks 3 in 2 Alisko, Pusits Bice: and 


various contract performance sites. 
An inventory after the contract: re- 


vealed only two cameras left, both | 
broken and repaired with plastic | 


_ tape. These were offered and sent to 
the Government (Tr. 48). 
We perceive a distinction be- 


_ tween the expendability of low-cost: | 
items such as wastebaskets, chairs, — 


and stools which are intended for 


use in the protected environment 


of offices and other low-cost. items 


intended ‘to be used j in unprotected 
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im accordance: with. ies 23— 
Interest and.is otherwise denied. 


Rossen. C. LyYNcH, 
Administrative J udge. | 


| We CONCUR: 


* Guorer S. Sreerz, a oo 
Administrative J ie 


Wiwuam F. McGraw, Cuamaran, | 
Administrative J nae . 
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environments where the risk of loss - 


‘or damage is greatly increased. Re- 


‘spondent does not contest the. fact 
that. appellant’s judgment. to ex- 
pense the cameras and recorders 
was proved by actual experience. 


ance of the contract and were pur- 


chased and expended during per- 


formance, of the contract work. | 


We find that the cameras and om 


corders were properly charged as 
‘reimbursable costs’ for expendable 


material and ‘supplies in the per- 


rogpenenst of the contract. 
- Devision 


“The ae is peer. in the 
amount. of $465 plus, interest to be 
computed. by the contracting officer 
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Burden of Proof—Contracts: Perform- 
ance or Default: Inspection . 


“Where the contract specifies a patiicuing 


test procedure to be used by the Govern- 


- ment for compliance testing, and the con- 
tr actor alleges. improper test procedures 
by the- Government, contractor has. the . 
burden of proving that: the test proce- 
dures actually used by the Government 
were contrary to those specified, and that 


it i ineurr ed extra costs as a result thereof. 


“Contractor failed to: ‘sustain: its burden 
‘of proof, * poe ame with eee 3 to: the 7 


superspan claim. 


(2 Contracts: Constraction and Opera- 

- tion: Changes and Extras—Contracts: | 
Construction. and: Operation: Contract 
Clauses—Contracts: Construction and 
“Operation: - : 
Drafter 


Construction _ Against : 
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‘The Sonincton: S claim that the Govern 


Iment’s use of the -word -“subgrade” :ir 
the earthwork - specifications ereated an 
ambiguity which should be construed 
against the drafter was. denied. The 
“eontra profer entem” rule is not appli- 
- cable in this instance because the defini- 

tion propounded by the contractor was 


- not reasonable, use. of the word in the 


specified context did not create an am- 


biguity, the contractor did not register an . 


objection when informed of the Govern- 


ment’s - interpretation, and no evidence : 


was presented to show that the contractor 
relied ¢ on its alleged interpretation at the 
_ time of bidding. 


3. Contracts: Construction and Opera- | 


tion: Contract Clauses—Contracts: 
Construction and Operation : Contract- 
ng Officer — 


‘Where the eehiracting pficer by contract 
- .was.given discretion in setting the mois- 
‘ture requirement for high volume change 
soils, the contractor’s claim of extra ecom- 
paction work due to rigid moisture re- 
quirements was denied because the con- 
tractor failed to show that the eontract- 


4 


trator extra contract costs. 


4, Contracts: Disputes. and Remedies: 
Burden of Proof — 3 


Contractor’s claims for extra costs al- 
legedly incurred as a result of construc- 
‘tive changes under the earthwork re- 
‘quirements of the contract were ‘denied 
because the contractor ‘failed to sustain 
‘its: burden of ‘proof on the merits. 


5. Contracts: Construction and Opera- 
tion: Changes and Extras—Contracts: 
Construction and Operation: Notices 


Where . the Government’s engineer re- 
corded in his daily diary a verbal protest 


“made by the contractor about embank- | 


‘ment compaction difficulties and the in- 
accuracy of the proctor information fur- 
mished by the Government, this satisfied 
‘the 20- -day notice requirement oF the 


"DECISIONS OF en DEPARTMENT. OF THE INTERIOR 


ing officer abused his discretion or that 
‘the discretion exercised caused the con- 


[85 LD. 


eines clause with respect te some of 
‘the claims, It- was unnecessary to finally 


decide the scope of. such notice, however, 


a, where the Board found the claims to be 


without merit in any event. 


6 Contracts: ‘Disputes. and Remedies: 


| Equitable Adjustments 


Appellant is- entitled to an equitable : ad- 


| justment of. the ‘eontract price for costs 
“incurred asa result of the changes under 
the superspan specifications. Since the 
contractor was unable to establish: the 
-amount of its damages by -reliable evi- 
| dence, the total cost approach of pricing 


the contract adjustment was rejected. 


"The total cost approach is disfavored as 


‘a measure of compensation because it. 


‘assumes that the original bid was accu- - 
rate, that the change. was the sole cause 
of cost increases, and that the cost in- 
‘ curred was reasonable. ‘The jury verdict. 
approach was used since mathematical 


exactness is not necessary and there ex- 
isted some evidence which. was deemed 
sufficient for that purpose. The Board 
also found the contractor had been ex-— 


-eusably delayed by actions attributable | 
to the Government. 


APPEARANCES: Messrs. @. stanley 


Dees, D. Joe Smith, Jr., Attorneys: at 
Law, Sellers, Conner and Cuneo, Wash- 


ington, D.C., for the appellant; Mr. — 
Barry K. Berkson, Department Coun- 


sel, Albuquerque, New em for the 


| Government. 


OPINION BY ADMINISTRATIVE 
oe JuDen LYNCH — 


INPHRIOR BOARD. OF CONTRACT 


APPEALS 


Appellant, ‘Burn Construction 
Co., was awarded fixed price con- 
tract No, M00C14201319 on Apr. 


11, 1973, by the Bureau of Indian 
, Affairs: (BIA) to construct a 2.005 
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mile roadway, and connecting un- 
derpass bechirpis to as 
yon, area of the Ree Apache 
Reservation, Otero . County, New 
“Mexico. This contract was awarded 


a pursuant to an invitation for bids. 


Burn’s bid of $389,605.50. was the 
lowest of the four: (4) received. A 
further comparison of the bids 
shows that Burn was approximate- 


i Ty $5,000 higher than the Govern-_ 


ment’s éstimate and: approximately 
$77,000 lower than the second low: 
est bidder. 


‘By this appeal, Burn aa to re= 


cover costs for work attributed to 
‘alleged constructive change orders 
during the performance of the 


~ earthwork portion of the subject 


contract, and alleged constructive 
change. orders during performance 


-of ‘work pursuant to a formal 


| change order relating to construc- 
tion of the “superspan.” In addi- 


tion, the contractor contests the as- _ 


sessment of liquidated. damages in 
the amount of $15, 500 (62 days at 
$250 per day)? 


_ The contract was. executed. ¢ on 
Standard Form 23 (Ja an, 1961 Ed.).. 


It contained Standard Form 23—A, 
General Provisions (Oct. 
Ed. ),; and Additions to Standard 

Form 23-A. Section 100—General 
Provisions deleted sec. 
FP-69 and inserted a number of 


contract provisions to be used i in lien 


. 2 Appellant does not contend that $250 was 
an unreasonable amount to assess per day, but 


that the 62 days of delay in completion of the - 


work were Government- eased, and, _ therefore, 
excusable, _ 


<< “BURN CONSTRUCTION Co.” 
| _ August 30, +1978 | a 


Damages.” 


(1969 


100 of. 


; Res 


thereof. ‘The substitute ‘provisions 
included 
tion of | Plans, Specifications, and 


sec, 105. 04, “Coordina- 


General Provisions,” sec. 106.03, 


“Samples, Tests, Cited Gpecinta- 


tions,” and sec. 108.07, “Liquidated . 
The Special Provi- — 
sions—Construction Details mod- 


ifying FP-69 included sec, 203.10, 
“Construction of Embankment and 


‘Treatment-of Cut Areas with Mois- 
ture and Density Control,” and sec. 


703.08, “Aggregate for Plant- Mix 


Bituminous Base.” | 
Notice to proceed, adi on Apr. 


e 23, 1973, was acknowledged ‘by 


Burn on May 6, 1973. The time al- 


lotted for completion was 210 days 


after receipt of notice to proceed, 


thus, establishing Dec. 2, 1973, as 
the’ original completion aie | 


_ A preconstruction conference was _ 
held.on Apr. 24, 1973. At the con- 


ference, a document containing the 
names, addresses, and telephone 


numbers of parties directly respon- 


‘sible for the contract, in addition to 


other pertinent. information, was — 


| handed out (Exh. S, Tr. 1018) 2 Mr | 
L. H. Craig, the contracting officer, 
‘designated Mr. Lawrence Kozlow- 


ski as the contracting officer’s repre- 
sentative who, in turn designated | 


Mr. Kenneth Lee as project engi- 
- neer. or inspector. Mr. Al Bruner 
was Burn’s project superintendent 
throughout..the contract. period. 
(AF IiJ-1, Pp 42), The contract. 





2 Abbreviations used: 

AF—Appeal File document. 

Exh, —Exhibits introduced at ‘the hear- 
ing.. 

Tr. —Transeript of the hearing. 
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| contained the: following provision | 


under General Provisions, sec. 
101.02, Definitions: _“Engineer— 


re the term ‘engineer’ is used 


in the ‘Construction Details’ sec. of 
FP-69 or elsewhere in these spec- 


- ifications, it is changed to contract- 


ing officer.” , 
Contract. time somimenced. on 
May 7, .1973, although work actu- 


ally started on May 9, 1973. Durmg 


the early stages of contract work, 
the contractor was orally advised 
that a contract change order was 


forthcoming which would require 


excavation of earth, and placement 
of bedding material under the su- 
perspan. On June 1, 1978, Mr. Lee 


personally Reliverad: to Mr. Bruner 


a letter (with attached sketch) 


signed by Mr. Kozlowski and ad- — 


dremel to Burn, advising of the ad- 


ditional requirement of a well- 
graded compacted sand and gravel — 
bedding under the superspan, and 
requesting a cost proposal therefor — 


(Tr. 1070, AF TII-1, p. 35). The 
second paragraph of that letter 
stated: “The sand and gravel ma- 


terial shall meet the specification | 
requirements. for bituminous’ base | 
materials, Item 301(1). ” The at-- 


tached sketch contained the follow- 


ing notation in reference to the 
superspan bedding material: “Com- 


pacted. sand. and. gravel. (1”” Max.) 
(Well graded).” The contract speci- 
fied the ‘following ‘gradation ‘re- 
quir ement for bituminous base 
course, Ttem pace: a Le 


3 This” is’ set ‘forth dn the contract’ S , Special ee 


Braue’: Pe fae eee OS. 03. 


: DECISIONS OF THE DEPARTMENT. OF THE INTERIOR 


rial, Item. 301 (1): 


100 


[8d LD, 
Biswes ie 
177 ab salah aos tees en: Sein cag ees ante | 
OO ae eee coe 60-80 
ING, Alias a gone 45~65 
No; 10so22 3 se _ 35-55 
No. 40_2--_2...-- 15-30 
No. 200..-.-.-.-..- 4-10 
_ By letter dated June 13, 1978, 


Burn responded to the proposal re- 
quest of June 1, 1978, for compacted — 


sand and a bedding, submit- 


ting a price of $8,115.80 for 1,159.4 
cubic yards at. $7 per cubic yard 
(AF ITI-1, p. 37). On June 22, 
1973, Burn offered the ‘following 
material for the superspan bedding 
with gradations not meeting those 
specified for bituminous base mate- 


Percent 


mieve: ' passing 
i.) ae ee eee 95.1 

f iY” ee ae eee: - 84 

: : 3," See see 54, 7 
NOs Beaute 19.8 
INO) 10s Seu tia cs, 5.5 
No: 40.0 405 
No. 200 ora Renee 0.6 


On June 27, 1973, Mr. Lee ad- 
vised Mr. Bruner by handwritten 
note 4 that the gradations offered 
were. not satisfactory and that the 


Sila aa were r equired : 


. Percent | 


pore: passing 
“yy eee ee eee he ae 100 
No. 4220 Tee 45-65 
No.-10222 22 2222. 85-55 
» NO AO etc se “15-30 
—No.. ~ 4-10 


ae ee a ae 7 aa 
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| The naeeak sleve: Mee ae in this 
gradation. chart differs from that 
originally specified, supra. 


ernment lab men- or helpers on 


sample materials for the superspan 
bedding which were given to them. 
by Burn personnel (Tr. 354). The. 
tests showed that samplings did not. 
meet gradation. specifications for 
bituminous base course (Exh. 27). 
By letter dated June 28, 1973, the 
contracting officer gave Barn writ-- 
ten authority “to proceed with 
placement of the compacted sand 
and gravel bedding under the super- 


_-span in accordance with the aggre- 


gate gradation requirements for 


_ bituminous base materials,” and ad- 

ised that the price would be left 
open to further discussion (AF 
ITi-1, p. 41). From June. 30, 
through July 8, 1973, Burn chose to 
‘suspend performance on the subject 
-contract 1n commemoration of the 
July 4 holiday. 


- During the course or performance © 


of the subject project, designated by 


Burn as Job 9382, Burn had two other © 
construction contracts in the same 


vicinity, designated - as" J obs: . 935 
and 987. Job 985, consisting of pav- 
‘Ing parking’ T6te' and sidewalks at 
the Cienegita hotel- -site, was entered 


into.on June 27, 1973, and. substan-. 


tially completed in Nov. 1974. Job 
‘937, consisting In. part of base course 


preparation and paving of existing 


streets in the nearby village . of 
Ruidoso, was entered into May. i, 


BURN CONSTRUCTION CO. 
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937 utilized material der the. pit, 


crusher, and. hot mix plant set up 
_ for Job 982, the subject project.* 
On several other occasions in | 
June 1978, tests were run by Gov-. 


Mr. Elmer Winte, quality control 


officer for Burn arrived at the proj- 


ect site on July 11, 1973 (Tr. 375). 


He performed tests on sample ma- 
terial for the superspan bedding and 
results revealed that samplings did 
not meet the gradation requirements 


(Exh. 8). On July 16, 1973, a meet- - 


ing was held at the request of Burn. 


A number of representatives from 


both the Government and Burn 
“were present and, among other 


things, discussions were had on pro- 


cedures. employed by the Govern- . 


ment in testing materials offered by 


Burn for the “bathtub.” * (See Exh. 


5, AF III-2-memo dated Aug. 25 


197 3, and AF IV-4, p. 25.) — 


During this. period, Burn was 


‘producing material through the 


crusher and. _ receiving gradation — 


failures. On July 20 and 21, 1978, 


Burn placed 400. cubic er of 
backfill in the “bathtub.” 


the materials were not within. prop- 
er gradation: The Government, 
however, did not require removal of 


the nonconforming materials (AF 
IV-4, page 51). 0 | 


Instead of continuing to process 
materials ‘through © the © erusher, 
‘Burn had begun to move in ‘its hot 


mix: plant. The moving in and ‘set- 
thig up of the hot: mix plant took 


“5 Phis. was set® “forth ina: document signed 


ig both’ parties entitled, da daa of Pacts = 
— 1978, and substantially . ecinpleted oe 
on Oct. 18,1973. Both Jobs.935 and 


Or in-Issue.. : oo | 
6:46 *Bathtub”"—large: “an: “area. “under ‘the 
siiperspan., ms : 


Burn is 
‘stop ped’ further placement of the 
materials after tests revealed that | 
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- approximately 5 ‘weeks, from July 
12 until Aug. 15, 1973 ( approxi- 
mately y) weeks. to move it in and 3 


weeks to set itup). After this time, | 


tests run by the Government show- 
ed material to be out of specifica- 


tion Mainly on the No. 200 sieve, 


with the exception of one sample 


which passed spe ecifications. (Exh. 


41, Tr. 547). Base course material 
was again placed in the “bathtub” 


on Aug. 29, Sept. 4 and Sept. 5, 
1973. Government tests showed fis 
material to be out of specification ¢ on 


the No. 200 sieve. The Government 
again: allowed. the out-of-specifica- 
_ tion material to remain. (AF IV-4, 
_p-51). Meanwhile, on Aug. 28, 1973, 
the Government orally notified Mr. 
Bruner of a field change (AF IV-4, 
p. 45). This change was formally 
conveyed to Burn by letter dated 
Aug. 30, 1978, from the contracting 
‘officer’s. “representative, Under the 
change the top 9 inches of the 


“bathtub” were required to be filled 


with material meeting the specifica- 


| tions for Granular Backfill Filter 


Material for Underdrains, . Item 


605 (19), which was a coarser aggre- 


gate than Item 801(1) (AF III-1, 


p. 56). This coarser aggregate was 
placed in the top. 9 inches of the 
“bathtub” with no sop ais. 


: culty.” 
Actual construction of the super- 
span commenced on Sept. 7, 1973. 
During the. course of the contract, 
discussions were ongoing. between 


_: Appellant accepted $1,824 as Paadan eit e6f 


the material. comprising the top.9 inches of —— 
_ the “bathtub” (228 cubic yards at $8 per cubic | 
 vyard). Payment for the remaining aggregate 
- placed under the superspan is being. sought 


under this appeal, no o ‘agreement. having been. 
reached. _ : 


DECISIONS OF THB, DEPARTMENT OF THE INTERIOR 
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Burn and Government personnel 


regarding the phases of work being 
performed, working conditions at 


the site, specification. requirements, | 
and various and sundry other con- | 
By letter dated 


struction items. 
Sept. 25, 1973, Burn notified the 
Government of its intent to file a 
claim “in connection with the 


_change orders on the superspan fill 
and material” (AF III-1, p. 63). 
Work was officially shut down from — 
Nov. 14, 1978, until Apr.-1, 1974, a 
period. of 137. days. ‘The contract | 
completion date was extended for — 


that period, with a revised comple- _ 
tion date of Apr. 18,1974 (AF IiI- © 
1, p. 92).. After returning In Apr. 


smoothly (Tr. 198). The contract 


was deemed Sonu Cue 


on June 25, 1974. 
During the winter strikers, | 


Burn filed, on Feb. 5, 1974, seven — 
claims: with: the ‘Goatees officer 
seeking additional compensation 
for alleged constructive: changes. 
‘These claims were designated by the 
Burn job number as Claims 932A 


through 932G and totaled $273,247.- 
17. The claims were set out ey the 


contractor as follows: 


$28, 736, E | 


g32A—Erroneous field tests_ 
932B-—Erroneous laboratory 7 
gh 5°21) + - gee Saneer nee eam dicy ORO res Ors 45, 592. 24. 
932C—Culvert backfill. . 3, 872. 48 : 
932D—Native © soil treat- : 
MONG 2.28 cee 96, 417. 25 
932H-——Exroneous treatment Co ee 
Of SOM sees eee 60, 754, 74 
932F—Extra compaction of _ | 
‘subgrade a A ey CAPR OR A 24, 216. 43 . 
932G—Superspan bath. . 
tub” ae 413, 607. a 
Total Claim-. are - $27 3; 247 17 


the contract work went — 
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A time extension of 84 days was also 


requested by Burn for alleged Gov- 


ernment-caused delays. 
These claims will hereafter. be 
discussed under the categories of 


earthwork (Claims 932A through. 


F), and superspan (Claim 932G). 


- By: letter dated Aug.-1, 1974, the 

contracting officer rendered his 
findings of fact and final decision 
_. denying all claims filed by Burn. 


~A 6-day time extension: was 
granted, as the Government deemed 
that to be a reasonable time in 
which to perform the work under 
Change Order. 1. The contractor 
ue appealed.” | 


‘ISS DES. 


Whether the Government re- 


quired or caused appellent to per- 


form work not required by the con- 
tract, and to incur additional ex- 
penses as a result thereof. 
Whether appellant gave. ‘thmely 
notice of its claim as required under 
the Changes Clause of the contract. 


ah orthwork C laims | | 


Appellant appealed five earth- 
work claims as follows: 

Claim 932A—That: the Govern- 
ment conducted field density tests 


which were not in accordance with - 
Specification FP-69,8 paragraph. 
203.10, and that incorrect testing” 
caused appellant to expend extra 
time and effort to rework the soil. 


$28, 7 86. 80. 


@FP-69 sets forth the standard - seueines ; 
- . tions for construction of reads and ee hoe nat 


neceret Rennes projects. 


| _ BURN CONSTRUCTION CO... 
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~ Claim 939B— "That ‘the Govern: 
ment. collected and treated soil sam- 


ples contrary to AASHO ® Desig- — 


nation T-180 Method C as specified 
in the contract and the improper 


| procedures caused confusion, extra 


work, and project delay. $15,592. 24, 
Claim 932C—Not appealed. 
’ Claim 932D—That the Govern-_ 
ment, contrary to the contract 
Sisaee. entitled “Specifications and 
Drawings,” | improperly ‘enforced 
drawings over specifications which 
created dual and contradictory. 
specifications, the improper inter- 
pretation of “subgrade,”. resulting 
in improper compaction require- 
ments and causing the contractor 
extra time and effort. $26,417.25, 
Claim 932E—That the Govern-_ 
ment represented that. the soil was 
not high volume change soil when, 
in fact, it was, thus, causing im- 
proper treatment of the soil and 
extra work. $60,754.74. 
Claim 932F—That the Govern- 
ment’s failure to recognize the high 


volume change soil classification 


caused the top 6 inches of subgrade 
to be compacted to 95 percent den- 
sity which was contrary to the spec- 
ifications set forth in FP-69, para- 

graph 203.10. $24,216.48. | 
Appellant contends that because 
of the Governments improper test- | 
ing, improper’ ‘contract interpreta- 
tions, and improper soil classifica-— 
tions, it was required to: perform: 


- various phases of earthwork na 
manner not iis in the contract, = 





a AASHO is the: sbnevtation: “oe the Anes 
can Association of Staté- Highway Officials. 


360 4 42=—s«éDECISIONS OF THE 
causing extra work for which it is 
entitled to compensation, 

The Government contends. that 
the Government’s testing was prop- 
er, that the contract requirements 
were clear and that the contractor 
“was: not. required to. do any work 
not specified in the contract, that 
the Government did not misrepre- 
sent. soil classifications; and that, 


in any event, the contractor did not 
_ perform extra work entitling it to 


additional compensation. 


The total dollar amount claimed | 


by appellant under earthwork was 
adjusted downward after Govern- 


ment auditing and TUEEDGE review 


by the appellant. 


[1]. Since the eit, issues, ana 


- contentions of. each of the earth- 
work claims are to a large degree 
interrelated, the merits of the leis 
will be discussed together to the 
extent possible. It has generally 
been held that Government. labora- 


tory test procedures are presumed 
to be proper. John G. Carlsen & Co., 


_ GSBCA No. 2913 (Dec. 10, 1970), 
71-1 BCA par. 8612. This presump- 


tion, of course, can be overcome by 


specific cilencs to the contrary. 
Appellant has the burden of prov- 
ing: that Government testing was 


improper and that it was detri- 
ee affected: as'a a result of such 
testing. - | By a 


. To secant hethen or not: com- 
ssuotaid soil meets moisture and den- 
_ sity requirements, the: density and 


moisture of the compacted bed are 


compared to the maximum density 
and optimum. moisture of-a-proctor 


from the same type of soil. Several 


DEPARTMENT OF THE INTERIOR - 
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proctor tests were made on behalf 
of BIA prior to the solicitation of 
bids, two by the ‘Albuquerque Test-. 
ing Lab and five by McMillan and 
Associates, Inc. A:fter this time, but 


prior to the start of work, the BIA 


Lab. made five proctor tests; and 


during the course of porfoniviance: 
BIA had two proctor tests made by - 
Testing Laboratories, Inc.*° Sam- _ 


ples of soil used in making the proc- 
tors were taken from various loca- 
tions and depths at the job site. Al- 
though appellant alleges that some — 
of the locations were improper and. 
in some cases not in locations where — 
soil was actually excavated, appel-. 

lant has not shown that the soils 
used in making the proctors and 

the compacted bed later tested were 
of differing soil types. We are aware 
that in some cases, soil used in mak- _ 
ing the proctors was taken from a. 


location different than the one from 
which materials were later exca~ 


vated. This, however, is only ascin- | 


tilla of evidence, which standing 
alone is insufficient to prove im- 


proper test procedures. We find, too, 
that the number of proctors made, 
including the two proctors made. 
during the course of performance, 
was adequate. There was no proof 


that: the proctors made prior to the 


start of performance were unsuit- 
able for use during the course of 
performance (4.., ‘that a.substantial 
change in the character of the soil 


occurred after May 7, 1978). Since: 


several proctors were made which — 


‘were ERE eee of the soils en-. 





=: Set. forth: in) Stipulation of Facts, (See x mi. 
5, eunte) : 7 


e years’ » 
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countered ‘o on. the job, we e fail to soe, 


and appellant has failed to show, in 


what way the making of only two 


-proctors during the course of per- 
formance was detrimental to ap-— 


pellant. - 
~ ‘With regard to the prep aration of 


the BIA: proctors, we find that the 
procedure used by Mr. Fielding 
- Myron, - BIA soils and material 


tester, was in accordance with the 
required AASHO T-180 Method C, 
contained in the standard specifica- 


tions for: Highway Materials and 


Methods of Sampling and Testing, 
Tenth Edition, 1970 (Exh: U), ex- 
cept that, he used: several 7-pound 
samples rather than the commonly 
recommended one 12-pound sample 
(Tr. 1267, 1268). Note 4, referenced 
under the above-mentioned Method 
C procedure, however, allows the 
use of several individual or new 
samples for each test, in heu of the 
one sample procedure, if the soil is 
heavy textured, clayey material. Dr. 
John. Carney, Jr., Government’s 
soils expert }* testified that in this 
case, either the continuous use of one 
sample or the use of several indi- 
vidual samples was appropriate 
(Tr. 157 ra 

Mr. ‘Myron stated at Tr. 1268 that 


he followed: the procedure set forth 
in Exh. U, See. 8.2, which specified 
a procedure using “three” approxi- 
mately equal layers, and that he was 


unaware of the interim specification 
adopted by the AASHO dated 1972 


1 Mr, Myron had, at the ‘ie of hedirhig” 18 
experience _ aS” a ‘soils | and material 2 


tester: 
2 See Exh. UU ‘for Peers qualifications. 
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in 1964 and 1969, 


(Exh. V) ies specified ; in sec. 82 


the use of “five? approximately 
equal layers (Tr. 1269). 


It appears from the record, ald | 


we so find, that the printing of the | 
procedure using “three” approxi- — 
mately equal layers (Exh. U). re- 


sulted froma typographical error, 
and that “five” layers should have 


been specified and used by BIA in - 


making the modified proctors.? 

Exh. WW and XX, both soils man- 
uals for Design of Asphalt Pave- 
ment Structures, which were in use 
| respectively, 
called for the same Method C for 
the modified proctor as was set 


forth in Exhibit U, except the 
“five” layer procedure rather than 
_the “three” was specified. Referenc- 


ing page five of Exhibit VV, Dr. 
John Carney, Jr., noted that the ap- 
plied energy per ‘cubic foot for the 
BIA tests was more than that of 
the standard proctor and less than 
that of the modified proctor. This 
worked to appellant’s advantage in- 
asmuch as the compaction. of only 
three layers resulted in: laboratory 
control tests with a lower maximum 


dry density, than would have ex- _ 


isted with use of five layers 
(modified proctor). Appellant’s 


witness, Dr. Robert Lytton soils — 


expert, testified that compacting at 
optimum moisture, a lab control test — 
having a lower maximum dry den- 
sity than it ‘should have, would re-- 


. quire the contractor to apply less. | 


"-38'Comparison of “Method Cin ‘Exh. w te, Pe 


Method, C. in Exhs. “Www and XX. 
=o Stipuation’ at Tr, 404 as ‘to Dr. Lytton’ 3, 
qualifications as’ an expert. ad 
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| compactive effort to meet the speci- © 


fications: (Tr. 516, 517). Applying 
that hypothesis to this case, In con- 


- Junction with the fact that the com-. 


paction effort.in the majority of the 


tests was less than that required by ~ 


a modified proctor,.we find that ap- 


pellant could compact at optimum 


moisture * with less compactive ef- 


fort than required by the contract.1* 


. Appellant has claimed that the 
| Government’s i improper use of the 
- nuclear moisture density gauge In 
making the field density tests 
caused unnecessary reworking of 
the soil by appellant in order to 
meet specifications. In place field 
tests were performed by BIA and 
compared to the laboratory stand- 
ard or control tests in order to de- 
termine whether compacted mate~- 
rials met contract requirements for 
moisture. content and. density. The 
contract terms allowed the use of 

“properly calibrated nuclear testing 
devices” (AF .J-2, p. 89). The nu- 
clear gauges used on the subject 


project. were -manufactured by 


Troxler . Electronic . Laboratories, 
Inc., Mr. Myron, who. performed 
the field tests had received train- 
ing on use of the nuclear gauge 
prior to. working’ on the project 
as well as onsite at. the start of 
the project. (Tr. 1270).. Although 
Mr. Myron testified that he cali- 
brated the gauge every morning, he 
was mistaken as to the name of the 


procedure, and was, in fact, per- 


forming a standardization of the 


% Contract specified . optimum woke to 


optimum moisture minus .5 percent, 


i8'This was also supported in Dr. Camey's 


analysis on. DB. “O1 of. Exh, vv. 
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equipment which was required pri- 


or to each day’s use.” Standard-— 

ization determines whether or not . 
the equipment is functioning prop- 
erly (xh. L, pp. 5, 6). Mr. Rich- 
ard Berry, vice president of Troxler 
Laboratories. prepared a report 


dated Feb. 28, 1977 (Exh. M), at 


the request of BIA, with regard to 
the possibility of composition er- 
rors.on the project which would af- 


fect the field test results. Nine sam- 


ples of soil-from the project were 
sent to Troxler Laboratories for a 
chemical. analysis (Tr. 899). Exh. 
M reflects the findings of that anal- 


ysis, wherein it was concluded that 


the composition of the soils on the 
project were normal (Tr. 902). The 
Lab found that the scattering coef- 
ficients fell: between those of poor 
limestone and the averages of lime- 
stone and. granite, which was the 
point for which the gauges -were 
calibrated (Tr. 902; Exh. M). 

_ The manufacturer did not recom- 
mend or require that the gauge be 
recalibrated for ‘every soil type as 
far as density: measurement was 
concerned, except under. extreme 
conditions (Tr. 908).. For moisture 
content, it was recommended that 
the calibration be confirmed in’ the 
field by comparison to data on other - 
soil samples (Tr. 909). Mr. Berry 
of Troxler Labs testified that. in 
soils containing materials of or sim- 
ilar to limestone and _ granite — 
wherein. the only variation in the 
moisture content for alr content in- 


7 volved water hydration, errors 


ee See: Mr. Myron’s testimony i. Tr, 1291, . 


Tr. 1294 and compare to standardization DEON: 
cedure in Bxh. L, p. Sand Bsh. 61,7300 
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Rata: percent. Rare chanical ele- 
ments in the soil could cause errors 


as large as 5 or 6 pounds per cubic 


- foot (Tr. 911). Appellant, although 
7 hypothesizing at times. with regard 
to soil compositions, did not refute 
Mr. Berry’ s analysis of the soil at 


the project site, which was the same 
as that on which the gauge’s cali- — 
brations were based. Appellant did 
not establish that rare chemicals 


were present, in the soil indicating 
a need to recalibrate the gauges for 


moisture content. We find, that the 


nuclear gauges. were properly cali- 


brated. f for the soils. encountered on 


the proj ject ; that the gauges were 
working properly; ; and that they 


were properly used by the Govern- | 


ment. . 
[2] With. regard. to aes 


coe requirements, appellant argues that 
“subgrade” material was the only 

material. required by the specifica-— 
tions to. be compacted at a moisture 
content between optimum and opti-. 
mum minus 8 percent (AF 1-3- 


_ Sheet 2) and that contrary to the 
specifications, | the Government re- 


quired. appellant to compact the ex- 


isting ground and embankment at 


that same moisture level. Appellant 


contends: that it interpreted “sub- 


grade” materials as those materials 
comprising the top 6 inches of em- 


bankment (2.¢., that portion di- 
rectly under the pavement) (Tr. 


190). The Government’s definition — 


of “subgrade” was all embankment 
materials. between ‘the natural 


ground : and.the bituminous base in- 


eluding the top 6 inches below the 
oe 278-817-182 
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would be. in . the ete of 


-_ 


| bituminous ass (AF ce Osan : 
dated Aug. 2,.1973). Both defini- 


tions appear to be commonly used 


and - accepted in the industry or 


trade. The fact, however, that two — 


; commonly accepted definitions ofa 


word exists does not in itself show . 


_ that the use of that word in a. ‘par- 


ticular specification created an. am- 
biguity. All contract specifications - 


should be read. as a whole and har- | 


monized if at all possible. We find — 
that. “subgrade” as used in. the sub-. 
ject contract calls for an interpre- _ 
tation in line with that advanced by | 


the Government. Our examination 
of the record deters the Board. from 


accepting appellant’s claim: as to its 
interpretation being reasonable. A 


reading of the specifications shows | 
that use of appellant’s, definition 
- would have created an. illogical re- 


quirement. The following i isa por- 


tion of the language used in the con- 


tract requirements dealing with the | 


construction. of embankments, at 
p. 6 of the Special Provisions 
- (SP-6), Sec. 203.10: “The top. six 


inches of subgrade: shall. be com- 
pacted to not less than 95 % of maxi- 
mum. density, except high volume 


change soils shall be. compacted: to | 


90% of maximum density.” Appel- _ 
lant’s ‘definition of “subgrade” as — 


the “top 6 inches of embankment” __ 
is not compatible with the above re- 
quirement since the language used — 
therein indicates that the subgrade _ 
in total is greater than 6 inches. _ 
This’ 
alerted appellant tothe unreason- 


incongruity should have | 


ableness of its interpretation and 
from that, its duty to inquire. Ifa 
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| word ee itself to two definitions, 
the interpretation adopted by the 


| ; contractor should be the one which 
_. is reasonable when read in the con-— 


text: of. the contract in its entirety. 


Krank Farner, ASBCA No. 18662 


(Feb. i, ey 15- + BCA ‘par. 
11115. | 
The - aia ee rule 


does not apply i in this instance since 


we ‘find: that the language was not 
ambi; gious, the appellant’s interpre- 
tation was’ ‘not. reasonable, and no 
evidence was submitted to show that 
appellant’s: alleged. interpretation 
_ was relied upon by it at the time of 
bidding. In addition, appellant was 
verbally: advised on July 16, 1973 
(Tre 181;°1504); of the Govern- 
ment’s: interpretation and accepted 
the méaning at that time with no 
sion of ‘disazrecment, dissatisfac- 
tion, or dissension. 
“Jn. support: ‘of its contention: that 
the Government informed and as- 
sured it’that the project soil was not 
high-volume change soil, appellant 
has provided only self-serving state- 
ments, The evidence of record shows 
‘that -the ‘soil’ was high-volume 
change ‘soil; that Government test 
_ results stow it as such; and that no 
representations were ° oman by the 
Government to the contrary. The 
definition’ of high volume ‘change 
soil on this project was set‘ forth in 
the contract-specifications at p. SP- 


6, sec. 203.10. Appellant had the re- 
sources and: capability to make an 


independent’ determination as to 
whether the soil, under the defini- 
 -tion. given, was or was not high- 
volume change soil. This should 
_ have been determined prior to bid- 
ding and could have easily been 


"DECISION S OF: THE DEPARTMENT oF THE INTERIOR. 


[85 1. D. 


Sane. during appellant’s canta site 
investigation. The Government had. 
no contractual obligation. to supply 
the contractor with information on 


‘soil ‘composition, absent a showing | 
that the Government. possessed su- 


perior knowledge i in this area..There 


is no evidence to show that the. Gov- 


ernment volunteered and misrepre- 


sented ary such information. 


[8] Appellant has alleged that the 
Government required. the top 6 
inches of subgrade to be compacted 
at’ 95 percent density due to the 


~Government’s failure to recognize 


high-volume change soils, thus, im- 
posing greater compaction require-— 
ments than those specified. The re- 


‘quirements, as set forth on p. SP-6, 


sec. 203.10 of the contract (AF 14) 


specify compaction at 95 percent 


density, except for high-volume 
change soils for which 90 percent 
compaction is. specified. The con- 
tract gave the engineer the discre- 
tion to require compaction at a 


moisture content at any level he 
deemed to be suitable for the’ re- 
quired densities (AF J-1-SP-6, 


sec. 208.10). All of the compaction 


tests for the top 6 inches of subgrade 
‘passed the initial testing (AF IJ- 
4). Out of the 11 tests run, 10 were 


95 percent or above density and 1 


‘was below 95 percent density. These 
records do not prove appellant’s 
contention. We find no other evi- 
‘dence of record which proves that 


the Government required compac- 
tion of the top 6 inches of subgrade 
at 95 percent density. It is conceiv- 
able that appellant itself failed to 


‘ascertain whether or not the soil was. 


high-volume change soil and pro- 
ceeded on its own initiative to com- 


Ee se Ge ee 


Cn al 


- aa the sail at a ahighep density: than 


required by the. contract. . (See. Mz. 


- Lee’s: testimony. at:.Tr. 1066 as. to 


appellant’ Ss superintendent proceed- 
ing without guidance or. direction 
from the Government.) - 

Even though under the contract 


dsiuition the project soil was classi- 


- fied as high-volume change soil, the 
parties agree that the soil was only 


low to mildly expansive. This being 
the case, we find that the Govern-: 


ment, having discretion i in requiring 


— suitable. moisture. contents, did not. 

abuse its discretion in requiring the - 
compaction of embankment and ex-_ 

isting ground at a moisture content 


between optimum and optimum 
minus 5 percent. 7 


Decision on Earthwork C laums 


[4] The appellant has failed to | 
4 sustain its burden of proof on all of. 
claims discussed 
above. The claims are therefore | 


the - earthwork 


denied. 


Issue of Timely Notice of the 
a — Harthwork Claims | 


to the earthwork .claims is that of 


timely notice under one “Changes” 


clause of the contract. . 

The “Changes” clause is con- 
tained in the contract’s ‘Standard 
Form 234 (Oct. 1969 ed.). Para- 
graph (b) of the “Changes” clause 


provides that any written order**  — 
(other than a formal change order), — 


_ or any oral order, from the contract- 


1 An order, 

_ Changes, clause, includes those of direction, 

instruction, interpretation, or determination, 
This ig noted in par, (b) of the clause, 
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within the meaning of the 
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ing. officer, ich a causes. any yohange. 
inthe work within-the general scope _ 
_ of the contract shall be treated asa 
change order under this clause, pro- 
vided. that, the contractor gives the - 


contracting officer. written. notice 


stating the date, circumstances, and ~ 
source of the order and that the con- 
tractor regards the order as a 
change. order. Par. 


Inge “(d) of the > 
“Changes” clause provides that ex- 


cept for claims based on defective 


specifications, no claim for any 


change under (b) above shall be 
allowed for any costs incurred more 
than 20 days before the contractor — 
gives written notice as therein re-— 

quired. The Government contends — 

that appellant’s earthwork claims 
should be denied for its failure to | 
comply with the above-referenced _ 


notice provision of the brseses | 


2 clause. 


_ The “Changes” ‘dis as. pres- : 
ently written was prescribed for use 


in 1968. The notice provision of the | 


clause was strictly interpreted by 


~ the Boards following the 1968 revi- 
~ sion of the clause.*® This trend. con- ai 
~ tinued until 1972 when the Court of 
5 Th le aoe 
al oe remaining Ree ase Claims reversed a decision of this — 


‘Board based on a strict interpre- 


tation of the notice provision in the 


‘Suspension of Work clause,?° stat- 
ing that the “inquiry is simply 


whether the contractor put the Gov- 
ernment on notice of the govern- _ 


19 For ati analysis of the interpretations © 
296, T7-2 BCA par: 12,604. 


_ 20 The Suspension of Work clause contains a. 
notice provision similar to that in the Clanecs 


clause. 


given the Changes clause prescribed for use _ 
in 1968, see Hartford Accident and Indemnity 
Co.; IBCA. 1139~1-77 (June 23, 1977), 84 EP, 
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‘that ‘the. procurément: ‘officials: could 
‘begin: to‘collect data’on thé’ dsgertéed 
increase in’ ‘cost, ‘and could‘also‘eval- 
‘uate the’ desirability: of continuing 
the delay-causing conduct: ite 

“Ti the instant case, the’ iipdallint 
‘hing argued ‘that verbal complaints 
were constantly being made to ‘the 


“Government by a representative ‘of 


the company about earthwork. prob- 
lems (Tr: 159). Appellant has failed 
to produce. evidence, ‘however, in 
support of its argument. Appellant 


did not ‘file a written complaint re- 


garding alleged earthwork change 
until Feb. 5, 1974, when it preaanted 
six earthwork claims ‘to the con- 
| tracting officer. 7 
There is documented oiladss, 
| tila that’ appellant’s engineer, 
r. Soards, did’ complain to the 
, aovimntuantts engineer, Mr. Lee, on 
Aug. 6, 1978, about difficulties with 
‘eiubarikinent compaction allegedly 
‘due. to inaccurate proctor informa- 
| tion. This incident was recorded by 
= Lee in his diary entry of 
engineer ‘did not have authority to 
make ‘contract changes, he - was 
charged ‘with. responsibility for ad- 
ministering the contract and we find 


ever ye 


that his Knowledge i is. imputable to 


the contracting officer. The. Govern- | 


ment appears: not to have been prej- 
udiced. in. its defense of the claim 
| regarding inaccurate proctor infor- 
mation s since. >the Government had 





2 Hoel-Steffen. Construction ‘Co. ¥. “United 
States, 197 Ct. Cl. 561,.570-71 (1972). one 
a @ AR nao 3. ees 
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| ment; conduct complained, about, 60 : 


the earthwork 


185 KD. 
Sts 


notice. of the operative facts giving 


Tise to’ the laim. 230: ‘fact’: ‘the Gév- | 
ernmiént’s * ‘ehgineer,’ “Mr, Les;’ 'Te- 
‘acted * ‘immediately’: to" “appellant’s 


eomplaint’ by" asking the ‘materials 
technician ‘to’ continually ‘update 
proctor information. Tf ‘a ‘written 


component of the 20-day notice ‘re- 


quirement of the’ “Changes” ‘elausé 


‘is necessary, it was supplied’ ‘by the 
engineer's S diary satry,, of Ang. | 6, 
1973." 


1tis doubtful, however, that the 


aforementioned - notice is ‘sufficient 


notice for all of: ‘the: earthwork 


claims (e.g., there is no. evidence 
that complaints ‘were made | ‘to the 


Government on its use of the nu- 
clear gauges during the contract 
period). We also find perplexing 
the fact that when the appellant 
filed a written notice of intent to 


‘filea claim under the ‘superspan 


change by letter dated. Sept. 25, 
1973, no mention was s made of — 
aera under the contract: 

Although some of appellant’s earth- 
work claim could well be barred by 


| appellant’s failure to comply with 
“the 20-day ‘notice provision of the 
“Changes” clause, it ‘is unnecessary 


to decide the claim on this ground, 
since, as we have previously found, 
claims | considered 
above are. without merit. in.. any 


event.* 





23 Davis Decorating ‘Service, -ASBCA No. 
17342 (June 18, 1973), 73-2 BCA par. 10, ve 
at 47, 475. 

a4 Electrical Enterprises, It NC.» IBCA OT 1-8- 


T2 (Mar. 19,1974), 81 LD. 114, 74-1 BCA 
a 10,528. eh, Bie aa. wade 


" Superspaii 0 laim —082 Gee _ 


During the initial’ staves of con- 


tract performance, | appellant: was. 


verbally advised by the Govern- 
ment ‘that a contract change was 
forthcoming which would require 


excavation of earth and placement 
‘of bedding material under the 
superspan. The contract had origi-. 


nally called for the superspan to be 


placed ae on co roadbed : 


surface. 


‘Following re ‘hte advice, a a 


latter from the contracting officer’s 
representative dated June 1, 1978, 
was hand carried to ‘appellant's 
| superintendent, Mr. Bruner, at the 
project site. In that letter it was 
specified that the sand and gravel 
materials for the superspan bedding 
‘shall meet. “requirements for bitu- 
minous base materials, Item 301 


(1).” A ‘sketch of the additional | 


requirement was attached thereto 


and contained the following. nota- : 
tion: “Compacted Sand & Gravel 


1" “Max. well graded). ae 
—‘TIT-1, p. 85.) 


(AF 


By etter dated J une 13, 1973, ap- 
pellant resporided to ane Govern- | 


_ ment’s June 1 letter with a submit- 
tal of $8,115.80 for the compacted 


‘sand and’ gravel, based on an esti- 
‘mate of ‘1 5159.4 cubic yards at: ba | 


— eubic ward (AF ITI-1, p. 37.) 
_. Appellant contends that’.it was 
- authorized to crush 2-inch minus by 


_ Mr. Lee-and Mr. Holmes (contract- 


ing officer’s representative and area 


construction. engineer,. respective-_ 


ly), and that its cost proposal was 


BURN. CONSTRUCTION: CO. 
ca 80, 1978 


— which 


367° 


Eppes on Ose minus ei miatorial: ee 4 esd 


aan also contends, that 2-inch 


‘minus. was being. crushed pursuant oo 


to Government. authorization. from 
June 11 through June.16, 197 7 (En 
172-8) (Tr. 346-7 Vice | 

"The Government. ates hind _ 
the letter of June 1 clearly set. forth 


the requir ement for. the: “bathtub” 


materials as being the same grada- 
tions as: those specified. for. bitumi-_ 
nous base course and that the Gov- 
ernment, did. not. authorize the’ ap- 


pellant, either verbally or in -writ- 
ing, to produce 2-inch, minus ma~ 7 
> ‘terial. : : 


‘There is no eis oe cere 
substantiates _ appellant’s 
claim that it was authorized by the — 
Government to produce: 92-inch mi- . 


nus material. The evidence does. 
_ show that conversations were had 


between Government and appellant 
representatives on June 1, 1978, and 


June 5, 1978, regarding the possible 
use. of OanGh minus materiol rather: 


than that:meeting bituminous base 
gradations. ‘(See AF. LV, p.. 28 
and AF III-2, Report of June ‘4 


-and.5 field ‘trip dated: July 20, 


1973.) It appears that. Mr..Bruner 
was-cognizant. of the fact:that bitu- 
minous. base gradations. were being ~ 


2 required although he was. advised 


that. an additional proposal for -2- 
inch. minus could be submitted. to 
the: Government for its. considera- 
tion. (Tr. 107 1-2, 1398). Appellant 
submitted a price proposal via the 


June. 18: letter specifically. stating 
that. it was in response to the Gov- 
ernment’s undated letter: hand ear 
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ried is appellant « on June i 1973 
(AF ITI-1, p. 37, Tr. 1072). “The 


Board interprets that undated let- 


ter from the Government as requir- 


ing 1-inch maximum material meet- 
ing the specifications for bitumi- 
nous base materials. Appellant did 
not advise in its reply proposal that 


the price submitted was for 2-inch 


‘minus rather than the specified 1- 
inch maximum. There is evidence 
that 2-inch minus (material passing 


the 114-inch screen) was produced 
during the period of June 13. 


through June 16, 1973 (Exhs. 6, 7), 


— but.it was not produced pursiant to 
Government authorization. Appel-. 


lant assuméd the risk that the ma- 
terials would be rejected for failure 
to meet specifications, We find no 
liability on the part of the Govern- 
ment for the time, materials, and 
labor which may have been ex- 
pended on the proguceon of 2- inch 
| minus. - 
On June 22, 1973, appellant of: 


fered. meee for. the “bathtub” 


fill to the Government for testing. 
appellant was notified in writing on 
June 27 that the material failed and 
set forth in that writing the grada- 
tions required. for the bathtub ma- 


terial (Exh. 4). The requirement 


calling for 100 percent to pass the 
34-Inch screen, instead of the 1-inch 
gereen originally specified, was an 
“error” made by the contracting of- 
ficer’s representative (Tr. 1076-7). 
We find no evidence, however, 
showing that appellant ‘relied on 
this “error” in subsequent runs of 
material or that it was damaged in 
any other way by this “error.” In 


addition, on the next day, June 28, 
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a os letten was aan to appellant from 


the Government instructing it to 


proceed. with placement of material 
meeting the aggregate gradations 


for Sicuaane base course. The 


Government advised therein that 
the price for the material was sub- 
ject to. further discussion ‘prior to 
execution of a written change order 
(AF III-1, p. 4). On July 16, 1973, 
a meeting was held between appel- 
lant and Government representa- 
tives at the request of appellant. 


_Appellant’s primary complaint was 


the manner in which material test 
ing was being performed by the 


Goverment The tests complained 
_ of were those performed on June 22, — 


98, and 29, 1973, a total of five 
tests.” Appellant contends that ma- 
terials were offered to the Govern- 
ment for acceptance for the “bath- — 
tub” fill and that the government 
performed compliance tests con- 
trary to the specifications produc- : 

ing invalid test results and causing — 
appellant extra work (Exh. 5). The 
Government contends that the tests 
complained of were merely “cour- 
tesy” tests, performed for appel- 
lant’s information only. The evi- 
dence. shows that appellant took its 
own ‘samples;. that Government 
technicians made “dry” runs of the 


materials; and, that the. materials 


tested failed to meet specified gra- 
dations (Tr. 354, 380, 1097-8, Exhs. 


4 and 5). The test procedure used 


by the Government prior to the 
July 16 meeting appears to have 
been ey to that ‘specified in | 





25 Pxhibit 27, those tests prior to Tuly 16, 
1973. 
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‘the oeatteck 26 “Although the Gov- 
ernment contends that the tests 
were only “courtesy” tests, the Gov- 


ernment was keeping official records 
of the tests and notifying the appel- 


lant whether materials ‘passed a or 


failed (Exh. 28). 


Any testing performed by ate 
_ Government should have been com- 


_pliance testing, unless the parties 


had agreed otherwise. There is no 
indication that appellant agreed to 
test standards other than those 
specified by contract; nor was it 
aware that the Government was 
performing so-called “courtesy” 
_ testing in.a manner contrary to spec- 
ifications (Tr. 255-6). Test. results 


from Government testing in June 


indicated: too few fines when dry 


run. (Exh. 29), while appellant’s 


testing was indicating excessive 


fines (Tr. 351). After the July 16 


meeting, the Government began to 
_ wash the samples and penton tests 
as specified in the contract. At this 


time, results were indicating that. 
material had excessive fines (Exh. tm 
operation before the end of July © 
(Tr. 580). Mr. Dinsmore testified 


29). It appears from the record that 


improper testing by the Govern- 
ment caused appellant to add more 


fines than it actually needed to 
| peng the material into compliance 


20 The test Standard. required is set forth 


in FP-69, Table 703—2. . 
It was not disputed by the Coresnnient that 


prior to July 16 it was taking smaller samples - 


of: materials than required and was not wash- 


- Ing the- samplés, and that this procedure 


changed subsequent to the July 16 meeting 
with appellant. The Government contends, 
- however, that prior to July 16,-the manner 
of testing was dictated by appellant; that the 
tests were performed merely as a “courtesy” 
to the appellant ; and that the five tests com- 
-- plained of were not compliance tests. 


BURN CONSTRUCTION COn so 
| August 30,1978 


(Tr. 381). Appellant was ree un- 


able to reduce the fines, mainly on 
the No, 200 sieve which required 4— 

10 percent. passing. Appellant. on 
July 20, 1973, placed about 400 sa 
yards of material in the superspan 
“bathtub.” Although Government 


testing found that too many fines 
were passing the No. 200 Sleve, the | 
Government did not require its re-_ 


moval (AF IV-1, 7/20/73 and AF 


IV-3, 7/20/73). Appellant. in late 
July 1978, stopped crushing mate- 


rial for the. “bathtub” and ordered 


the hot plant to be set up in a, last 
effort to reduce fines. The moving 
im of the hot plant took approxi- | 
mately 2. weeks. Mr. Dinsmore, 
appellant’s . foreman over the hot 


plant operation, took 8 weeks to 
set up the hot plant, beginning the 


latter part of July and completing 
the setup on or about Aug. 15, 1973 
(Tr. 530-32). Mr. Dinsmore testi- — 
fied that normally setting ‘up the 


hot plant takes a week to 10 days, — 


and if he had been directed to do so, _ 
he could have had the hot plant in 


that his primary effort was directed 
toward the subject job (Jeb 932). 
From the middle of July through 
the middle of August, however, he 


was also working on the two other 
_ jobs that appellant had in the area 


(Tr. 582). After calibrating the hot 
plant, appellant began its produc- 
tion run. of the “bathtub” material 
(middle to end of Aug.). Even with > 


the use of the hot. plant, appellant a 


failed to produce materials meeting 7 
aaa gradations as 


again 
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2 troubled with the No. 200. sieve, : ac- 
~ cording’ to’ Government testing. 
Laboratory tests made by 4 the appel- 
lant showed’ No. 200 sieve material 


an to, be out of specification. After the 


No. 200 materials ‘were decanted, 


_ however, one lab test result showed 


-wnaterials within the range specified 
- (Exh: 10). A field change was made 
on Aug. 28, 1973, by the Govern- 
ment for. ‘the top 9 inches of the 
“bathtub” to avoid possible drain- 
age problems (AF IV—4, pp. 44-45). 
Bituminous | base aggregate was 


again placed in the “bathtub” on — 


Aug. 29, Sept. 4 and 5, 1973. Al- 
thougli Government testing. showed 
material to be. out of ‘specification, 


; the Government, again did not re- 


quire ‘its removal. The top 9 inches 


of coarser material was placed. 
shortly thereafter with no problems 


(AF IV-4, pp. 49-51). The final 
| work on. the superspan. prog essed 
in, | an . orderly fashion 7 


" “Decision on Superspan Claim 


| We find. that appellant i is edited 

| #6.the reasonable cost of performing 
extra. work-caused by. the Govern- 
ment’s: improper. test. procedures, 
inappropriately labeled by the Gov- 
ernment as “courtesy testing.”? Ap- 


pellant. is also entitled to damages - 


for any: delays 1 in-the general work 


progress caused by’ the superspan 


change, and for the time reasonably 
needed: to’ erect, the ‘hot plant, the 
use of which we find to have been 
justified ‘under the circumstances. 
As’ previously stated, ‘the Govern- 
| ment is not hiebie for time and labor 
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curred is the proper cost, (2) that 
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Pp eapended im Producing 2- inch 1 minus 
| material, | 


Beit: Ajit 


[61 Appellant.” ee an 


| equitable preanee of: the con- 
tract based on the difference between 


its original bid and the total cost of 
performing the contract as changed. 
This method is known as the total 


-eost approach and is- not. favored 


unless all other methods are shown 
to be unfeasible, The total cost ap- 
proach is. disfavored because it is 
based .on three questionable prem- 
(1) that the actual cost in- 


the original bid is a fair approxi- 
mation of what it would have cost 


to perform the work had no change 


occurred, and (3) that the change 
was: the sole cause of the increased 
costs.27 Factors such as. contractor 
inefficiency, equipment breakdown, 


third-party interference, bad’ weath- 


er, and other. variables for which © 


the Government would not be liable 


could have caused all or some of the 


| increase in costs. 


Here; we are. only hisened 
with the equitable adjustment for 
delays and. extra work under the 


- superspan claim. Appellant’s orig- 
inal claim for superspan related 
damages: was $113,607.23. as_ set 


forth in appellant’s: ainended com- 
plaint: dated June 16, 1976. Appel- 


| lant’s final claim as set: forth i in its 


postheasing brief 4 is 8 874, 851, 05. Ac 


2 ba: Construction: ios IBCA 520— 
10-65: (May. 8,:1972),..79 - LD 188, B88; irae 
BCA pare Peon at 44, ee Ve oe 
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cording to ae various other 
amounts'have. been: ackertedh as:dam- 
ages under this élaim.:It-is:quite.ob- 
vious that appellant itself is unable 


to accurately. ascertain -from its fi- 


nancial. records the: extent, of. dam- 


te She. cere aie wadited 


appellant’s claims as originally ‘sub- 
mitted and in.the resulting audit re- 


port « dated Aug, 5, 1976, the follow- 


ing ‘findings were nde? 


We are unable to verify or substan- 


tiate the contractor’s claimed amounts. 


The claims were. not. based. on. recorded 
costs by claim item, except. for. Claim 


II which | Was ‘not audited. Furthermore, 
the claim data submitted was inaccurate 
and. grossly overstated the costs of: soine 
of the equipment and employees. identi- 


fied. For example, the basis for the pro- 


ration of equipment and labor hours was 
not mentioned in the claims, and contrac- 


tor officials were unable to provide a sat- 


isfactory explanation of these prorations. 


(Exh. 100, p. 3.) The report was 


made after reviewing appellant’s 


cost and pricing data as well as ac- 
counting data. Appellant subse- 
quently furnished supplemental 
data to the Government and upon 
further review the Regional Audit 


Manager reported that the data 


submitted did not affect their earlier 
- findings. (Exh. PP). 

' Appellant | in its final estimate of 
daviagee under the superspan claim 


purports to have adjusted the costs — 


“to remove those costs not attrib- 


utable to changes, ie¢., underbid- 
ding, inefficiency, loss on subcon- - 


tracts, etc.” (Appellant’s posthear- 
ing brief, p. 120.) Appellant also 


‘contends that. it has properly allo; 
cated ; costs . to, the. ‘respective, jobs 


being: performed: seurrently in, the 7 
area. ‘There i is. no way the Board can 
verify. that. -appellant’s. ‘allocation 


was.proper. and correct since appel- ee 


lant’s records do: not separate. costs 


along those lines. The appellant has 
admitted that equipment, materials, 
and, labor were common to. all three 
Jobs... 


The reliability of ihe supporting | 
evidence for the claimed adjustment 


In cost has. not been established. In 
: addition, 3 
known factors make it impossible. to 


imponderables, and- un- 


determine with mathematical exact- | 


_ ness the amount of adjustment to 


which. app: ellant is entitled... 
In light of the above, we find the 
total cost methods inappropriate in 
this case and hold that a “jury ver- 
dict” 1s the best means of determ- 
ining the cost adjustment since > 
some evidence exists which we deem 
sufficient for this purpose. WRB 
Corp. v. United States, 183 Ct. Cl. — 
409 (1968). Even though this may 
involve some degree of subjective 


Judgment, it is more appropriate in. __ 


this case for pricing extra work 
than is the total cost method, Under: 
the Jury verdict method, neither 
mathematical exactness nor compu 
tations are nhecessary.”® 





28 Warren Painting Co., Ine., ASBCA No. 
13037 (July 22, 1971), 71-2 BCA par. 8993 at 
41,796; Ford. Construction Oo., Inc., AGBCA | 
No.. 252 (July 9, 1971), 71-2 BCA par. 8966 — 
at 41, 687: Lincoln Construction Co., IBCA 
438-5- —64 {Nov. 26, 1965), 72 LD. 492, 504, 
65-2 BCA par. 5284 at 24,588, afd on Te- 


> consideration, 73 1.D. 49, 66-1 BCA par. 5343 


(1966). 


3 and the ‘documentary: evidence 
| hefors us regarding materials, la- 
_ bor, and equipment utilized in per- 


- formance of the superspan change, 


. Wwe hold that appellant is entitled to 
an equitable adjustment in _ the 
amount of: $20, 000. 

_ For delays in the superspan work 


due to extra crushing, disruption of - 


the original work sequence, and set- 
ting up the hot plant, the Board 
- finds that the appellant was excus- 
ably delayed by the Government a 


total of 42 days,?? for which no 
— ras ele should, be as 


sessed, 


—-20-This: is in ‘addition to the 6 days pre- 


viously allowed by the contracting officer. 


"DECISIONS. “OF. THE: ‘DEPARTMENT ‘OFTHE INTERIOR 


7 Having taken: ae consideration | _ 
| the testimony addviced at the hear- 
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Decision ae 


~The. ty for: the superspan 


inate js sustained for extra costs - 


‘caused by the Government in the 


amount of $90, 000, and the time for 


performance of the contract, is ex- 


| tended by 42 : days. Au other claims 
| are denied. 


‘Rossen 5 a Linen, : | 
| Administrative Judge. . 


We CONCUR: 


wink F. eee 


Chief Administrative Judge: 


-G. Hersert Pack woop, 
Administrative Judge. — 
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Decided September 16, 1998 - 


Gonteant No. ‘Noo C. 1420 4809, ‘Bu 
reat of Indian Affairs. 


' Sustained: in Part, 


1, Contracts: Construction and. Opera- 
tion: Drawings and ‘Specifications 


a The Board finds contract specifications 


to be defective where an elevation shown 
on the drawings fails to coincide with 
the. actual elevation at.the site causing 
extra work and additional costs with re- 
spect to the installation of riprap. 


— Q. ahtranta: ‘Disputes and Remedies: 


‘Equitable Adjustment 


Where the contractor alleged extra 
costs but failed to establish that all such 
costs were due to the defective specifica- 

tions, and where a Government audit 

shows that a substantial portion of such 

_ costs were in fact incurred but could not 


_ attribute such costs to that portion of the 


‘project relating to the defective specifi- 
cation, the Board will determine ‘the 
- amount of the equitable adjustment. by 
utilizing the jury verdict approach. | 


APPEARANCES: Mr. Carl W. Divel- 
biss, Attorney at Law, Divelbiss & 


Gage, Phoenix, Arizona, for the ap-. 
pellant; Mr. Dale Itschner, Depart- — 
ment Counsel, Window Rock, Arizona, © 


for the Government. 
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IN TERI OR B OARD OF 
c ON LA CT APPEALS © 


Background and Procedural 
Setting © 


‘The GTS oa Ine, of 
Phoenix, Arizona (appellant), en- 


tered into a construction contract, 


No. NOO C 1420 4809, on June 9, 
with the Bureau of Indian 
Affairs (BIA) of the Department 


_of the Interior (Government). The 
contract. price was $339,775.94. The — 


work to: be performed included 


demolition of the existing bridge | 
and the construction of a new 442.5 


foot, 11 span, cast in place bridge 
across Chinle Wash, together with 
the approach road beds, at Many 

Farms, Apache County, Arizona, on 

the Navajo Reservation. The work | 
commenced in June 1972 and was 
completed in Dec. 1972 with the ex- 

ception of laying the riprap,' paint- — 
ing the pilings, installing concrete — 
collars around the pilings, and clean 


up. The project was shutdown until 
Aug. of 1978 because of rain, muddy | 
conditions, and a high water table. _ 
The job was complete and finally | 
| Inspected 3 in Dec, 1973 (Tr. 8-10). 


There were five formal Change 


_ Orders issued by the contracting 
officer during the period Nov. 15,’ 
—1972-Mar. 1, 1974, resulting in a net 





'1“Riprap” is a term common in highway - 
and bridge construction which pertains to 


‘rocks or stones often required to be placed, © 


in conformance with certain lines, grades, — 
and dimensions set forth in the plans and- 


. Spécifications, in order to protect embank-— 


ments. See Sec, 619: of Standard Specifications - 
for Construction of Roads. and. Bridges on 
Federal. Highway Projécts,. published: in 1969. 


by the U.S. Department of Transportation. © 
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eee of the contract price to | 


$324,740.48, - 

‘On Apr. 19, 1974, counsel for £3 
contractor notified BIA of its pend- 
| ing claim growing out of a change 
in slope and pertaining to the in- 
‘stallation of riprap at a greater 
depth with attendant, problems re- 

sulting from subsurface water (Ex. 
6-AF).? By letter dated Aug. 20, 
1974, the claim was made by appel- 
Jant ‘for the amount of $103,293.41 
(Ex. 7-AF). By letter dated June 


: 12, 1975, after considerable ex- 


change of correspondence between 
ithe Government and the appellant, 


_ ithe appellant, through counsel, fur- | 
- wished to BIA executed copies of. 


“Contract Pricing Proposal 
(Change Orders)” on forms pro- 
_ vided by BIA, supplemented by an 
~ explanatory: statement, a breakdown 

_ of bridge riprap. estimated costs, a 
breakdown of purported actual 
costs of bridge riprap, a certificate 


of current costs or pricing data. 
signed by Gerald T. Sullivan, Presi- . 


dent of appellant, and finally a 


schematic drawing purporting to 
show the effect of changes in the. 


: specifications and the water prob- 
lems resulting therefrom (Ex. 10- 


AF). By letter dated July 15, 1975,. 


7 counsel for the appellant notified 
the Government that the appellant’s 
claim was predicated upon the Gen- 


eral Provisions of the contract, pars. . 
| 3(d) and (e) and 4, as well as upon 


sec. 100—General Provisions, par. 
105. 04 and 105. 08 - (Ex. 16-AF). 


. 2¥or. purposes: of ‘this opinion, “Hx.” 

means Exhibit, and “AF” means Appeal File. 
The. Government’s Exhibits are numbered, 
while appellant’s exhibits are tcpiaa by 
letters of ine sae ” 
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- By an undated letter, apparently 
executed on or about Aug. 5, 1975, 
the contracting officer made findmgs 
of fact in substance as follows: 


(1) that there was no substantial de-~ 
fect in the: specifications with regard to 
the slopes of the embankments as cone 
tended by the contractor ; 

(2) that no differing | site conditions . 


existed with respect to the elevation of 


the bottom of the wash as contemplated 
by the “Differing Site Conditions,” clause . 
4, of the contract; 

(3) that. the eontractor ‘eould: have . 


avoided the ground water problems en- | 


countered by utilizing sheeting and prac- 
ing together with pumping equipment 
to provide for a workable area in which 
to place the riprap and ig therefore not 
entitled to extra costs incurred as a re- 
sult of the caveins. caused by the eronnd 
water. 


In its Notice of ea dated | 
Sept. 5, 1975, appellant alleged that — 
the contrac ie officer’s decision was — 
erroneous because: it ignored the 
fact that the problem of installing 
the riprap resulting from changes © 
made to the slopes by the BIA was. 
made known to the BIA long before 
the work of installing the riprap 
was commenced ; and while appear- 
ing to be statistically correct, ig- 
nored. the conditions which existed 
at the jobsite and during the instal- 


lation of the riprap. 


By its complaint dated Oct, 30, 
1975, appellant alleged substan- 
tially that additional costs of $108,- 
293. con were incurred with. respect: 


to Item 619(3), WIRE EN- 


CLOSED RIPRAP, because: 


(1) changes from the original plans 
were made to the slopes by the BIA. 


_ where the riprap was to be laid ; 


gmp Fhe Ee G.T.S. 
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| (2) elevations of the existing wash, 


as indicated in the-plans, were altered . 


- sometime prior-to bid time by the -wash- 
ing in of material from the waters going 


- downstream; 


(3) elevations indicated on one draw- 
ing showing the bottom of the riprap to 
be situated at a certain elevation were 
in. conflict with the larger and more 


_ specific detail showing the riprap to be 


placed. at. a depth of 5 feet below the 
existing bottom of. the. wash elevation ; 
and 
(4) the riprap was dnatailed at an 
average. of approximately 9-feet deep 
which was 4 feet greater in depth than 
called for by the plans and this depth 
made it impossible to maintain the 2-foot 
- width of riprap due to the load factor and 
the proximity of the water table which 
was about 3 feet below ground level, so 
that the riprap area spread to a width 
of up.to 6 feet and averaged 4 feet in 
| width. 


In its answer, the ‘Government 
admitted that minor changes were 
made to. design slopes to meet the 
conditions as found, but denied this 


resulted in unpaid costs to the ap- 


pellant ; denied any material change 
to the elevation on the bottom of 
the wash as. shown on the plans 


- prior to bid time; and on the basis 


of having no information, denied 
_ that the riprap in the bottom of the 
~ trench: ‘spread to a width of 6 feet 
_ and that the average width was 4 
feet. By way of affirmative defenses, 


- the Government’ in its answer - -gl- 


leged. substantially the same facts 
as contained in the contracting of- 
ficer’s findings of fact. - 
_» The ultimate issues presented by 
thi appeal may -be reduced to: 
whether. the evidence ‘supports. en- 


titlement of ihe aBelaE is an 
-equitable:adjustment for extra costs 


incurred as a result. of changes. in 


the contract and/or. differing: site 


conditions;:and whether, if appel- 
lant has established entitlement, the 
evidentiary record supports the 


amount of equitable adjustment. 


claimed, or some other amount, 
E ntitlement Te ssue | 


~ [1] In resolving the enndement. 


issue, we are basically concerned — 


with whether additional costs were 
meurred by appellant in the course _ 
of installing the riprap as a result 


of Government-caused. changes in | 


the contract work. : 
The Government in its. answer 

admitted that minor changes were 

made to the design slopes to meet 


‘the conditions as found, but simply 


denied that this resulted in. unpaid 
costs to the appellant. Therefore, 


_ we need to examine the oe to see 


what effect the “minor” or ‘major? 


changes,.as the case may be, had on 


the. work of the contractor in ae 
stalling the riprap. 

Sheets 8, 7, and 9 of the Project 
Construction Plans (Ex. G) clearly 
show that the riprap was to be 
placed on a 3:1 slope. with the toe 


. (bottom) of the slope level with the | 
-bed of the channel at.an elevation of : 
5,276 feet. From the ‘bottom or the 


toe of the slope, the riprap was to 
be extended vertically 5 feet below 
the channel bed so that -riprap | 
would be deep-enough to protect the 
embankment ps erosion at an 
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_ estimated scour line of 5, O71 feet: : 
_ the length of the riprap. slope from 


the top to the toe was.to be 36 feet; 


and the vertical riprap installed in 
a trench 2-feet wide and 5-feet deep 
with. the bottom fixed at an eleva- 
tion. of 5,271 feet. However, evi- 
dence introduced by appellant as 


appellant’s Exhibit A included the 
2, 1972, 


- company job logs for Aug. 
and Aug. 8, 1972, as well as the 
- daily construction report of the 
Branch of Roads, Department of 


a Transportation, dated Aug. 28, 


1972, which established that the 


BIA had incorrectly staked the 
slopes. This was confirmed by the 


Contracting Officer’s representative 


(COR) who was also the project 


engineer for the Government, Mr. 


Paul Helfenstine. He testified (at 
Tr. 103) as follows: | 


Q. Now, Mr. Helfenstine, do you recall 
-on or about Aug. 3, 1972 some conversa- 
'tion with.a representative of the con- 


The term, “scour line,” was defined by — 


Mr. Bernard. C, Oldenburg, Government Civil 
Engineer, at p. 80 of the transcript, as, 
“that anticipated elevation at which the 
stream bed would erode during periods of 
hydraulic turbulence such as flash floods.” 
' The company log sheet for Aug. 2, 1972, 
contains the following pertinent language: 
‘Wayne Barrow visited job gite * * *, He 
also mentioned that the BIA had staked the 
slopes wrong. I will discuss this with Helfen- 
stine.” The company log sheet for Aug. 3, 
1972, shows ‘the following notation: .“Con- 
cerning our discussion this morning having 
to do with slope. stakes being marked wrong, 


T discussed. this with Paul Helfenstine. Paul - 


_. told me that they had taken cross sections. 
and we would be paid at our regular yardage 
rate.” ‘The daily construction report of 


Aug. 23, 1972, for the Branch of Roads, De- . 


partment of Transportation, among. other 
- ‘things, shows: 
on both sides. * * * 9, Paul Helfenstine & 
Bob Smith discussed the change of. plone & 
bottom elevation. on riprap.” . 
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“1, Restake slope for riprap. 


185 iD... 


TeaGiON ‘relative to an error in staking: 
the slopes? 
. A. I believe there was something on 
that, but I don’t remember the time. 

Q. Was there an error in staking the 


slopes? 


A. ‘Yes, sir, 


Mr. Helfenstine sik ‘aaihed fie 
the plans called for a 3:1 slope but 


that is was changed at both ends of 


the bridge to a ratio of approxi- 
mately 4:1 (Tr. 104, 105, 107). 
Further significant testimony by 


Mr. Helfenstine is found on p. 108 


of the transcript as follows: 


Q. Now where was the toe of the slope? 
You testified you set the stakes to the 
toe of the slope at the then-existing level 
of the channel. | 

A. Yes, sir. 

@. And where were those stakes with 


reference to elevation 5276? 


A. J. don’t. have exact knowledge of | 
that. They were higher than 5276. 
Q. They were probably at 5281, were 


they not? 


A. If we havea fae toNE rene: it’d be 


‘probably about 5280, but that’d be it, yes, 


about. | | 

Q: With that then, the bottom of the 
rip-rap in the trench had to go down 
nine feet to meet the 5271 elevation, ~ 
didn’t it? 

A. Right. 

Q. Sir. 

A. Yes, Sir, 

Q. And you. did, in fact, direct GTS 


to place the rip-rap where it came to the 


5271 elevation? 
A. Yes, sir, ae : 
Q. And, in reaching the 5271 elevation, 


_ that is when they hit the water? 


A. Yes, sir 


The foregoing eraiee cola 


lishes without question that not only _ 


did the Government err with respect. 
to either the a the ae: 


- - Gres. 


be 5,276 feet. The slope was changed 


from a ratio of 3:1 with the toe of — 
the slope level with the bed of the 


channel at an elevation of 5,276 feet, 


_ according to the drawings, toaratio — 
of 4:1 with the toe of the slope level 


with the bed: of the channel at an 
approximate elevation of 5,280 feat; 
as finally built. 

Asa result of these changes aa 


the directive by the COR to the ap- 


pellant to construct the vertical 
riprap wall to a depth of 9 feet be- 


low the bed of the channel. i in Liew 


of a depth of only 5 feet, as origi- 
nally contemplated by the construc- 
tion plans, the appellant obviously 
incurred some additional costs over 


and above the estimates which | 


formed. the basis for the ee 
bid. 


The on work and. construction | 


problems encountered by the appel- 


lant were unrefuted by the Govern- 


ment and generally described by Mr. 


‘Gerald T. Sullivan, President of 
appellant. He testified that, prior 


to construction, appellant dug a 


: hole upstream from the project and — 
found water at 4M feet (Tr. 18); 
- that installing riprap in 6 inches to’ 


a foot of water was not a problem, 


but installing it 9 feet deep in 5 feet 


of water was a problem. (Tr. 13) 5. 
that it was suggested. that gunite be 
used as a solution to the problem 


but this Was rejected by the Gov-. 
ernment, so appellant, under pro-— 


| ‘test, attempted to construct. the 
riprap as Becca oie -_ bas 


COMPANY, INC. 
. September 15, 1978 
or both, Dae i that the sien : 
of the bed of the channel was In- | 
correctly shown. on the drawings to 
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Sullivan further plied that in 
trying to dig the riprap trenches 2- 
feet wide and 9-feet deep in 5 feet 
of water, the trenches were caving ~ 
ing and sloughing off to a width of | 


up to 6 and 7 feet, averaging | about = 
4 feet., : 


On the ee of ie foregoing. evi- 
dence, as well as our review of the 
entire record, we find that some ad- 


ditional costs were incurred by ap- _ 
pellant, not because of changed — 


conditions or differing site condi- 


tions as alleged by appellant, but — 7 


because of defective specifications — 
indicating: the elevation of the chan- 
nel bed to be 5,276 feet instead. of 


+S .280 feet. 5 


There is an implied warranty by _ 
the Government that its specifica _ 
tions, if followed, will achieve the 
desired result without undue ex- 


pense, and consequently, the addi- os 
tional costs incurred. by a contractor — 


resulting from’ faulty specifications 


are recoverable.® It follows that the - 
appellant . here is entitled to an 


sae adj ustment. 
_ Quanium Issues 


[2] Having determined that ap-— 
pellant is entitled to an equitable 


adj ustment because of additional 


costs resulting from the Govern-- 
ment’s defective specifications, the 
Board must next make a dollars and 


7 & One explanation for the defective specifi- — 


- cations in this regard may be found in the. 
‘testimony of Mr. Bernard C.. Oldenburg: at 


pp. 143 and 144 of the transcript . where he _ 
reports ‘that he found a letter dated Dec. 11, 

1967, indicating that the survey from which 
the elevations were determined might have. 


been. made as early as 1961. 


— 8 OLB. vy... ‘Spearin, 248 U.S. 132 a 
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cents determination with | Fespect 


to the amount of the entitlement. 


The principal evidence adduced 


by the appellant on this issue con- 
sists of three attached sheets to ap- 
pellant’s letter of June 12, 1975 


(Ex. 10-AF)_ entitled, Contract. 


- Pricing Proposal (Change Order), 
‘Bridge Rip-Rap Estimated Costs, 
and Bridge Rip-Rap Actual Costs.” 
The last two documents purport to 
explain the ultimate figure on the 
first document, a form supplied by 
the Government, which is $103,- 
993.41. But the sheet on estimated 


: costs simply shows that the esti-. 


mated ‘cost per cubic yard unit for 
bridge riprap is $15.581, derived 


- by adding the component break- 


‘down per unit cost of equipment 
rentals, materials, and labor. These 
computations are based on the Gov- 
ernment’s estimate of 1,962 total 


cubic yards of riprap required for 


the project. The total dollars and 
cents or the figure $15.531 mul- 


tiplied by 1,962 is $30, 471.82, al- 
though the total shown on the Esti-- 


— mated Costs Sheet is shown to be 
$30,472.77. 


_ Based again on the 1,962 total 
cubic yards, -the Actual Cost Sheet 
shows a total figure after the addi- 


tion of-eight components, as com- 
pared to only three components on 
the Estimated Costs Sheet, of $133,- 
766.18. The Actual Costs Sheet for 
Bridge Rip-Rap also shows a. cost 
‘per unit of $68.178. To arrive at 
the claim of $103,293.41, the calcu- 
lation as shown on the Actual Costs 
Sheet is made by subtracting the 
a ™ The estimated ‘costs sheet and the actual 


eosts. sheet were. both | ‘attached . also. to the 
complaint. 
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aa cost. of $30, 479, 77 from — a 
the actual cost of $133,766.18. 


At pages 26 and 27 of its brief, | 


appellant argues in substance that 
its claim was verified by a Govern- 


ment Audit Report (Ex. 27), except 
for $3,473, which was a total of un- 
supportable items, and the sum of 


“$7,085, which was classified as the . 
- total of unallowable items; that the 


appellant is willing to accept the 
reduction and a final claim of $92,- 
735 ; that such claim is in detail (Ex. 
10) and demonstrates a concerted 


effort to eliminate all costs not as- 
sociated, with the installation of the 
riprap; and that it is otherwise un- 
refuted by, the Government and 


should be allowed. The Govern- 


ment, on the other hand, argues that 
its Inspector, who was remilarls on 


the project and took actual measure- - 


ments of the riprap installed: by 
appellant, ‘came up with the figure 


of 296.54 excess cubic yards; and 
that if the Board determines that . 
appellant is entitled to an equitable — 


adjustment, the amount should not 
exceed 296.54 multiplied by the con- 


tract unit price of $17.86 or a total — 
quantum figure of $5,294.94 (Gov't. 7 
DE Pulb)s . 2° 3 

(The method, employed by appel- 
lant in computing its claim is known 
as the “total cost” approach. Since 
the early days of its existence, this 
Board has not looked too favorably 
upon the “total cost” method of 
computing. quantum if some other 
method is reasonably available.® 
IBCA-249 


(Dec. 7, 1961), 68 ID. 348, ‘61-2 BCA par. 
3240 and Lincoln Construction Co., IBCA~ 


. 438-5-64 (Nov. 26, 1965), 72 I.D. 492, 65-2 - 
BCA par. 5234,. affirmed on. reconsideration, 


yf; LD. 49, 66-1 BCA par. 5843. 


es 4 EE Ga 


The ‘itiiete shortcoming of ap: 
pellant’s proof of quantum is that 


neither the documents nor the testi- 


mony involved establish that all or 


any particular part of the. extra 
expenditures directly relate to the 
extra work caused by the Govern- 


ment’s defective specifications. Fur- | 
thermore, there is nothing in ap-— 


pellant’s evidence except the self- 
serving declaration in the titles of 
the cost sheets that the expenditures 


_. shown are confined to the riprap 


installation part of the project. The 
mere fact. that the Government 
audit report verifies that certain ex- 


= penditures. were made does not, in 


and of itself, establish the necessary 
attribution of the excess expendi- 
_ tures. The audit report does not at- 


tribute the verified costs to any par- _ 


ticular part of the total project.® 


The cost sheets referred to amount - 
_ to little more than a schedule of 
costs expended. We also believe that — 


the evidence of quantum presented 
by appellant is ambiguous. Hor ex- 


ample, in arriving at the unit cost. 


figure of $68.178 the actual costs ®P lead to mor¢ 
than the Government computation | 


sheet indicates that this figure was 
reached. by using 1,962 cubic yards 
as the total amount of riprap used 

©The audit report-itself (Exh. 27) explains 
the limited basis upon which the verifications 


are made. On p. 2 thereof is the following 
language: “However, the documentation pro- 


vided for audit for materials, equipment or 


labor costs was not sufficiently detailed to 
determine quantities of rip rap placed or to 
isolate rip rap costs specifically from. the 
other work items. Accordingly, our opinion 


on the claimed amount is based only on our ~ 
- analysis of the adequacy of supporting docu- 


mentation that costs were incurred relative 
to work at the contract location. rather than 


specie for rip rap work.” . 
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on the job, eetils Mr. gala tes- 


tified that 721 cubic yards was an 


overrun over and above the Govern- 


ment estimate of 2,024 cubic yards — 
(Tr. 17). The sheet entitled, 
“Bridge Rip-Rap Estimated Costs,” 
also used the estimated total cubic 


yardage figure of 1,962. 


Our problei with the Govern: 


ment figures on quantum is that its 


computations, as: reflected in Ex- 
hibit 30, show that the variations in 


width of the 9-foot trench due to— | 


caving and sloughing were not — 
taken into account. Also, as stated | 
in appellant’s reply brief, it is un- 


fair, considering the extra difficul- 


ties encountered by appellant. be- 
cause of the Government errors, to _ 


use the contract unit price of $17.86. 


The Board is thus in the situation ’ 
oe it is not convinced of the ac- — 


curacy of the fioures presented by 
either party but is convinced that __ 
In the circumstances. of this case, & 


jury verdict approach to the quan- 
tum issue is both reasonable and ap- 
propriate. We are satisfied that the 
appellant is entitled to much more 


would allow. However, the claim of — 


($92,785 arrived at by. utilizing a 


cost per unit price nearly four times 


greater than the contract unit price 


seems excessive. 

- Accordingly, upon our review of 
the entire record and analysis of the 
evidence, the Board finds that ap- 
pellant incurred additional costs in 


_excess of the contract price due to 
— defective Government specifications 
and concludes that appellant is en- - 
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titled to an equitable adj ustment § in, "ment, until such time as ait ig provely | 


| the sum n of $45, 000." 


en Donen : 
| Administrative J wage. : 


We CONCUR: 


G. Herpert Pack woop, ; 
Administrative Judge. 


Russenn C. Lrxo, _ 
Administrative Judge. - 


| MILTON D, FEINBERG - 
‘BENSON J. LAMP» 


3¢ IBLA 39 © 


Decided September 18,1978 . 


Appeals from separate decisions of 
the New Mexico State Office, Bureau 
of Land Management, dismissing pro- 


test against the award of any priority 


rights to the successful drawees of one 
simultaneous oil and gas lease draw- 
ing, and rejecting an oil and gas lease 
offer for failure to accompany the 
drawing entry card with the agency 
statement required by 48 CFR 3102.6- 
1, NM 29826, 


Reversed in part, and nee in 
part. | . i 


1. Administrative Authority: Gener- 
ally—Administrative — Practice—Bu- 
-reau of Land Management—Oil and 
Gas Leases: Applications: Drawings 
_ Established and long-standing Depart- 
mental policy relating to the adminis- 
tration of the simultaneous oil and gas 


leasing System is binding on all em- 
 ployees of the Bureau. of. Land. Manage- 


changed. 


2. Oil and Gas Leases:  nplibationt a 
- Generally—Oil and Gas Leases: Appli- 
cations: Drawings 


The simultaneous drawing system pre- 
supposes that each properly filed offer 
be afforded the same opportunity for 
priority consideration. This requires that 


- when drawing. entry cards are improp- 


erly omitted from a drawing, the first ~ 
drawing be considered as void, and 
priorities established at a second draw- — 
ing, in which all entry cards are in- 


- eluded, shall control consideration for the 


oil and gas lease. 


APPEARANCES: James W. McDade, 
-Esq., McDade and Lee, Washington, 
‘D.C., for appellant Lamp; David H. 
Wiggs, Jr., Esq., Kemp, Smith, White, 


Duncan & Hammond, El Paso, Texas, 
for appellant Feinberg. 


OPINION BY ADMINISTRA- 
TIVE JUDGE BURSKI 


INTERIOR BOARD OF LAND 


APPHALS 


_ On Feb. 8, 1977, a drawing entry 
card for one Benson J. Lamp was 
drawn. with first priority for Parcel 
No. NM 396 in the Bureau of Land 


Management (BLM) simultaneous 


oil and gas lease drawing in New 
Mexico. The offer was assigned se- 
rial number NM 29826. On Mar. 9, 
1977, the New Mexico State Office, 
BLM, issued:a decision requiring 
additional information as a pre- 
requisite to the issuance of the oil — 
and gas lease. On Mar. 4, 1977, one 
Kelly Everette filed a protest 


against the issuance of the lease to 
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appellant — Pian, arguing that 
Lamp had not used his “true ad- 
dress” and, therefore, Everette 
‘questioned the existence of the of- 
_.feror. This protest was dismissed 
on Mar. 10, 1977. No appeal was 
taken from that dismissal. 


Certain entry. cards, however, 


~~ thad been excluded from the original 


drawing, and another drawing had 


been held on Feb. 15, 1977, which 


‘included all of the anery, cards, The 


offer of appellant Milton D. Fein- 
‘berg was drawn with first priority 
at this new drawing. However, un- 


der instructions from the BLM 


“Director’s Office, appellant Fein- 
‘berg was given no priority inasmuch 
‘as his card had not been one of 
those originally excluded from the 
drawing. On Mar. 2, 1977, appellant 
Feinberg protested the amas of 


the oil and gas lease to appellant. 
‘Lamp, arguing that the results of 


the second drawing should control 
lease priorities. On Apr. 6, 1977, the 


State Office dismissed Feinberg’ S 


“protest. « 


On that same date, appellant 


‘Lamp. submitted evidence in re- 


‘sponse to the State Office decision | 
-  .of Mar. 9, 1977. By ‘decision of 
“AR. 203 197, the State Office re- 


jected Lamp’s lease offer because 


the offer had not been accompanied | 


‘by the statement required by 43 
‘CFR 8102.6-1. | 
On May 7, 1977, appellant Fein- 


heed filed a notice of appeal from 


the “Apr. 6 decision dismissing ‘his 
“protest. On May 12, appellant Lamp 
filed a notice of appeal from: the 

Apr. 27 decision of the State Office. 


MILTON D. FEIN BERG, BENSON J. ‘LAMP . 
September 18, 1978 . 8 ae ~ 
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‘Thus, both. appeals are eee : 
pending before the Board, though 


they involve totally, different: ques- 
tions of law. Inasmuch as appellant 
Lamp’s appeal would be mooted — 
were we to rule in favor of appel- 


lant Feinberg, we will first examine 

the correctness of the State Office’s 

decision rejecting his protest. | 
The action of the State Office in 


_ rejecting appellant Feimberg’s pro- 


test was premised on. instructions it — 
received from the BLM Director’s . 


Office. The procedure which they 
were instructed to follow is con- 


tained in the State Office Ren 
dismissing the protest: 


1, The omitted entry ot will be added 


to the batch of entry cards| contained 
in ae original drawing. . P 
. Three cards will be drawn from the : 


new batch to determine the priority of 
the dra wees with . respect to being con- 
sidered as the lessee. — 

. If the entry card which was omitted 


in ‘the original drawing ts drawn as prior- 


ity 1, 2 or 8, it will hold this priority as — 
the final result of drawing replacing the. 
same priority card from the original 
drawing. a 

4. If the entry card which was omitted 
in the. original drawing is not drawn as 
priority 1, 2 or 3, the: priorities estab- 


lished in the original drawing will. remain aS 
unchanged and will be the final results. 
of the drawing. [Italics in original.] ~ 


_ [1] We note initially that this 
revised procedure is not in accord 
-with the former Departmental prac- 


tice. The ae has. consist- ; 


1 While this procedure “was. “apparently 


utilized in another case, W. J. Langley, 84 . 


IBLA 2138 (1978), that case was remanded 


to compile a. complete . record, and the sub- — 
stantive correctness of the new procedure 
Was not then. examined. Sian € 
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ently held that. the omission BE a 
- drawing entry card voids the draw- 

ing and requires a new drawing, 

- with alJ entry. cards included, for 
the purposes of establishing icne 
priorities. See, eg. UM irshall cd 

Winston, Ine., 25 [BLA 169 (1976) ; 

Herman A. eee 14 IBLA 188, 
81 LD. 26 (1974); R. £. Puckett, 

A-30419 (Oct. 29, 1965). It is inter- 
esting to note that this rule actually 
predates the establishment of the 

simultaneous filing system. See 

dohn A. Anderson, 67 I.D. 209 

: (1960). 2 

The animating principle of these 

| decisions has been expressed numer- 

ous times. Thus, this Board’ has 
stated “[iJt is clear that a drawing 
is considered fair only if each ap- 

7 plicant has had an equal chance of 

‘winning. For that reason, drawings 
have been canceled where a irae: 

ing card has been omitted.” (Cita- 

_ tions omitted.) Verna 0. Bucy, 21 

IBLA 155 (1975). 

- We have closely examined’ this 
et and feel that for two sepa- 
rate reasons the decision of the State 

— Office: rejecting the Feinberg: pro- 

eet must be reversed. 

_. In the first place, there is no ques- 
tion that the procedure herein uti- 
lized is directly contrary to prior 

_ Departmental policy. Indeed, the 

procedures adopted were expressly 

rejected in two prior Departmental 
decisions. See fe ne supra; 


ements 





2 While there was no formalized simuitane- 
ous ‘filing procedure at that time, when non- 
competitive ‘over-the- counter offers to lease 
. ‘Were received simultaneously a drawing was 
-condueted to establish priorities. John H. 
Anderson, supra, dealt with a situation in 
which one such offer was not included in the 
* drawing. 
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Téonard H. Treiman, A-29579 
(Oct. 4, 1963). Moreover, the bind- 
ing nature of this policy was di- 
rectly noted in John Halagan, 
A-29027 (Oct. 4, 1962), wherein the 
Assistant Solicitor for Public Lands = 
declared : 


' The isaac action which sence | 
an assumption that, in the absence of a 
correct drawing affording the same op- © 
portunity to all offerors, anything done 
toward a determination of priorities is 
a nullity has received: the oer sanc-_ 
tion of the Department. "3 

See John H. Anderson et at, 67. Tes D. 
It was binding upon the: 
Denver land office at the time of ‘the 
action complained of. ; 


In three recent cases this Board 
reversed actions by a BLM State 


Office for being in contravention of 


a BLM Instruction Memorandum.. 
Raymond. A. Berry, 35 IBLA. 386 
(1978); -W. @. Yahmel, 34 IBLA 
377 (1978) ; Margaret A. Ruggiero, 
384 IBLA 171 (1978). See also, Ten- 
neco Ow Co. 36 IBLA 1 (1978), 
Western Slope Gas Co.,. 10 TBLA | 

345 (1973). Implicit in our deci-- 

sions in those cases was the recog- 
nition that subordinate employees 
of the Bureau of Land Management 
are bound by instructions issued by 
the Director, BLM. However, it is 
equally obvious that the Director; 


BLM, is similarly bound by estab-- 


lished Departmental policies until 
such time as those policies are prop- _ 


erly changed. . The instructions at 


issue, being clearly contrary to es- 
tablished and long-standing policies 


of the Department, must obs treated 


as a nullity. 
[2] Moreover, even were we to 
assume that - the Director, BLM, 
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was: authorized to promulgate the 


change effectuated herein, we would 
- find the new procedures to be both 


arbitrary and capricious. The basis 


for this conclusion can readily be 


- demonstrated by an illustration. 


Let us assume that 1 in a first draw- 


ing the following priorities were es- 


- tablished: -1—Smith;  2~Jones; 


8—Doe. Subsequent to this first: 


drawing, the State Office discovered 
that through | inadvertence the 


drawing entry card of Harris has - 
been omitted. A second drawing i is 


held in which the following priori- 


ties occurred : 1—Jones; 2—Harris; . 


8—Doe. Under the procedures ad- 
vocated in the instruction memo- 
randum the final priorities would 
be: 1—Smith; 2—Harris; 3—Doe. 


Despite the fact that Jones had been — 


' drawn alternatively second and 


first, he would have no priority 


whatsoever. The effect of the proce- 
- dure is to nullify Jones’ filing. It 


has virtually ceased to exist, and his 


offer is as effectively excluded from 
consideration as if it nel never been 
| filed. | 
~ ‘The benchmark of the simultane- 


ous filing system is that all properly 


filed offers receive an equal opportu- 
nity to be selected for priority con- 


_ sideration. It is true that an offeror 
who has had an entry card drawn — 


with first priority in a defective 


drawing feels that it is less than | 


ai likely that he will be drawn first in 


, a subsequent drawing. Tho short 


: answer to this is that the first draw- 
ing was defective. All that an of- 
feror has a right to expect is that 
7 he be a an n equal eppostanty to 
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“participate: i cit ee the re - 


offerors. This is afforded him in the ; 


second: drawing. The proposed sys- 
tem vitiates this right for those of-_ 
ferors whose priority, is displaced. 


by a formerly excluded card. The | 
procedure thus runs afoul of the 


basic purposes and principles of the — 


simultaneous filing system. For this: _ : 


reason alone, we would reverse the — 


decision of the State Office on ap- 


pellant Feinberg’s protest. : 
Inasmuch as we have determined. | 


| that the results of the second draw- 


ing established the priorities for the: 
subject lease, it is unnecessary to:. - 
examine the question whether the: 


_ State Office properly rejected appel- 


ant Lamp’s lease offer. His appeal! 
is moot and is aera dis- | 
missed, | 
Therefore, pursuant to the au-. 
thority delegated to the Board of 


Land Appeals by the Secretary of 


the Interior, 43 CFR 4.1, the Apr. 6,. 
1977, decision of the. State Office 
dismissing the protest of Milton D. 
Feinberg is reversed, and the appeal: 
of Benson J. Lamp is dismissed as. 
moot. The case files are remanded: 
to the State Office for adjudication 
of the offers drawn with Prony 1h 
the. second drawing. | 


Jaums L. Burser, | 
_ Administrative J udge. : 


We concur: 


igaaas EK. Hpnnrquzs, en < 


_ Administrative Judge. 


Epwarp W. | Srumsre, = 
Administrative Judge. _ 
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PENNSYLVANIA DRILLING 
| | COMPANY. : 
TBCA-1187-4-78 
Decided ee 26, L978 


‘Contract No. 
Fish & Wildlife. Service. 


"Sustained. 


1, Contracts: Construction and Op- 
eration: 
(Changed Conditions) 


A first category differing site condition : 


‘under a well drilling contract. is found 
where the contract indications of sub- 


‘surface conditions did not reveal an 


- extensive alluvial deposit strewn with 
boulders, and the subsurface conditions 
‘could not be determined by a prebid site 
investigation. 

2. Contracts: pert auveanns or Default: 

Impossibility of Performance 


- A claim that performance of a well otk 


ing contract is impossible is denied where 
the evidence shows only that the con- 
tractor has . been unable to penetrate 
beyond 38 feet using two different drill- 


ing rigs and there is no evidence to show 


that no known drilling methods or equip- 
ment could enable the construction. of a 


vertically aligned well at the required = 


depth. 
APPEARANCES: Ve ‘Samuel P. 
| Gerace, Attorney at Law, Jones, 


Gregg, Creehan & Gerace, Pittsburgh, 
Pennsylvania, for appellant; 
Robert J. Araujo, Department Coun- 


sel, Newton Corner, — to relovate the well within a 10-foot 


radius of the contract location, and 


for the Government. 


| OPINION BY “ADMINISTRA- 
‘TIVE JUDGE LYNCH 


INTERIOR BOARD OF 
CONTRACT APPEALS 


Appellant was awarded a fixed 


| - price contract for $24,400 requiring 
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Differing Site Conditions | 


| ernment, 


Mr. 
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the aeiliiay of a 10-inch diameter 


. water well 200 feet deep at the Fish — 
_ Hatchery, White Sulphur Springs, 


West Virginia. ‘The notice to pro- 
ceed was issued on Oct. 26, 1977, re- 


quiring work to commence within 
10 days of receipt (Oct. 29, 1977), 


and be completed within 90 days 


thereafter. Appellant. began work 


at the contract site on Nov. 16, 1977. 


The following day, drilling with a 
6-inch air rotary drill, a depth of | 


20 feet was reached. However, the 
casing could not be sét plumb (A X- 


2) Subsequently, the appellant’s 


efforts continued to be hampered - 


by boulders encountered in drilling 


operations. By letter dated Feb. 22, 
1978, appellant advised that 17 days 
of drilling with two different drill- 


ing rigs had not permitted pene- 


tration beyond 380 feet in any of the 
six holes attempted (AF). This 
letter advised that appellant had 
become aware of additional geo-— 
logical data available to the Gov- 
but not disclosed to it 
which revenlad “conditions totally — 
outside the scope of this contract.” 
Appellant requested termination of | 
the contract and return of its bond. 
‘The Government responded by _ 
letter on Mar. 9, 1978, advising of - 
the continued need ae the well, the 
expiration of the contract time on _ 
Jan. 26, 1978, granting permission 


directing the completion of per- 
formance which, if not recom-. 
menced within. 10 days, would result 


. eens progress reports. Au pence: 
ences to the record use the following ab- 
previations : Tr,—transcript, AX—appellant 
exhibit, G@X—Government exhibit, and AY— 
appeal file document, 
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in its Government proceeding to. 


_ terminate the contract for default 
(AF8). By letter dated Mar. 16, 
1978, appellant advised of its intent 
to appeal this decision (AF9). 

On May 12, 1978, a prehearing 
conference was held at the Board’s 
offices in Arlington, at which the 
Government filed a motion to dis- 
miss the appeal. The Government 
asserts that the Board is without 
jurisdiction, there having been no 


claim for a contract price adjust- 


ment due to the alleged differing 


site condition, and no denial of such 


claim, but only appellant’s request 
for termination of its contract 


which had been denied | iby the con- 


tracting officer. The conference also 
determined the issues to be. (1) 
whether there existed a differing 
site condition which would not have 


been discoverable during a prebid 


site investigation and (2) whether 


_ the actual site conditions rendered 
contract performance impossible © 


at the selected well-site location. | 


Government Motion to Dismiss 


The Government contends that 


the Board lacks jurisdiction because 
appellant’s complaint requests ad- 
ditional costs beyond that called for 
in the contract and since such a re- 
quest has not been presented and 
denied by the contracting officer, 
no factual dispute exists under the 
disputes clause. . 

The complaint does vonaaet fie 
appellant: be remunerated for costs 


to date and relieved of any further © 


; obligations under the contract. 
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Whether these ee ee oe con- 


‘tract amount or not cannot be de- 


termined since appellant has not. 
presented any cost information re- 
specting costs to date or projected 
costs to complete. Instead, appel- 
Jant argues that a subsurface dif- — 
fering site condition exists which: 
makes completion of the contract. 
impossible, = , 

It is clear that a factual dispute 
exists between the parties over 


which the Board has jurisdiction,  . 


4.e., whether the appellant has en- 
countered a subsurface differing 
site. condition. Appellant: advised _ 
the contracting officer that. it was. 

“eonditions totally 
outside the scope of the contract” — 
and the contracting officer re- — 
sponded with the Mar. 9, 1978 “cure. 


notice” threatening termination if 


appellant did not. reeommence per- — 
formance of the needed well within 
10 days. This response did not di-_ 


| rectly address the question of differ- 
ing conditions claimed by appellant, 
‘but the failure to do so was as much 


of a denial of appellant’s claim asa 
direct denial would have been. 
The Differing Site Conditions 
clause (A F'5, General Provision 4), 
makes it mandatory for the con- 
tracting officer to promptly investi- 
gate the conditions and to make a 


determination, as to whether mate- 


rially differing conditions were, in 


fact, being encountered. The fact 


that appellant requested. termina- | 


tion (presumably for convenience of 


the Government) does not relieve 
the Government of its obligation to. 
investigate and determine whether 


| is actual conditions : are materially 


different. Nor does the contract pro- | 


vision give the Government the 


4 right to insist upon completion of 
_ performance before appellant sub-— 
‘mnits its claim, as stated in the con- 


tracting officer’ s'letter of May 4, 


1978, transmitting the sere file 


~ to the Board. 


At the prehearing Coie the | 


Government denied the existerice of 


differing site conditions, which suf- 
fices to join the parties in a factual 
dispute under the contract and con- 
firms the intent of the Mar. 9 “cure 


notice” to be such a denial. Cer- 
tainly, the Government’s directive 


_ to proceed with performance or be 
terminated for default was.a direct. 
_ response to the question raised by 
- appellant in its Feb, 22, 1978, letter 

as to whether performance was even: 


possible. 


Appellant’s © concern over “the 


i. question of whether performance 


was possible in view of the condi- 
“tions encountered provides one 
reason that no revised: cost to com- 
plete the contract was provided. In. 
the face of a belief that the task 


may not be possible, the generation. 


of cost estimates to achieve per- 
formance becomes meaningless be- 


‘cause cost. estimates cannot. be 
related to unknown methods to 


achieve an objective that has become : 


illusory. | 

Confronted: with | ‘the factual 
issues of whether a. differing site 
condition existed and whether per- 
formance was possible, the Board 
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secured the agreement of the parties 


to hold a hearing on the entitlement 


. questions only, reserving quantum — 


issues to be resolved by the parties, 
if determined to be appropriate. | 
Having found that factual issues 
are present, the Government’s Mo- — 
tion to Dismiss is denied. | 


| Background — 


The Government submitted a re- 
quest for quotation to several pro- 


_ spective offerors, including appel- 


lant, seeking quotations “for the 
drilling of a 10-inch diameter open. 
hole water well at the Fish Hatch- 
ery. None of the well -drillers 


responded to the request. Subse- 
quently, during August of 1977, Mr. 


Louis Wise, the Government engi-. 
neer who prepared the specifications 
sought out several well- -drillers, in- 
cluding appellant, to secure a con- 
tractor for the water well. Appel- 


Jant submitted a quotation on Aug. — 


25, 1977, in response to a verbal 


request from Mr. Wise. This quo- 


tation was accepted and resulted in 


the contract between the parties on 


Oct. 7, 1977. Prior to preparing the 
quotation, appellant did not make 

a site inspection (Tr. 74, 89, 90). | 
- The contract (ARS) contained a 
drawing of the Fish Hatchery 


property and adjacent areas. This — 


drawing No. 5F-W.Va-22-26.0,. 


was introduced at the hearing by 


appellant as Exhibit 1A with test 
holes 1 through 5 marked in red and 
test holes A, B, and C marked in. 


7 ae] -) > PENNSYLVANIA “DRILLING pene 


a 387 


_ September 26, 1978 


a ie green. The fed 7 green designa- : 
a Fe: tions of test well locations had been | 


placed on the drawing by appellant 


to illustrate (except for test hole 
_ :C) the subsurface data that existed 


_ prior to bidding and which had not 


been made available to appellant. 
‘The blue line drawing had been pre-_ 


pared by Mr. Louis Wise while em- 


ployed by the Government, as an 
engineer, The original drawing lo- 


cated the site of the.desired well ap- 


-proximately 30. feet south. of Wade. 
Creek, a narrow rock-strewn stream 


flowing . generally. in a-northwest- 


Ridge. A-6-inch test well (test hole 
C) is shown about 460 feet south of 


the contract. well site, A log of the | 


-inch test well is shown.at the top 
of the drawing as follows: 


“L0G OF 6" TEST WELL — 


Alluvial. wee ean eee Of to Pa 

_ Sand & Gravel._-..-._--__.. ~ Oo’ to 11" 
‘Hard Black. Lime__-_.... 11’ to 16’ 
‘Sandy Lime_......-..... 16’ to 38’. ~ 

Hard Gray Lime...._-__. 88’ to 110° 

— Crevice ------2------_-. 110’ to 112” 

Hard Rock___-_-_-.-.-. 112’ to 145’ 
Orevice 2 145’ to 150’ 

Broken Lime____.-__-__-. 150’ to 160” 
Solid Lime____._.-_ 160’ to 184’ 

PONT reat es Se 184’ to 187’ 

‘Solid Lime- Eerie nen Berne Peake es a 187’ to 205” 


To the right oe the test well log , 
is a drawing of the well to be con- 
structed: under the contract. De- 
picted: is'a 10-inch diameter hole to 


a depth of 200 feat Casing ¥ 14 inches 
in diameter is shown extending 


above the surface. about 3 feet. In- 
side the 14-inch casing, casing. with 


a 10- inch diameter is shown to ex- 


- tend from 1 foot 6 inches above the — 
surface to a depth of 160 feet, with. 


the first 30 feet from the surface 
grouted in place. The bottom 40 feet 
of the planned well is shown as an 


open hole. At 18 feet, the words 
“water level 18’+” appear. At 


about the 150-foot level, the word 
“limestone” appears, aad at about. 


-185-foot depth, the words “seam or — 


erly direction at the base of higher _gevern” appear. Lt 1s noted that the 


terrain: to the north known as Bob’s: 


last two designations coincide with’ 
the log of the 6-inch test well ¢ at ; 
similar depths. | | 


In addition. to the fal euston on. 
the contract drawing, the contract _ 
provided in the technical specifica-_ 
tions the following additional data 


respecting the condone to be en- — 


countered : 


Section 2—Locat Conditions = 


2.01 ‘Existing test wells drilled in the 3 
area penetrated alluvium, sandstone, 
chert, shales and limestone, Some of the 
wells: terminated in chert and some in 
sand filled caverns in. limestone. ‘Log of 


6-inch test well is shown on the drawing. 


The well penetrated a water bearing seam 
between 184 and 187 feet below. ground. 


The rl for additional water 


supply for the Fish Hatchery had 
been recognized for many years. 


Under date of January 1952, Mr. 
Robert KE. Smith, a geologist. with 
the U.S. Geological Survey, issued 
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an 18-page report Ce with the 
potential. water sources for. the 


~ Hatchery (AX-4), The report 
dealt with an investigation of the 
area in’ June 1950, and the observa- 


tion of the drilling of test wells 1 


through 5 during June, July, and 
: August of 1950. Mr. Smith states 


that “[a]t the hatchery, the con- 


- solidated rocks are covered by a 
layer of recent alluvium” (p. 6, 
AX-+4). The five test wells were 
drilled by the cable tool method and 
were 6 inches in diameter. Test hole 


1 was located about 1,060 feet east . 


of the contract well site and 80 feet 
away from Wade Creek on the side 
opposite the contract site. Test hole 
1 penetrated chert and sandstone to 
a depth of 35 feet, where a cavern 
of fine sand and blocks of limestone 
were encountered. The well -was 
cased to a depth of 67 feet to block 
off the fine sand, but upon en- 
countering a limestone block that 
could not be penetrated and with 
the sand continuing to enter the 
well, test hole 1 was abandoned. 
Test hole 2 was located: about 200 
feet further to the east and north 


of test hole 1 and about 1,220 feet 


from the contract site. This well 
was abandoned at a depth of about 
37 feet when the same conditions 


were encountered as existed 1 in test 


hole 1. 


- Hole 3 was logated southwest of | 


holes 1 1 and 2 about 420 feet from 
the contract site. Again the quick- 
sand filled cavern was encountered 


: at 87 feet and the well abandoned. 
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Wells 4 and 5 were drilled j a aie - 


vicinity of 1 and 2 with. well 4 close: 


to the bank of Wade Creek. Well 4 
penetrated marcellus shale to 34 feet 


and then 27 feet of Huntersville 


chert. Well 5 penetrated only the 


_ Huntersville chert to depth of 45. 
feet. The chert was so hard that 


wells 4.and 5 could not he drilled to 
a greater depth. | 
Mr. Smith concludes that there is’ 
no way of predetermining the most. . 
likely place where a sand-free 
channel would exist; and while the 
quicksand contains a great deal of 


water, there is no known means of 


securing an appreciable flow of 
water without the sand passing 
through any filter. Further, he in- 
dicated that water may exist in the 
deeper rock beneath the chert using 
rotary drilling equipment, but that 
a test well “would, most likely, be 
difficult and costly to drill” (AX-4,._ 
p. 14). 

In 1963 and 1964, Mr. Wise par-. 
ticipated in a second test well pro- 
gram at the fish hatchery (Tr. 11). 
He selected the sites for test wells 
A and B (Tr. 18), which proved to 
be unfeasible as water. wells. | 

Test well A was drilled as a 6- - 


inch diameter test hole from Dec. 
80, 1963, to Jan. 27, 1964, to a depth 


of 102.5 feet. The Inspector’s daily 
logs show that boulders were en- 
countered below 52 feet (AX~19). 

The Inspector’s daily logs of test. 
well B indicate drilling began on 
Jan. 28, 1964 (AX-20). Boulders | 
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were Sencbintered a at 49, fect and be- | 
low, causing considerable difficulty 


in maintaining the casing straight. 
The driller lost his drill tools in the 
caving well twice and failed to re- 
— cover ‘them at a depth. of 165 feet. 
The’ Inspectot’s entry for Apr. 6, 
1964, indicates a suspension of work 
while the ‘advice of Mr. Ken Ellis 


was sought | relative: to possible 


| water well locations. * 


Mr. Wise testified that. Mr. Ellis 
was known as a water witch who 
surveyed the area and marked a 
- drawing to show the best. locations 


for. water -wells: (Tr. 18-15). Mr. | 


Wise had already selected a site to 
attempt test well.C.. However, Mz. 
Ellis chose.a site about 260 feet to 


the northeast, where he indicated a — 


| 350. GPM. subsurface water was 


available. Mr. Ellis also indicated 


the same amount of water to be: lo- 


cated, at the contract site about A460. 


feet to the north.and ata point ap- 


proximately . midway between, the 
contract site and his choice for test 
well C. The method used. by Mr. 


_ Ellis’ to predict the available sub- 
surface — water remains: ‘unclear. 
: However, test well C was drilled at 


the’ site selected. by him to a depth . 
of 205 feet from Apr. 14, 1964, to: 


May | 1, 1964. The Inspector’ S daily 
| log. shows subsequent testing of a 


A pumping capacity (AX-21). 


1967, a 10-inch diameter ee 
tion. well’ was drilled ‘within 5 feet 

of test well’C, anda 350 GPM well 

résulted (Tr. 18. 429). | 

was " 275-580—78—_2 


= | 


After the 1964 task well program, ie 


Mr.. Joseph E. Settle, a consulting 7 
engineer for respondent prepared a, - 


report -on the test wells (AX-5). 


The Settle report was not encourag: 
ing respecting a high flow of usable 


water resulting from any produc- 
tion well at the site of test well ©, 


but suggested a larger and deeper 


~ well to the north and west might be _ 

“more productive, This points to-an — 
area nearer the contract site pre- 
viously selected by Mr. Ellis. 


Diboiigiok and Findings of heii 


Mr. Wise who prepared the con: _ 
tr act drawing, appears to have been’ 
the. most knowledgeable ‘Govern 
ment employee respecting ‘the 
earlier efforts to find a supply. of 


subsurface water for the hatchery. 


He supervised the test well pro- 


gram of 1963-1964 resulting i in test. 


wells A, B, and C. In addition, he 


was. aware of the five test wells _ 


drilled i in 1950 (Tr. 59). In locating . 
the contract: well: site on the draw- : 


| ing, Mr. Wise consulted the test well 
program of 1964 (A, B, and. C)s | 


and the Settle report (Tr. 20). The 
actual selection was | recommended be 
by Mr. Peter Stine manager of the | 


fish. hatchery. The hatchery person- 


nel had placed” iron rods in the 
ground at the points. indicated. by 


Mr. Ellis to have the greatest water | 

potential. These iroti ‘markers had 
been carefully preserved, ‘and, con- — 

a sidering the successful well brought 


300 
in. at location C iealectad. by. Mr. 
Ellis, “Mr. “Stine wanted the new 


well to: be drilled at the site indi- 


cated by Mr. Ellis to have a 350- 


-GPM_ potential (Tr. 480-431). Mr. | 
Wise: placed the log of test: well C 


on the contract drawing. and testi- 


fied that this indicated that similar 
substrata would be encountered: at 
the contract site (Tr. 80)..No evi- 


dence. was produced to-indicate that 


_ Mr. Wise or anyone else-in the Gov- 


ernment made any, specific analysis 


of the- ‘subsurface conditions - OX 


pected to be encountered at the con- 


tract site. The prime consideration 


in selecting the site for the well was 
the greatest. potential for the needed 
water supply. The one success out 
of eight. attempts had occurred at 
test well C based on'the advice of 
Mr. Ellis (Tr. 482). There is agree- 
ment that there is no way of know- 
ing the subsurface conditions with- 
out actually drilling (Tr. 46, 396). 
-Appellant’s drillers, Messrs. Trip- 
plett and Horsman, testified at 
| length concerning the difficulties en- 
countered in achieving a maximum 
depth of 88 feet in at least six holes 
attempted . (AX-6). In each -in- 
stance, boulders were encountered 
which prevented the vertical align- 


ment of the casing or which shifted 


- during drilling or movement of cas- 
— ing: so that, the casing could not be 
| placed: or was crushed after place- 

ment. (Tr. 172-200). Although re- 


: luctant to permit the well to be. 
drilled. at any ‘point other than the 
_ spot. ‘selected by: the water ‘witch, 
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: Mr. Ellis, the Government did agree 


to" ‘relocation’ of the well’ within a 
10-foot. radius, and later. extended ° 
this ‘permitted deviation toa 25-foot 

radius of the contract site (Tr. 5Y5—_ 


6). ‘Despite this latitude, none of 

3 appellant’s drilling attempts. were. 
able to penetrate. beyond. 38 feet = 
because of the boulder material en- 

_ countered. Iti is. undisputed that the 


drilling operation could “proceed. 


| normally once bedrock or solid 


strata is reached and that the un- 
stable ‘boulder. condition 1S. char- 


acteristic of drilling i in the. surface 


alluvial deposits (Tr. 296). Such 
alluvial deposits result.. from..the 
movement of material by the action 
of ..surface ~ ‘water. oo 
brief, p. 15). 

Apeian ae that the depth | 
of the: alluvial deposits containing 
boulders constitutes a category 1 


changed. condition. in that the con- 
tract indications did not indicate 


the alluvial deposits would extend 
to depths of 88 feet or more, Appel- 


lant also contends that the unknown 


depths of alluvial and. the demon- 
strated inability to penetrate the 
alluvial and ‘construct’ a vertically 
aligned well renders. performance ; 
impossible. The Government con- 


tends that the contract information : 


concerning » subsurface - conditions 
when combined with. a prebid site 
inspection would have given. appel- 
lant appropriate information about — 
subsurface conditions. The Govern- 
ment denies that 2 a ‘differing site con- 
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dition exists ; or - that. the contract is : 


impossible to. perform. | 


The. Government. does. not aie: | 


pute that. neither party. knew with 
‘specificity. the. composition : of. the 


contract. site substrata. and that. the 


only way. to determine the substrata 
is to drill at that location (Govern- 


~ ment brief, p. 15). Contending that — 


| the ‘Gon mmeat did. not .have. spe- 
cific. information about the contract 
~ site which it failed. to disclose, the 
Government. argues that there was 
no representation. made about the 


found .in the alluvial, and, there- 
fore, the boulders do not constitute 


a changed condition. It is ‘true that 


in a mimber of cases alleging a dif- 


fering site condition, the Board has » 


found liability” when the. Govern- 


mént had specific knowledge’ that 
was withheld from the bidders. The . 
. withheld. information: must be of | 
such a. nature that it would: have. 


alerted the contractor to a condition 


not disclosed By the contract t indica- 

| tions. : ! 
oo tha Differing § Site Con: - 
‘prebid information..in order that. 


_ dition clause ‘dees not require that 
- the..Government. have. specific or 
superior Inowledge of the site con- 


dition. to be. found. to exist.? qt is 


| ‘2 Southern Paving Corp, AGBCA 74-103 
(Oct. 18,1977), 77-2. BCA -par: 12,812 .at 


| «62, 367. A eategory 1 differing site condition 


was: found-to exist even though it was obvi- 
ous. that. neither party had. known. of or 
on anticipated the unstable and. unworkable con- 
— ditions of the soil. ) 


necessary. only. that tiie: actual cate 
ditions encountered be materially 


. different. than the conditions indi- 
| cated i in the contract, Here, the.con- 
- tract indications relied on by appel- 
lant. were the log: of. test. well ©. on 
the contract drawing and the specl- 
- fication paragraph describing local 


conditions. ‘There is nothing i in the 


| contr act. to caution. the | contractor 2 


that conditions. at the contract. site 


3 may not be similar to the log of test - 
_well.C. The specification. paragr aph az 


size. and. quantity. of boulders 16 be describing: local conditions does not 


refer to boulders encountered i in. the 


; other: test. wells? 8. The reference. to | 
wells. terminating mm. chert. or. in 
sand-filled caverns appears to. stem 
from the earlier history that. caused 


these test wells to be abandoned. for 


failure. to reach. Qa, potential. water 


supply. Chert is not an aquifer (Tr. 
308), but it is-a solid material -that 


canbe penetrated by certain drilling . 


methods (AX-4, .p. 14)... ea 
_ Appellant. urges: that, the reports 


and. logs of all the previous | test a 


wells should have been furnished. as 


appellant. would have been. better 


informed of the difficult, subsurface 
: ditions 4 in order for a. differing con- = 


conditions. Appellant, contends that | 
such knowledge. of the other. test 
wells would have caused it to refuse 


to bid for the contract. Whether this 
would have occurred is s obviously 


Ss Seo Patter Donsiruction O.A. Y. ‘United . 


ee 193 Ct. Cl, 587 (1970). 
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not relevant to the 
whether the ~ 
derived from the other test well re- 
ports and logs constituted superior 
knowledge -in the Government 
which was withheld to the detri- 
ment of appellant could be. signifi- 
“eant. An examination of the reports 


‘issue, 


and logs of all eight test wells does 


not disclose that there were drilling 


problems due to boulders in drilling 


through the surface alluvial layer, 


unless the alluvial was much deeper 
‘than indicated on the test well C. 


log, i.¢., boulders were encountered 
below 52 feet in test well A and 49 
feet. and below i in test well B. There 
appears to be little similarity be- 
_ tween appellant’s experience in the 
first 88 feet of drilling and the first 


88 feet in any of the other test wells. 


Actually test wells A and B, which 
were located’ near 
reached depths of 102.5 feet and 165 
feet, respectively, in 
: chor periods of time despite a few 

boulders and caving difficulties. 
Consequently, a comparison of all 


_ eight ‘test holes appears only to 
show that drilling conditions varied 
significantly on different areas. of 


the hatchery property. It is reason- 


_ able that such diverse subsurface 
| coriditions at, the various sites of test 
wells may not have appeared mate- 


rial to the Government engineers as 


indicative of the conditions at the 


contract site. However, the selection 
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OE t the. log of. test well C to 0 place 


on the contract drawing does not 
appear to have resulted from any . 


_ comparative analysis | of the test 


well. program: to determine’ the 
probable subsurface. conditions at 


the contract site. Instead, theré ap- 


pears to have been an assumption 
made by Mr. Wise that subsurface _ 
conditions at the only. test well re- 
sulting in a successful well (test 
well C) would be the same or simi- 


lar at the other potential sites se- 


lected. by Mr. Ellis. Mr. Wise’s testi- 
mony confirms that he expected con- 
ditions to be similar to test. well C. 
Although the Government did not 


know with specificity the subsur face 


conditions at the contract site, its 


assumption that conditions would 


be similar to test well C. led to the 
placement: of this oe on the contract — 
drawing. | 

[1} The ee ae ficaiae: ihe 
alluvial deposits to extend only to 5 
feet.. Neither the log nor the local 
conditions description indicate. even. 
a possibility that the alluvial would 


_ extend to the appellant’s: achieved 


depth of 38 feet. Appellant relied « on 
the. unrepresentative log data to its 
detriment in bidding for the con: | 


tract. The fact that the Government ; 
also’ mistakenly relied’ on’ the log 


data to. indicate. expected . subsur- 


face conditions. does not lessen. the | 


impact of its. mistaken. assumption | 


one appellant, ‘The: credence © given 


| 3Bdy 


the | an Gaur ie the. Government, is 


' shown by the placement: on the con- 
tract drawing of the well to be con- 
_ structed “the - legends* “}imestone” 
and “seami‘or cavern” at the same ~ 


depths shown on the log of test, well 
C. _ . aia ee Poe he 


Further, the: Government’ $.: econ: 


tention that appellant did not make | 
- asite visit which would have alerted | 


him to the actual conditions is 
refuted by the Government’s ad- 


mission that the subsurface condi- 
tions could only be determined by: 


drilling a test well. The Govern- 


ment engineer, Mr. Wise, was famil- 


lar with the contract site by reason 
of his participation in the test. well 


- program of 1963-64, His intimate 


_ knowledge of the site did not alert 
him to the extensive alluvial de- 


posits containing numerous boulders | 


_ at the contract site. Tt is not reason- 


able to expect that a prospective 


bidder would become better in- 
formed from a site inspection than 


the engineer drafting the specifica-_ 
tions who had considerable knowl- 


edge and experience in drilling aic- 
complished in the area. . 


We find that the contract indica- 
tions of subsurface conditions re-— 
lied on by the appellant differed 
materially from the actual condi- 


tions encountered by appellant in 


repeated. attempts to construct the 


well. - 
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; "Impossibility y "af ‘Perform mane... 


(2] The appellant. alleges: that -_ 


the differing ‘site’ conditions ene, 


countered renders: performance im- 


possible. Appellant: had. achieved: _ 


maximum depth. of: 38. feet. in- his 


performance efforts -at. the, time. ‘of a 
_ the. -hearing. . Although: there...is 
agreement, between. the: parties that 


there is no way of determining the | 


conditions below that depth with- 


out drilling further, the record. does 


not support a finding that drilling | 


to a greater depth is Inaposs ible. ‘The 


record shows that various attempts 
_ by appellant using different drilling 


rigs have not been successful. How- 
ever, there is no evidence to show 


that no existing drilling equipment — : 


or methods could reasonably be ex- 
pected: to penetrate the boulder 
strewn alluvial deposits. Absent — 


such evidence, the record shows only © 


that the equipment and drillmg 


methods used by appellant have not 
proved successful. | 


We have found that eopelaae has 


encountered a category 1 differing. . 


site condition rendering contract. | 


performance more difficult than ex- 


pected. The contracting officer must . 


now determine the appropriate 
equitable adjustment in the contract 
‘performance time and costs. By. 


agreement of the. parties, we limit 


our findingstoentitlementandleave 


the equitable adjustment for resolu- 
tion between the parties. Should the | 


? parties be unable to agree Gr the - 
equitable adjustment, another ap- 
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~ peal to Ate Board may. be initiated 


Ms — 


Decision. oe 


7 Vet find Ghat: the ‘aibstr base con- ue 


ri ditions | “encountered ‘by appellant 


differed materially from the condi-— _ CONCUR: 


tions indicated i im, the contract: and 


- Yemiaiid the appeal: ‘to the contract- 


- ing officer - a ‘determination ° of 


a Ross 
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“the equitable adj Ssunent of sartinst _ 
time ‘and ‘price bclepae ie from the 
‘differing: site condition.” ee: 


| Ruse c. Lane, 


Wrras. Fo McGraw; os 
Chief Administrative Judges 5 
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7 | Decided July 18, 1978 


ye Appeal £ from the Office of Surface Min- . 
ing Reclamation. and Enforcement — 


denying an application: for . a small 
a operator exemption. | 


| | Reversed and. remanded. 
aie ‘Appeals—Rules of Practice: 
peals: Effect of 8 


of Surface Mining and Reclamation Ap- 
| peals from a decision made by the Office 


of Surface Mining Reclamation and En- 


, forcement, that office. loses jurisdiction 


- and has no authority to take any’ action. 
_. concerning it until that jurisdiction is 
-. restored by action of the Board. ‘that, is 


7 Aispositive of the appeal, 


: wei ORANDUM. 


Mt A rl ON APPEALS 


a a On F eb: 10, 1978, Apache Mining | 
~ Co. (Apache) filed with the Office 


of Surface Mining ‘Reclamation 


and Enforcement (OSM) an appli- - 


— cation for small operator exemption 


under sec. “502 (¢) of the: Surface 
Mining Control and Reclamation — 
(91 Stat. 445 


© Act of .1977— (Act). 
497). a 
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OPINION” 
-- AND: ORDER BY ADMINIS- | 
| TRATIVE JUDGE MIRKIN 


INTERIOR. BOARD OF SUR- 
FACE MINING AND RECLA- 


Ina letter dated rea 2, 1978, - 
- | OSM rejected Apache’s application et 
on the grounds that Apache’s state-_ " 


issued mining permit expired prior — 


to May 8, 1978. On Apr. 25, 1978, a 
Apache appealed that rejectionand = 
on May 15, filed a statement of rea- 
sons 3 in support of that appeal. | 


Thereafter, on May 23, 1978, . - 


ne OSM mailed two letters to Apache. | . fae 
Ap ‘In the first, OSM. admitted that it ~ 
had erred in rejecting the applica- 


~~ tion and essentiall rescinded that: 
ha When an appeal is filed with the Board - a 


rejection. In the second, however, 


OSM indicated that it had deter-_ 

_ mined that Apache was ineligible 
under the Act for the. exemption for: 
a distinct reason, namely; annual. 
production in excess of 100,000 tons. 
Apache never Tesponded to this = 


| _ action. | 
= APPEARANCES: “Mr. J ae eben 


"son,. President, Apache: Mining Co. 


For a onadaeabs nated of time 


— ithas been the declared. policy of the © ; _ 
Department that when:an appealis 


taken. from the decision of one of its - 


- offices, that office loses jurisdiction. | 
of the matter until that jurisdiction - 
is restored by disposition of the ap- 
peal-by the appellate body. Audrey 
I. Cutting, 66 I.D. 348 (1959); Utah 
Power & Light 00., 4 IBLA. 312. oe 
(1974). 5 Peon 
Condideriur- ‘the eae lees pk ae 
that would Peau if two different 
— offices. of the. Department were to 
exercise simultaneous jurisdiction - 
over the same persons and subject | 
matter, this Board sees no reason to. 
deviate from the departmental pol- 
icy. Consequently, the Board holds) 
that OSM was without jurisdiction thee 
-to-act on the matter after the appeal. 
Was taken except to. advise the © ee 


SLD. Nos. wat 
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Hoard of oe the Board sieuld or 


~-ghould not: grant or deny the relief 
- requested. Under this rule the letter 
of May: 23, 1978, denying.the appli- 


oO cation for excess tonnage was ‘a nul- — 


| lity. The ‘other letter of the same 
date, in which, OSM admitted error 


~~ in.regard to the. denial which: j is the 


ere of the appeal herein, will be 


 treatedias a confession of error and — 


a: notion ; to.-gr ant: the. appellant 
relief. ee ee i 


a ORDER 
| WHEREFORE, 


_ rejecting the application on the 


basis of the date.of Apache’s state- 


issued, permit. is reversed. The case 
As remanded to the Office of Surface 


Mining Reclamation and Enforce- 


-. Inent for further action consistent 
| noes Eee 5. os i 

| -Manwew J Miner, 

ee ns save J: ud ge. 


4 We c coNCUR: 


| Wun A. Tew, bea ody 
C hief Administrative J Judge, me 


TRALINE. G. Bangs, | 
Administrative J udge. | 
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os “Decided October 18, 1978 

- aie from a decision of the Wyom- 
ing State Office, Bureau of © Land 

| Management . ‘rej jecting - applications 
for extensions of prospecting permits 


and preference-right leases W-23411 
oe and W-23412, | 


ee OF. SHE: DEPARTMENT, OF.; ‘THE INTERIOR. 


tive Procedure: . 


| it. is er eby 
“ordered. that. the decision of OSM 


(85 LD. 
"Affirmed. 


1. Agciuistative ‘pivocdine: “hainin- 
istrative Procedure Act--Administra- ; 
Hear ings—Applica- _ 
tions: and Entries: Valid Existing © 


Rights—Coal Leases” 


mits; Permits: Generally 


A delay in taking action on an popliea: . 
tion for.extension of. a: coal. prospecting 


permit while the Secretary formulates a. 
new leasing: policy does -not violate the 


Administrative Procedure Act, 5 U.S, C. 
§ 555 (b) (1976), nor does it constitute an 


abuse of diser etion which would create 


any rights not authorized by law. No 
hearing is required when the facts of a 
case are not in dispute and the only issues 
are questions of law. 


, Raministeative Procedure’ “‘Aamin- : 
‘trative Procedure Act—Administra- 


tive Procedure: Licensing—Applica- | 
tious: 


Generally—Coal Leases and 


Permits: Applications—Coal . Leases — 


and Permits: Permits: Generally— 


Mineral. Leasing : Act: Generally 


Sec. 9(b). of . the Administrative. Proce- 
dure Act, as amended, 5 U.S.C. § 558(c) 
(1976), does not apply to coal prospecting 


| permit extension applications because the 
prospecting is not an “activity. of a con- 


tinuing nature” within the meaning of — 


the statute. As the Federal Coal Leasing 


Amendments Act of 1975, 90 Stat. 1088, 


80 U.S.C. § 201 (West. Supp. 1977), re- 


moved the Secretary of the Interior’ S dis- 
cretion to grant. extensions, applications 
for preference-right leases filed after ex- 


piration of the initial 2-year permit term, 


and. during pendency of extension, aca 
cations, cannot be issued. 


APPEARANCES: Michael W. Coriden, _ | 
Esq., Rosebud Coal Sales Co.; Lawrence 
G. McBride, Esq., Office of the Bélisitor, 


~ Bureau of Land Management. 


‘and ‘Permits: - 
Applications—Coal ‘Leases’: ‘and Per- 
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TIVE JUDGE THOMPSON 


4 INTERIOR BOARD OF FLAND 


‘APPEALS... 


| “"Rosdbud’ Coal Sales Co: ees 
_ on the Oct. 7, 1974, decisions of 
| the Wyoming State Office, Bureau 


23411 and W-23412. 


Prospecting | permits © W-93411. 
- oe and W-23412 were issued to appel- | 
~“Tant: by BLM on Sept. 1, 1970, and 
“Nov. 1, 1970, respectively, for the. 


Eo statutory. terms of 2 years each pur- 
; suant to sec. 2 of the Mineral Léas- 


amended, 30 U.S.C. § 201(b) (1970). 
The applications | for 2-year exten- 
sions were timely filed in 1972 in the 


: State Office. On Aug. 30, 1974, ap- 
. . pellant: filed applications for pref- : 


| "erence- -right coal leases. 


In Feb..1973, the Secretary « of the 


‘Interior ‘announced a moratorium 


on coal leasing and ‘the 3 issuance of | ie 1977, rejecting appellant’s appli- 


‘cations for coal prospecting permit 
_ extensions. 
leases, were based on the grounds ; 
that-(1) “the holder of a coal pros- _ 
pecting permit has no right to an 
extension,” (2) “the authority | to 
grant such extensions - terminated _ 
owith the enactment of the 1975 Coal | 


“coal prospecting permits. Secre- 
tarial Order No. 2952 (Feb. 18, 
1973). Under this’ order no eal 


‘leases were to be issued unless cer- 


~ tain “short- term criteria” were met, 
while long-term coal leasing policies 


_ were being developed. | _ 

On June 14, 1974, the Wyoming 
: State Director, in a-Referral for 
Review. of Proposed Coal Permit — 
Extension to the BLM Director, - 
concluded that appellant met the 


short-term Jeasing criteria. From 


the record it oe that no Tur- 


. | ROSEBUD . COAL SALES COMPANY 
“October 18, 1978 _ eS 


- OPINION BY ADMINISTRA- es 
7  W-23411 and W-28412 until Oct. 7, 
1977, when the decision Sppenled 7 
- from was rendered.t — 
 Thek Federal Coal Leasing “Amietid- — 
“ments Act. of 1975. (FCLAA), 90 
Stat. 1083, 380 U.S.C. § 201. (1977), 


‘effective: “Aug. 4, 1976, altered the 
of Land: Management (BLM), re-. ” 


_ jecting its applications for exten- 
‘sions of coal prospecting permits - 
‘and ~ ‘preference- right | leases — Ve 
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éhier welion: was staan: concerning 


coal leasing provisions, repealed the 


‘Seer ‘etary’s authority to: grant ex- 


tensions of - coal prospecting per- 


| mits, oS all leases to be award- 


eliminated” the 


provides that these amendments are 
subject to valid. existing. rights. On 


July 21. 1977, the’ Solicitor issued. _ 
Se an opinion, M-36894, 84 LD. 415 
ing Act of 1920° (MLA), as (1977), that an applicant, for a coal 


prospecting. permit, extension does — 


not have.a “valid. existing right” — 


‘ protected by.the savings clause in 
sec. 4 of E EF CLAA: because the grant 
of an extension ‘under the pre- 

ps CLAA provision was discretion- oa, 
ary. 


‘The sii Office desisions of Oct. a 


and , preference- -right 





 10n Oct. 1, 1975, the Director issued a 


mémorandum to the Wyoming State Director. 
requesting further examination. of five applica- 
_ tions from appellant for preference Tight. leases 
and prospecting permit extensions in the ‘en- 
_ vironmental analysis record. None of. these five: 
applications are subjects of this appeal. — 


preiercae toh a 
2 leasing’ provision. See. 4 of the Act. 


ates Leasing enclnents Act » and 


(8) “the preference right lease ap- 
ae plication[s] [were] not filed within 


80 days after the expiration of the 


| : initial two-year. permit[s].”” 


Appellant asserts five aie rea- 

: sons. why the decision is. erroneous. 
_ Briefly, they are: (1) BLM’s 5-year 
. delay on the extension applications. 
violated’ the Administrative Proce-. 


dure Act (APA), 5 U.S.C: § 555(b). 


| 41976), which provides for prompt’ | } : Ag 
CFR 1810.8. Also, the fact that the 
~ Department did not approve the ex- — 


disposition of agency proceedings, 


(2) the delay was an abuse of dis- 
' _ eretion, (3). failure to provide ape 


pellant with a hearing prior to a 
final decision on the lease applica- 
tions violated appellant’s right’ to 
“due process of law; (4) under sec. 


9(b) of the APA, as amended, 5 — 


~~ U.S.C. §.558(c) (1976), the permits 
lid not expire until Oct. 12, 1977, 


Ihe date appellant. received notice - 


of BLM’s final decision; therefore, 
the basis for rejecting the lease ap- 
plication was a misinterpretation of 
the Jaw and arbitrary and capri- 


cions; and. (5) appellant timely . 


i filed its lease. application and thus 
obtained “valid existing rights” to 


: such leases. 


i1] Appellant? s first three reasons 


-- are without merit and have been 


answered by prior decisions in other 


eases. The delay in taking action on _ 
the applications was due toa change : 
in Federal coal leasing. policy and- 
as such did not violate the Admini-. 
_  strative Procedure Act, nor did it 
— -eonstitute an ‘abuse of discretion. | 
See Duesing v. Udall, 350 F.2d.748 | 


ee (DL. Cir, 1965), cert. denied, 383 - 
other for support. and will be dis- 


coussed. together. ae is well settled, 


US. 912 (1966), The moratorium 


on coal leasing and a ospecting pees - 


DECISIONS OF THE DEPARTMENT or THE INTERIOR e 
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mits has bn upheld as a proper 
exercise of the Secretary’s discre- 
tion. Albrechtsen v. Andrus, 570 FF. 
2d 906 (10th Cir. 1978); Krueger — 


v. Morton, 589 F.2d 235 (D.C. Cir. - 
1976).; Hunter v. Morton, 529 F.2d 


645 (10th Cir. 1976) ; Peabody Coal 
Oo., 84 IBLA 139. (1978). Further- 


more, any delay i in. taking: action. on. 


the applications cannot vest in ap- :" 
-pellant any rights which would not — 


otherwise be authorized by law. 48 


tension applications prior to the end 


of the 2-year period authorized by 


the MLA arguably can be: consid- — 


ered as showing sub-silentio that the © 
__ applications would be rejected. Ap- 


pellant has not pointed to any ac- 


tions on its part to compel action by 


BLM before that time. In any event,. 
the mere filing of an application for 
an extension is not a valid existing 
right so as to be excepted from the — 
effects of FCLAA. Thomas 0. 
Woodward, 85 [BLA 262 (1978). 
The issues of this case may be de- 


cided on the facts of record and as- 


sumed facts. Therefore, assuming | 
arguendo the facts as asserted. by 


appellant, the questions raised are is- 


sues of Jaw. Hearings are not re- 
quired | where. facts are not in issue. 


and there are only issues of law to 
‘be decided. United States v. Con- 
solidated Mines & Smelting Oo, 
Ltd. 455 F.2d 432 (9th Cir. 1971). 


Thus, no hearing | 1s required onthe — 

preference-right Tease applications... 
[2]: Appellant’s fourth and fifth 

arguments are dependent. upon each 


cee ture.” 


es ce ROSEBUD. COAL SALES. COMPANY ee 
es : | October 18, 1978 a 
and. copalaat does for dispute the © 


-- fact, that the granting of extensions | 
under former 30 U.S.C. § 201(b) 


( 1970), was not automatic but en- 
_ tailed an exercise of the Secretary’s 
discretion. Thomas C0. Woodward 


C0. supray 


-M-36894, 84 LD. 415 (1977); see. 
a also, ere v. Hickel, 419 F. 2d. 
663 (D.C. Cir. 1969) ; United States 
wv. Consolidated- Mines & Smelting 
ee MO. supra. Appellant. argues that 
under’ sec. 9(b) of the APA, as — 
amended, 5 U.S.C. § 558 (c) (1976), | 
its permits did not expire until re-— 
-_ceipt of the final decision rejecting 
the extension. applications (Oct. 12S 
1977), and as the permits were still 2 


esse. when the lease. applications 


were filed, it had a valid existing: 
right to the leases. | : 
| Sec. 9(b). of the APA, supra, pro- 
vides in part: “* * * when the li- 

~censee has made timely and sufti- 
~ clent application for a renewal of 


a. new. license in accordance with 


| prospecting permits issued for coal 

~ under the MLA before the effective 

a date of FCLAA. We. find that, It 
| does. not. 


et activities « as. ; broddtasting, aa 


air and sea transportation lines,on-- 
going, day-to-day, commercial ven- ~ 
_ tures for which’a license is required 
_ to operate. ‘See Pan Atlantic Steam- 
: , ship Corp. v. Atlantic Coast Line. 
supra; Island Oreck Coal Co., 85 — 
 IBLA 247 (197 8); Peabody, Coal | 
Solicitor’s. Opinion, : 


R. Co., 358 U.S. 436. (1987) ; Com- 


mittee for Open. Media v. P.O. os 
543 F. Od 861 (D.C. Cir. 1976); 


County of Sullivan, N.Y .v. CAB, 


436 F. 9d 1096 (2d Cir. 1971). In 
Pan Atlantic, supra, as appellant. 
himself points out, the Supreme 
Court invokes sec. 9(b), “to protect ‘ 


a person with a license from tht' 


damage he would suffer by being. — 
compelled to discontiritie a busines’ 
ofa continuing nature, only to start 
it anew after the administrative 


pene is concluded.” ee US. at c 
439.) 2 
In: Hhiesa a eee: ae ine 


| the application of sec. 9(b) servesto 
preserve the status quo,. allowing a 
the applicant no greater or lesser 
rights during the pendency of his 
application than he had during the ~~ 
stated term of the license. Coal roe. = 
fe agency rules, a license with refer- 
. ence to an activity of a continuing 
eed nature. does not expire until the 
ae application has been finally deter- 
_ mined. by the agency.” This .case 
raises squarely the issue of whether F 
- . sec. 9b). of the APA applies to 


pecting permits differ i in several im- _ 


| portant aspects. First, the permit is 
not granted for’an on-going activ- 
ity. "ot a commercial nature. See 
Bankers Life and. Casualty Y. Co. Ve 


Callaway, 580 F. 2d 625, 634 (5th 


Cir, 1976). It is limited to the min- 
imum discovery activity. possible to 


determine the existence and location 


of coal deposits. 43 CFR 3510. 1-2. 
se 7 Second, 43 CFR 3511.44(a) prow 
. Sec. 9(b) applies only to ene | 
a oe an “activity.of a continuing na- 
= Cases cited by appellant in 
er support. of his Position. deal . with s 


vides. for. cancellation’ of such. per- 
mits if cancellation i is ‘in the public 


interest. Third, the regulation pro- 


vides for automatic expiration of a — 
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permit, without notice to the per- 


mittee, if an. application for exten- 


- sion is not timely filed, and makes 
the lands available. for new appli-. 


-eants. 48 CFR 3511. 3-4(b), 3511.4- 


2(a). This regulation indicates that — 


af the application for. extension ‘is 
_ timely. filed the notation that the 


on lands are unavailable to new appli- 


cants will remain in. effect. It, in 


effect, applies the notation rule to 


segregate the land from other ap- 


a plications until action is taken on 
the extension application,? It does. 


not. protect the permittee from the 


Secretary’ S exercise of discretion. 


and denial of the extension. Fourth, 


_ there are specific statutory and reg- 
—ulatory tine strictures imposed for 
the term of the permit. It.is unlike 


those situations where regulatory 
bodies impose. the only time: stric- 
ture Dy the ‘original, ae itself. 





ee 2 2 Carl Ninhan, 59 I. D. 288 (1946), held ae 
a prospecting permit is not automatically can- 


celed by expiration - of the 2-year: term and 


no other person: can gain rights by filing © an’ 


application for the land prior to the end of 4 
_ Years from date of issue of the permit unless 
the permit is canceled. The regulations in ‘effect 
then, as quoted at 59 .I.D, 240, 43 CFR 193.26 


ca (1939), provided that “fa coal permit cannot be 
. considered as expired until the ‘full period for 


which granted and for which it May be ex- 
tended has. elapsed. Where application for lease 


‘has not been filed, a coal permit will, at the end 
of 4 years from date of lease, be considered no | 
longer in force and no bar to other applications 
. for the lands described therein.” The decision — 
in Nyman. merely applied the regulations and. . 


held the land was segregated’ for the full 4-year 
period, even though an extension application 
was not. filed: A .different result would be 


reached today because of changes in the regula- 
tions: They now provide for automatic expira- 


tion of: the .permit. if. an application for 
extension is not filed, 43 CFR 3511.3-4(b), 


3511. 4-2(a), and. the land is subject to: ‘the 
filing of new applications. However, where. AD: 
- extension: application was timely filed. and was 


. allowed in the past; the extension related back 


z to the time of f filing the appEo ian: 


DEPARTMENT OF THE INTERIOR 
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Worse we. to hold that sec. 9(b) of 


i APA is applicable and has the 


effect. here which appellant seeks, : 
permittees would be receiving some- 


thing more than a continuation of 


the permit pending action on the ap- 
plication. They would receive addi- 


‘tional time in which to file an ap- 


plication for a preference-right 
lease regardless of any ultimate de- 
termination on the extension appli- 


‘cation. This would completely abro- 


gate the Secretary’ S discretionary . 
authority to deny an extension of a 


prospecting permit and to prevent ; 


the inception of rights which could 
only be attained for a preference- 
right | lease if an extension were 


granted. We cannot. read. the. gen- 


eral provision in the APA as ‘over: 
ruling, in effect, the more specific 
provisions of the Mineral Leasing 


Act. To do so would greatly hinder 
the Department’s ability to manage 
the resources over which it has j juris- - 


diction for the. benefit of the nation . 


as a whole. 


Former sec. "201 (b) of the MLA 


| required. the permittee ‘ ‘within said 


period. of two. years thereafter” of 
issuance of the permit to show the 
Secretary that the land contains coal 


in commercial quantities to, be en- 
titled to a lease. The regulations in. 
-_effect..at. the time appellant’s lease ' 


application was filed provided that 


-an.application for a coal preference — 
right lease “must be filed in dupli- 


cate promptly after commencement | 
of commercial operations, but in no > 
event later than the expiration of 
the ‘period to which. the permit is 
limited. 2 4B CFR. .3521.1-1 (a) 
aay ‘Appellants argument con- 


sey 


cerning 7 thie applicability. of: tis Ad- 


ministrative Procedure Act: provi- 
sion; would not’ only have: the 
period of the permit extend to the - 
statutorily authorized additional 2 
‘years, beyond the initial 2-year pe- 
riod, but to Oct. 12, 1977, the date 
appellant was: ced with the deci- © 
sion rejecting the extension applica- 
tion and preference-right lease. This 
logical extension of its argument. 


concerning the APA provision fur- 
ther demonstrates its incompatibil- 


ity and inapplicability to the situa- 
tion here. Not only would the exten- 


gion period go beyond that origin- 
ally authorized by~ the: Mineral 


| Leasing Act, but also would extend: 


well beyond the time the authority 


to grant prospecting | permits and. 
their extensions had been repealed. 


This would certainly be an:unprece- 
— dented and unwarranted effect. It 1s 


_ contrary: to-usual rules of statutory - 
— construction that specific’ statutory 
° provisions prevail over those of | 
more’ general applicability. QA ~ 


_ Sutherland, gee ee 
§ 51. 05 (4th ed. 1973). eo 

~~ We.conclude that filing the as 

cation after the initial 2-year period 

and prior to: the granting of an ex- 

~ tension'did not give rise to a valid 


- existing right toa preference- right © 
lease” atider the’ statute so as to be 


excepted from the FCLAA. During 
the period between the ‘end. of the 
original 2-year term and. a, decision 
on the applications for extension the 
permittee has been protected from 


i top-filérs under the notation. rule as 
spécifically: applicable to. extension 
*pphéations a 43° CFR 3511. 3-4 


- October 18, 1978. 


“0; anid 9511. 1 9(a)5 uit the ae 
‘filing of. the extension applications - 
gave no further rights which would 


preclude their rejection and the re- 


jection of the preference-right lease 


applications. Because the lease ap- 


plications were not filed within the 


authorized permit time, they were: 


properly rejectéed.? 


- Therefore, pursuant to the ae 


thority delegated to the Board. of | 
Lands Appeals by the Secretary of 
the. an 45 CER 4. 1, the der 


ae oie OAN in epee, | 
Administrative e Judge. 


7 7 CoNcUR:: 


Jamas oe Bors, hd S ede 


Administrative d wdge. 


“ADMINISTRATIVE J UDGE. 
& STUEBLING, CONCURRING: 


“While j in essential agreement with 


the 1 maj jority opinion, a8 respectfully’ 
| offer these additional, comments. 


ie she aathor of this. decision ina | dissenting: : 


- opinion in Utah Power &. Light Co.,:14.1IBLA 


372, 377. (1974), at 378, na footnote dis- 


- cussing a hypothetical. situation where. an as-°: | 
- signment of an’ application for a coal lease and © 


request for approval was filed before the ex- 
piration ofa: coal prospecting permit and an. 
application for extension of the permit, noted 
the: Nyman case, supra, and gave 4 comparison 


‘reference to 5 U.S.C. /§ 558(c)' (1976). Upon 
. reflection as. to the effect ‘of. the regulations. and 
the law discussed above, I wish to correct any — 


Amplication arising from that footnote concern-— 


" ing ‘the‘effect of an. application for: extension 
of.a permit. It only has the effect. afforded. by. 
“the regulations of’ segregating the: ‘land from 
Subsequent; filings and, of course, if the’ appli-. 
- gation had been. granted, it.would relate back. . 
_ to’ ‘the time of the ‘expiration ‘of ‘the original 


term. of' the permit. There.can.be io.relation 
back, iHowexen if. the application cunt - 7 


granted. | 


, To add emphasis £6) the holding : 
_ that sec, -9(b) of the Administrative . 
Procedure Act (5. U.S.C. § 558(¢) 


(1976) ) has no applicability in this 
instance, we might consider Bankers 
Life ond Casualty Co. v. Callaway, 


530 F.2d 625 (5th Cir. 1976). In: 


Bankers Life, supra, the Corps of 


Engineers had issued the company: 
~- a permit to conduct dredging ‘and 


- jand-filling operations. One exten- 
_ sion was granted, and about 2 weeks 
- prior to the expiration of the ex- 


tended term the company applied 


fora second. extension. Years of de- 


lay and controversy then ensued, ° 
oe during which no final ¢ agency action 
~-.. was taken on the pending applica- : 

tion, Eventually the company: sued. 

_ for relief, asking the court for de- 

clarations inter alia, that because 

_ of the provisions of 5. U.S.C. § 558. 

(1976), the company’s rights under - 

_the original permit never expired, 


and that because a refusal to renew 


is the equivalent: of “withdrawal, ; 
| “suspension, revocation, or annul- 7 
ment,” the company was entitled to | 
8 hearing pursuant to sec. 558 on its 
application for renewal. The com- 
_ pany also relied on a letter which 


it had received from the Corps’ dis- 
trict engineer, which stated, “[t]he 


; lapse 3 im the permit will have no ef-. 
fect insofar as the Corps of Engi- 


| neers 1s concerned. » The court, how- 


ever, stated, * *-* ye believe that 


— sec.. 558(c) was not, designed to 


cover this kind of situation.” J a. at 


633..The court went, on to say, “The 


Corps’ conscious decision not to re- | 
new activated. the expiration provi- | 
sions of the permit. Thus, after the - 


| Bs specified 4 in the 1960 eenai 
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and spirit of 5 U.S.C. 


expired, all rights nae the permit | 
expired with it.” In concluding that 
filling land is not an activity of'a 


continuing nature, but is instead a 


project that will end as soon as alk 
the land is filled in, the Court com- 


pared it with radio broadcasting or 


shipping services, which would be 
regarded as of a continuing nature,. 
and which would. involve great 


hardship if interrupted during the 


pendency of an application for h- 
cense renewal. /d. at 634. 3 
By analogy, I think that pros- | 


| pecting operations are no more an 


“activity of a continuing nature” — 
than are land-fill operations, and 
that the interruption of prospecting — 


at the expiration of the term of the 


prospecting permit does not involve | 
undue hardship. It is obvious that — 


one cannot go on infinitely prospect- Pah 
ing for. Goal on the same tract. of 


ian. Such an undertaking i is in the 


nature of a definite job or project,. — 


intended to be concluded as quickly | | 
as its objective is realized; the ob- 


jective, of course being the acquisi- _ 


tion of knowledge concerning the 


possible occurrence of coal within — 

the boundaries of the designated 
tract. Once the prospecting effort 
establishes that mineable coal either 


is or is not present, the job of pros-. 
pecting that tract. is completed. 
Thus, it is not an “activity of-a con- _ 
tinuing nature” within the purpose 
S 558 (c) 
(1976). 

We must also: eotistder the offoct 
of this Board’s most recent decision 


ima case of this nature, Thermal — 
Energy Co., 36 IBLA: 334° (1978). 
There we set aside BLM’s rejection 
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of appellant's ecieien for a ed 
-erence right coal lease, and restored 
the application to’ pending status. 


- However, that case is distinguish- 


able from the instant appeal in one 
very significant . particular.. 


: initial 2-year : term lapsed, the per- 


; mittee ceased its prospecting opera- / 
tions on. the land, altogether and, in — 
_ reliance on the discoveries which it 
had already made (which were con-_ 
firmed by the Geological Survey), 


it then. applied for a preference 
right lease. The Board (Henriques, 


Administrative Judge, dissenting) 


held that although the lease appl - ii for those stated in the majority a 


opinion, J agree that the decision of 
the Bureau of Land Management 3 mn — 
this case must: be affirmed. A 


. cation, was. filed 26 days. after the 2- 


year term of. the. permit had: ex: 
_ pired, the application could be re- 
_ viewed’ and. adjudicated. on its 

merits, citing William. ‘Re. White; lees 
IBLA 273, 78 :-LD. 49° a): oe 


among other authorities. 


By distinction, the appellant in 
_ the ‘case now ‘before us freely de-- 
_ clares that no discovery of commer- 
cial coal was made during the initial — 
year term: of the permit, and | 


- when that term lapsed it went right 
on with its ‘prospecting activities as 
though that event shad no signifi- 
cance whatever, although no exten- 


sion had been granted. Appellant - 


states: at p. 9 of its statement of: 
reasons for appeal: 7 


ESTATE: ‘OF: CHARLES: D. “ASHLEY 
| November 2, 1978 Pa 


| In. 
‘Thermal Energy. the prospecting | 
permittee actually discovered val-. 
uable deposits of coal on the land 
during the initial 2-year term of the | 
permits. Before the permits expired 
_ the permittee filed: timely applica-. 
tions for an extension. But when the 
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=i ‘Administr ative. 
- ings—Hearings 


J AaDB 


In the instant case, ‘Rosebud Coal Sales 
Co: filed applications ‘to extend coal ex- 


: ploration permits. W-23411. and W-23412 “2 

_ for a period of two years because Rose- fe 
bud had been unable, with the exercise 
of reasonable diligence; to determine:the 
existence aud workability. of coal. -de- 
‘posits and. desired. further exploration. 


Since. Rosebud received no immediate - 
determination. from the ‘Bureau.of: Land — 


"Management on its permit extension. ap- 
| plications and any indefinite delay in ex~ 


ploration activities: would have severely 


_ disrupted Rosebud’s operational. plans, 
Rosebud Coal Sales Co. proceeded. to con- . 
duct further exploration: with the result. 
that Rosebud was able to make a final 
determination of the existence and: work- | 
ability of coal deposits in the area of land. 
covered by permits W-23411- and W= 
(23412. Based..upon. the results of its. ex-. 
ploration activities, “Rosebud Coal. Sales a 
- Co. filed applications on Aug. 30, ‘1974 for 
_ preference. ict coal leases W-28411 and 
— W-23412. : ee 


For the ein wensous: as aa 


"Epwarp, Ww. Gieues 
_ Administrative cl Judge. : 


ESTATE oF ‘CHARLES D. ASHLEY 


Decided N ovember 2, Af 78 a | 


| Appeal from decision of the Montane 
State Office, Bureau of Land Manage- 
ment, rejecting oil and gas lease offer 
M 40561 (ND) Acquired. ne 


"Affirmed, 


“Procedure i | Hear- Mog 


A Cae for a hearing will pe: denied” 


i when. the facts are not in dispute and the 
determination rests on, questions: of. law. 


gi Rules of Practice: i Appeals? Gen- 
erally ee ee 


oe A request: fons an 1 oral avsdmnent} before the - 
“Board. of Land Appeals: may be denied 
when. legal issues are well: briefed ‘and no - 


‘ useful: ‘purpose. would. be. served. . 


_ 3, ‘Applications and Entries: ‘General- 
ly—0il and Gas Leases: : Generally— 


Oil and Gas Leases. First: be keaete 
(Applicant 


An application. ‘for. an ere ad gas. fens 
. filed. i in the name of a ‘person. deceased. at . 
‘the time of filing: is properly rejected as 


7 there then. was no offeror qualified ro hold 
a lease. 


4, ‘Agenioy—0i and Gas ore re 
plications: ae 
Agents—Oil and Gas Leases: Applica- 
tions: Sole Party i in Interest 


Where. a ‘contract between an oil and gas | 


lease offeror and a. leasing service created 
an. agency. relationship, in the absence of 
circumstances giving the agent an author- 


: ity coupled with an interest, the agent’s 
authority ordinarily. terminated upon. the. 


death of the principal. If the leasing ser- 
vice had an interest, ‘a lease’ eould not 
issue. to the estate of. the: deceased if no. 
statement was filed delineating the nature 


and exteut of that interest as eon py | 


43. CFR. 3102.7. 


8 Oil and Gas Leases Arlen: 


Generally 
While. the ‘Department ‘of: the Interior 


does not require oil and gas lease drawing 
a, entry ecards to be. signed and dated at the 
: same ‘time, the signer. does attest. to the 


truth of the statemeuts on the card as of 


the date of the card and is bound by and. 


to its terms. 


- APPEARANCES: ‘Scott Ww. ‘Basen 


_ Esq, Reinhart, Boerner, Van Deuren, : 


DECISIONS or. THE, DEPARTMENT. OF; THE: INTERIOR 


-Attorneys-in-Fact _ or 


nee ED. : 


“Norris & Rieselbach, Milwaukee, J Wis- 
cone, for appellant. 7 ; 


iy oe “OPI NI ON. BY. : 
ADIL NI STRATIVE: J UDGE 
. THOMPS ON’: 


INTER OR BOARD. OF 
LAND APPEALS | 


ve Teiaigns! Pp. “Ashley is the view | 
ana: personal representative of the 


Estate. of. Charles ‘D. Ashley.. ‘This: = 
appeal is taken i in behalf of the es- 


tate, from the decision dated June 2, 


1978, of the: Montana State Office, 


Bureau of Land Management 
(BLM), rejecting oil and gas lease ~ 
offer M 40561 (ND) Acquired, for 
Parcel MT 789 for the reason that 


the applicant, ‘Mr. Ashley, was de- 
ceased at the. time of filing. 


- Information submitted on appeal 
shows that Mr. Ashley executed a. 
service‘ agreement with Resource 


Service Company (RSC) on Nov. ; 


18, 1977, authorizing RSC to com- 


plete: and file all forms required for 
his participation in 240 simulta- — 
‘neous: drawings for oil and gas 


leases. Mr.. Ashley signed and. re- 


turned all 240 cards to RSC prior 


to: Nov. 25,. 1977. Thereafter, RSC 


‘filed | wards: on a monthly basis in — 


Mr. Ashley’ s. behalf. The agree-— 
ment was for 1 year. Under the 


“original agreement Mr. Ashley paid 


RSC a fee for its services in. ad- — 


vance, in. addition. to agreeing to 


share an interest in any leases ob- 


tained by the filings. 


A recent decision of this Board? — 
found standard. service agreements | 


“2 Alfred L. Hasterday, 34 TBLA 195 (197 8). 
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| 6 this pe to, bea in. tancn of the 
regulations concerning interested 


parties’ and multiple | filings... Ac- 


cordingly, in Apr., 1978, RSC sent 
Mr. Ashley | a modification of. the 


agreement designed to conform the ; 
agreement to the requirements, of 


the regulations.. Mr. Ashley died 


oi ‘Feb. 8, 1978, and the modification - 


was directed to his widow, the. per- 


sonal representative, of his. estate. - 
14, -1978,. Mrs. Ashley 


On Apr. 
signed. and. returned. the modifica- 


— tion to RSC. On Apr. 21, 1978, RSC 
dated, addressed, and ‘laced - the 
parcel number on,one of the cards 

previously . signed. by Mr. Ashley 
and filed it in. the Montana. State. 
Office. The card was drawn No. 1 in L 


the May 4, 1978, drawing. 


BLM, in. rejecting the offer, indi- | 
cated that the regulations, 43 CFR 


Part: 3100, do not provide for filing 


applications i in the name of deceased. 


individuals. BLM also expressed 1 in- 
: credulity - over .how. Mr. 


card. on Apr. 21, 1978, which was 2 
months after his death, 7 


“Tn. the statement of reasons ap- 
pellant makes several arguments. ; 
She asserts that the card was prop- 
erly completed and “statutory, Judi- = 


cial and board authority do im- 


, pliedly, if not ‘expressly, authorize 
issuance of a lease to Mr. Ashley’s - 
_ estate.” She points out that nothing | 
- in the regulations requires an. appli- | 
-eant to sign the card during the 5p 
day ney period.. Appellant states 


her belief that. she: followed “the 
only procedure recognized by the 
ea of the Interior with re- 


/-» ESTATE: OF. CHARLES. D. ASHLEY, 5:5: ee | 
| November 2, 1978 | 


: lewm - Co., 


Ashley : 
-eould sign and date the dr awing 
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gard to such. a filing,” citing sere 
cases as authority for granting 
rights pursuant to: applications. filed » 


in the name of a deceased individual. aie 
As executor of the. estate, appellant ee 
argues: that she. steps into the shoes 
of the decedent and is bound by and. 
authorized to enforce. his-contr acts. 


Under. the. modified contract with 


the filing service,. she; ‘asserts that = 


use-of such a service: 4s ‘permissible. | 


| Finally, she states that she and, the 
heirs have submitted the necessary 


statements of citizenship and. quali- 


fications to hold. a, lease. Appellant 
has also requested an. administrative 
_ hearing and an opportunity for-oral 
: argument. | = 


1] A request, foi: a fe a 


| be denied when the facts are not In. 


dispute and the determination rests 
on questions.of law. Concho Petro- 
22. IBLA.- 139 (1975). 

There. is no disagreement. concern-: 


‘ing’ the facts of this, appeal. The is- 
‘sue is legal: whether anoil and gas. 
lease can be issued-when. the applica- 
- tion was filed in the name of one 


who was deceased. at the time of 


filing. AL hearing - would be of little 
help in resolving this. matter and, 


therefore, will not. be granted. 
[2] A request. for an oral argu- 


ment ‘before the ; Board: of Land — 
Appeals may be.denied when legal — 
issues are well briefed and no useful 
‘purpose would be served. Of. Silver — 
Monument Minerals, Ine, 14IBLA — 
137 (1974). “Accor dingly, the request 


for an oral argument is also denied. © 
[3], An application for an. oil and 
gas lease filed i in the | name of a per: | 
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son deceased at the time of filing i is 
properly rejected as there was then 
no offeror qualified to hold a lease. 


| ad ‘the applicant died‘ after filing | 


_ tthe application but prior to issuance 


__ ~of the lease, his personal representa- 


“tive, heirs or devisees would be en- 


“titled to the lease if there was a — 


_ wproper offer to lease “which ‘will be 


effective as of the effective date of 


the. original application: or. lease 


the card was properly completed 


” é avoids the real i issue of whether or. 
not there was a qualified applicant. 


for’ this parcel. Under 30 U.S.C, 
| § 181 ( 1976) and 43 CFR. 3102. 11; 


only citizens of the United. States, - 
. é associations, corporations, ‘or: Mu-_ 
- nicipalities may hold interests in oil 


_ and gas leases. Only such entities are 


proper . offerors. 43 OFR 3112.2-1. 


The fact that Mr. ‘Ashley died be- 
. fore the offer was filed precludes a 
finding that there was a qualified 


: applicant. Merely. because, there is 
mo requirement that the card ‘be : 
signed within the 5- -day filing pe- 
riod, does not’ give license: to file 
wards in the: name of, nonexistent, or 


- eceased persons. _ 
Appellant: cites several decisions 


vee in support ‘of her: argument, mis: — 
_ takenly assuming a ‘similar factual : 


 gitnation exists. “Appellant. asserts 
_ that. Drake v: Simmons, 54 I.D, 150 


| . facts of Drake and those. involved. 


Shere. In Drake, the applicant was. 
‘Hiving at the time the application 
was filed, but died prior to issuance. 
| of the permit. The same is true In 


"DECISIONS OF ‘Tan DEPARTMENT OF THE INTERIOR | 
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: Walter Kearin & Legatees of Peter 7 
_ Fern, 53 1. -D. 699 (1982), also cited 
by appellant. . Appellant. cites no- 


cases, nor have we discovered any, 


where an application filed in the 
name of a decedent. has conferred 7 
: rights upon the estate. | 


In Fow Film Corp. v. ‘Reise 3 
261 ‘U.S. 326 (1923), the Supreme 


Court. approved allowing an au- 
: thor’ s executor to-renew a copyright - 
offer filed by the deceased.” 43 CFR - 
3102.8. Appellant’s | assertion that 


even though the author died prior 


to'the period in which the renewal — 
application could. be filed. Appel-. 

lant’s 
placed; there the statute ‘itself al- 
~~ lowed renewal by the widow or 
| executor, Here, the requirement | ofa 
qualified applicant, 30 U.S.C. § 226 


reliance. on this’ case is mis- 


(c) (1970) 43 CFR 3102.1-1, read 


in conjunction with the provision 
for i issuing. the lease to the estate or 


heirs, 43 CFR 8102.8, forecloses the ; 
applicability of the Fon r ationale to 


| the facts and. law of this case. 


The regulation,. 43 CFR 3102.8, se 
while not specifically addressing the © 


applicant’s status as living or. de-. 


ceased: in conferring. the’ ‘right, to.a 


lease upon his heirs, when read with Fate 
the general . regulation. governing a 
“who is qualified to file an applica- - 
tion for a lease, 43 CFR 3102.1-1, 
is not. ambiguous. Ths general rule Oo 
is that.the death of the offeror prior. | 

to acceptance of the offer, termi: 
nates, it. Williston. on Rs ; 

¢ 1933). is closely on point..There is _ | 
one major difference between. the. 


243 CFR 3102. 8 provides ie nerdident nent 


' “Tf an offeror dies before the lease is issued, the — | 


lease will be issued to the executor or admin- : 


istrator of the estate. if probate of the estate 


has not been completed, and if probate has been 
completed, -or 1s not required, to the heirs or 
‘devisees * * a? (Italics supplied.) This 
language : asstimes the. offer. (application): ‘Is 
made. prior to the death of the applicant. 


the 


| 40a), oe pes oe 


OF. CHARLES: ‘D.: ASHLEY | 


‘ _ November 2, 1978 


| s 62. (3d Ea. 1987 ). The waciee 
creates a narrow exception to the 


general rule but cannot be read to 

. imply that a deceased individual — 
-. can, be an offeror. The policy of the 

7 Department relied. on by. appellant 
in interpreting its regulations Ato, & 
resolve latent ambiguities in favor’ 
of public Jand applicants,” Georg- 
ette B. Lee, 3 TBLA © B72." 218. 


ulation, applied with common n sense, 
isnot ambiguous. -_ : 


Appellant also relies on a gener: val . 
- principle of the law that the execu- 
as “steps into. the shoes of. his. 
-- decedent,” and: may. ‘enforce.the de- 


tor. 


cedent’s contracts . (Statement of 


Reasons at It); However, generally 
_Tepresentative . is 
~ bound by the outstanding contract. 
obligations of the decedent. except 
- where the. obligation i is personal; or — 
terminated ' by death or otherwise 
discharged. 33 C.J:S. Executors and 
| - Administrators $189. (1972). ‘The 
personal representative is not em- 
“powered to make anew or enlarge 
a contract: for the-decedent, nor to. 


personal 


; ratify: his-void: transactions. Id. The 


i agreement with RSC. The old 
agreement violated the regulations. 
The new agreement, if of any force 


whatsoever, was a new and'separate | 
contract. between Mrs. Ashley and 


- RSC. It is. separate . and. ‘distinct 

from the right or eligibility of a 
decedent to apply for an oil and gas 
_ Jease. The contract. isan agreement 
between private parties and, cannot 


Neonters upon: hen eis: In: 1 public - 


ands not authorized ‘by laws Zo | : 


[4] The. contract between Mr. 
Ashley. and. . the leasing-- ‘service 


created an agency, relationship. In’ 
the. absence of. circumstances giving 


= an. interect., he ‘agent’s authority 


ordinarily. terminates upon: the - 


death: of the principal. 2h OSB: = 
- Agency § 135 (1972). Generally the. | 
2 agency. 1s: terminated . immediately a 
“upon. the principal’s death, regard- 
less of whether or. not all the acts 
contemplated. by: the principal and 


agent, | as being . authorized... have 


bean: completed. OA. GJ. S. Agency 7 
~ §.187. (1972). Where the, agent, has 
-an-interest in. the subj ect. ‘matter, 
: death, does, not. automatically termi- 
nate the agency. 2A Cu. S.. Agency oe 
§ 136. (1972). “ 


If the leasing 5 ser vice ee e held : am 


7 inter est. in. the ‘Tease, the. lease. could . 
“not issue. to. the deceased or his es- 
tate because no statement was filed - 
| delineating. the. nature: and: extent — 
of that. interest as required by 43 
CFR 3102.7. Lola I. “Doe, 31. TBLA. 
— B94. . (1977 - 
_ personal representative of Mr. Ash- 
ley, appellant, had no authority to 
~ sign the. modification of the service 


_ Appellant. herself — 


signed, for the decedent, a new con- — 5 
tract with the leasing service. inan: - 


attempt to avoid the. problems x 


created when. such ‘service holds — 
an interest: in‘ the leases it aids its 

_ clients in obtaining. Whether we 
view the agency as terminated upon a 
_the:death of Mr. “Ashley: or not, the — 
‘filing of the-card. gained the estate. 
no. right to an oil and, gas lease be- 
cause if RSC had no interest’in-the 


lease, their authority to file applica~ : 


tions: in | his, name terminated; if 
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agency contintied, the Alin Vidlated 


regulations 43 CFR 8102. ‘s and Bi : 


" sibly 3112.5-2. 


[by While this 5 Board ee never 
a sequined the drawing entry cards 
to be signed’ and dated ‘at the same 


_ time, the signer does ‘attest to’ the 
trath of the statements on the eard 
as of the date ‘of the card ‘and is 


bound: by and to its terms. Z'velyn 


| Chamber, 31 IBLA 381 (1977). 
Where the signer is dead as of the 
date” on the eard it cannot be said 
_ there was.a person who attested, to 

the veracity of the statements on 

_ the card, nor one’ who would be 
bound to a ‘lease. N oncompetitive 
oil and ‘gas leases must be issued to 
the first-qualified applicant. Walter 
M. Sorensen, 32 [BLA 845 (1977). 
As there was no qualified applicant, 
the lease offer must be rejected. The 
fact that the: heirs of Mr. “Ashley 
have now: submitted statements of 
citizenship’ ‘and — ‘qualifications ‘to 
hold a lease can gain them no prior- 
ity under the’ ‘simultaneous leasing 
aaa a 


*Pherefore: ‘pursuant: to ‘the’: au- | 


thority delegated to the Board of 
Land’ Appeals by the Secretary of 
the ‘Interior, 43 CFR 4.1, the Seri 


7 sion appealed from, i Is, affirmed. 


od oan By ‘Tomson, 
“ Administoative J — 


- We CONGUR:. ae 


-Doveras' 'E: Hiewkrquss;!" ee aes 
| Administrative Judge. net eames 
| ‘Eowan. Ww. Sreveine, 3 7 | 
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there was still an tener. a 4b a 


E86 “LD. 


; fo 
af 


2D. E, PACK (ON REL 
CONSIDERATION) 


88 IBLA 23. - 
‘Decided Noseniberd 1 978 


Reconsideration. of the Board's deci- 
sion styled D, E. Pack, 30 IBLA 166, 


84 LD. 192: (1977), at the direction — 
of the Secretary of the Interior. i 


- Sustained. 


: i; Oil and Gas Leases: : - Applications: ie 


Attorneys-in-Fact or Agents—Oil and | 
Gas Leases: Applications: Drawings | 


Where a. drawing entry ecard form of oifer 


to lease a parcel of land for oil and gas is 


‘prepared by a person or corporation hay- 


ing discretionary authority to act:on be- 


half of the named offeror, and the offer is 


signed by. such agent. or attorney-in-fact 
on behalf of the offeror, the requirements 


of 43 CFR 3102.6-1 apply, so that separate 


statements. of interest by both the offeror 


aud the agent must be filed, regardless: of 


whether he signed his principal’s name‘or 
his. OWD. name as. his principal's agent 
or attorney-in-fact, , and. reg gardiess of 
whether the signature was applied: man- 
ually or ‘mechaniteallly. 


| 2, Administrative . Practice -Arporls 


—Oil and, Gas Leases:. Applications: 


‘Generally-—Reg ulations: Applicability 


A’ final: Departmental: appellate. decision 
construing: a regulation will be. given im- 


mediate effect, and will: not be applied 


with ‘prospective effect only, unless: the 
decision alters materially the’ interpreta- | 
tion ‘given the regulation’ by ‘earlier’ De: 

partmental decisions<or: official” published 
opinions, and unless the equitable. benefit 
of . the ‘decision is: not. outweighed, by, il - 


effects: ‘of allowing a benefit i in derogation 


of the regulation. a 


: APPEARANCES: D, z ‘Pack, ‘pro. ser} : 


Philip | W, ‘Buchen,. Esq., Bf ames _ W. 


Mediate, ‘Esq,, Craig R.. Carver, Esq., 


408) cen SB gy “PACK ’ (on RE area - 
} oe os November 9, 1978 ee 


ie ose Stewart Capital. net and John 
 § ‘Runnells; John W. Carver ,Esq., for 


J. G.: Fritzinger, Jr. ; Lawrence G. Me- 


Bride, ‘Esq., for the Bureau: of es 


een t 


OPINION. BY. “ADMINISTRA- 
TIVE JUDGE STUEBING 


I NTE BI OR B OARD OF LAND 
. APPEALS © 


This Board, In D. E. Pach, 30. 
IBLA 166, 84 ID. 192. (1977) held. 
es essentially that the signature of an 

offeror on a.drawing entry card 

i (DEC). in the. simultaneous oil arid 


_ gas. leasing procedures: of the Bu- 
~ reau of Land Management. (BLM) 


may be affixed by a rubber stamp if - 
‘it is the intention of the offeror that 


the impressed facsimile be his or her 


signature, but if the signature. was 


impressed. by.a an agent c of the off eror, 
the. requirements. of 43 CER 3102.6- 


—- 1(a) (2) apply, and if the’ separate 


statements of authority: and ‘diselo: 


sure of interest: by both the offeror. 
and the agent, have. not. been’ filed, | 


the DEC will be rejected. 


- Pack arose from a drawing i in the 
BLM Utah State Office’ for Parcel © 
UT 1408 in ‘the Aug: ‘4976 notice of 


lands” available ‘ ‘for’ ‘simultaneous 
filing for’ oil and: gas ease’ offers: 


The "DEC of John’ 3: ‘Runnells’ was. 


drawn ‘with first’ priority’ for this 
- parcel: D: E. Pack; ‘alleging that he 


had filed a DEC for this parcel, ‘but 


not’ one’: -drawn ‘among “the three 


cards: given ‘priority of ‘considera- . 


tion; protested the bona, fides’of the 
Runnells’. DEC: Triquiry:by BEM 


- “disclosed. that: Stewart. Capital 


Gor ‘p. (Gtewart) i acting on ‘authéeé 
ity grantéd to it by J ohn’ S: Run: 
nells,:and: on Runnells’ belialf, did 

select: the land: for which the: DEC 
lease offer was made; did apply 
Runnells’ facsimile signature to the - 
DEC, did file the DEC with BLM, — 
and did advance payment of the 

first year’ s rental for the lease to-be 


issued. in -_Tesponse to ‘the winning 


priority given to. Runnells’ DEC. 
The explanation ‘by Runnells satis- — 
fied BLM and. it dismissed Pack’s 


protest... Pack appealed to: this | 


Board. The Board reversed; ‘hold- 


ing, as pointed out above, that the - 
absence of separate statéments. by . 
_ Stewart and Runnells required: re- — 
: jection: of Runnells’ DEC. res 


On or about June 19,1977, 


Stewart petitioned the Secretary of 
the: Interior. to: exercise his super- 
visory powers and'take original jur- 
isdiction over a number oF ‘appeals 
pending ‘before this: board. ‘Peti= 
_ tioner: alleged: that Pack sets: new 


policy contrary. to: prier Depart: 


mental practice; court decisionsand 
government interests;: and has'.ap+ 7 


plied ‘such :policy: retroactively in 
violation. of ‘the due process rights 


of oiland' gas lease: offerors ‘who 
have utilized:the services of Stewart. © 


in: participating in ‘the BLM:simul- - 
taneous oil and gas. leasing program, 

. A .sitailar ‘petitionto ‘the ‘Secre- 
baey: was filed July 19;°1977, on be- 


half of J. ie F Duala IT: T.,'a » client 


of Stewart: - 
A brief in ‘oppositions i as peti 


| tion of Stewart was filed-with ‘the 
Secretary on. béhalf-of Collins ©. 
—Diboll: Diboll had. filed - several 


J DECs j in the BLM Wyoming State - 


DECISIONS OF. ‘THE, 


. Office, two of which had been drawn 


-. with second priority to DECs filed: 


by Stewart in behalf of certain of 
its clients named i in the petition to 
the Secretary. » git 2 ye aes 
-.. The. Secretary, - memor anda 
of Oct. 5;..1977, advised the. Chief 


a Administrative. Judge,. Board . of » 
Land Appeals, that he-had declined | 
_. to-exercise: his jurisdiction over the. 
a. petitions of ‘Stewart. and.of Fritz-. 

~ inger, but he. directed: the Board 


to -reconsider. Pack, ‘affording af- 


* : ; fected parties.in this matter an op-— 
_ portunity to be heard. ‘The Secre- 


i tary stated that: the Office of thé 


i Solicitor would appear on: behalf of 


- - (of the ee) of BLM’s re 


. inthis matter, es 
~ * On- Aug. 16, ‘1977 Civil: “Action | 
as C_77-0268, Rielle: v. Andrus, was 
filed inthe United States District 
Court. for the: District of. ‘Utah, | 


-. seeking judicial review of Pack. The 
— action was filed pursuant to-sec. 42, 
Mineral Leasing Act, 80 U.S. C. 

§ 226-2 (1976), which provides that 


-. no: action contesting a decision of | 
' the Secretary involving an oil and © 
gas lease shall be maintained unless 
the action is commenced within 90. 
- days after the final decision of the 


-» Secretary relating to such matter. 
fol tae yes sy counsel for. Diboll. 


Pack was issued May 19, 1977. 
A similar suit, U¢ecDonald v. An- 
i dris, Civil No. Ss 77-0388 (C) , was 

brought Sept. 30, 1977, >in. the 


- United States District Court forthe | 
Southern District of Mississippi. | 


— This casé sought review. of the 


- Board’s decision, Ray ZH: Thames, 
i a IBLA 167, uly § 5, mere in 


DEPARTMENT - OF: THE INTERIOR 
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arse NB be 


eee “Thames, whos DEC was | 


drawn with second priority protest- 
ed the number one DEC filed by 
Stewart for its clients; Maude E.- 
.McDonald and Harriet .H. Walsh. 


BLM dismissed the protest, but om — 
appeal, this Board reversed BLM, 
and: otherwise held in accord with 
Pack. | 


evollowinn the Siahiiag S to 


| tive to reconsider Pack, the Depart- 


ment of Justice was requested to. 


seek Consent Orders in the pending — 


litigations to permit reconsideration: — 
of Pack by this Board. ‘Such Con- 


-sent' Orders were obtained, M@eDon-_ 

— ald: on Dec:-19, 1977, and Runnells _ 
| on Mar. 8; 1978. 
_ BLM, presenting.a brief.in support — 


 Thareatter’ “the Boake order ved 


Oral Argument on Pack,tobe heard - 
dune 14, 1978, with the argument 
limited to this j issue: : 


_ Whether ‘the formulator/amanuensis 
test applied by the ‘Board in. Pack is ap- 


propriate: to determine the, , applicability . 
of 43 CFR .3102.6-1(a) (2)? (1976); when 
; someone. other.than. the. offeror.both com- — 
-_pletes the drawing entry card and, with 
the. consent. of the offeror affixes the of- 
feror! 's signature to the card. | i 


Prior to. the time for ihe or male ar- 


gument, briefs. were. submitted to: 
this. Board from Counsel for. Stew- | 


art: and Runnells, and for BLM. An 
amicus. brief was received from i 


On June 14, 197: 8, ave Board, ee 


ting en banc (but. excepting Judges . 
3 Lewis and Burski, who had recused — 


themselves), heard. the. ‘orale ‘argu- 


ment from Philip W. Buchen, Esq. ae 


on behalf of Stewart and Runnells; 


from John W. Carver, Esq., on be- : 
half OF Jy G. Fritzinger, Jr.5 from. 
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7 aTayvance G. MeBride, Fs. ., On ‘be- 


om half of BLM; and from D, E. Pack, ‘i 
rs on behalf of himself. en a nf eee 
[1] There. i is 110 dispute a as to the 
- Tice 

| agency to. assist’ clients. in ‘partici- 
- pating in the: BLM simultaneous oil 
and gas leasing programs. Under g 
contract, each. client, ‘pays. ‘Stewart 
aa stipulated fee, for which ‘Stewart 


‘Stewart. acts ..as @. service 


selects parcels. which in Stewart's 


| opinion. have superior value. from 


the: monthly lists. of available lands 


issued by BLM;; prepares appropri-. 
“ate DECs by inserting the name of 

~ the offeror, Stewart’s address, the 
i parcel number, the facsimile signa- 
~ ture of the offeror, and the date; and - 
then. files the DECs in the proper : 
BLM office. For. any DEC of its~ validas the one in Arata. This satis- 
| clients, ‘Stewart advances the. first — 

* year’s dental if the DEC is drawn 
with first priority ; : the client repays. 
. the advanced rental - when. billed. 
: Stewart: does: not deny’ that: it acts. 
-as the agent of its clients, with full 


- authorize ation. of each each client. 


Stewart's. argument i is predicated, 


in. part, on the. holding by. this 


_ Board in Me ary i aa 4 IBLA. 
201, 78 LD. 397 (1971), that under > 
the ‘present regulation, a, printed or 

a -stamped__ facsimile. signature of an. 
~ - oil and gas lease offeror is just as 
efficacious as a signature which. is 


written manually, provided that the 


a & offeror intends the facsimile to con- 
rane stitute his/her: signature. and. to be | 
> abound: ‘thereby.’ ‘Stewart’ maintains -” 


that. under the Board’s holding in 


Arata, then, when the aii horined: 


agent of the offeror applies a: fac- 
simile signature of the e offeror, that 
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| 4 


“signature should Me effective, and 


nothing further should be required. 


That argument is fallacious. Ara- 


| ta is distinguishable from Pack in © 
several respects. Fi irst, there was no | 


question of. agency presented in 


Ar ata, as the offeror in ‘that’ case . 
ave. her affidavit that. she herself — 


had. applied her own facsimile sig- | 


nature to. her DEC, and that the 8 
facsimile stamp had never left her - 


possession for use by any other per-_ 


“son. Second, the i issue In Pack i isnot 
whether | the. stamped. Or. printed 7 


facsimile signature of Runnells. is 
effective if applied .by. his agent, 


Stewart. We have assumed that, un- 7 


der. the tule. in Arata, Runnells’ o 
facsimile signature can be Just .as. 


fies. the requirement in 48. CFR 
3119.2-1(a) that the | DEC be 
“sioned * * # by the applicant or 


his duly authorized agent.in hisbe- 
alt. ” See Robert C. Leary, OT = 
IBLA 296, 301 (1976). But that is 
not the issue: here. We are here con- 

_ cerned with the question of whether 


separate statements of the offeror — 
and the. agent. must. be filed i In ac 
cordance with 43 CFR 3102.6-1(a) 


(2) when. the. agent, on behalf of 
‘the offeror, writes, stamps, prints. 


or: ‘otherwise. applies the. offeror’ 8 


| signature to the DEC. | 
We have. pessoasle held that a 


where the offeror’s. signature was : 
affixed ‘by another: person acting 
(for: “that -_purpose);.purely as; an — 


~amanuensis: (scribe or. scrivener), 7 


there. was: ¥o agency, and thus no 
requirement. under the regulation — 
for the filing of ‘separate state- 
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| frente Rebecca J. Waters, 98 IBLA | 


381 (1977). As noted in the Pack 
3 decision now “being reconsidered, 


there is ‘a line of Departmental de-- 
| cisions holding that where a leasing - 
- service holds and exercises “discre- 


, tionary authority to.act for its client 
in the selection of lands, the prep- 
aration and filing of offers, the ad- 


vancement of funds, ete., the leas- 


Ing service 1s the agent of the chient/ | 
offeror. | : 

‘Thus, where % an offeror’s signa- 
tire has been “signed” by another 
on behalf of the offeror, the test to 
determine whether compliance with 


43° CFR 3102.6-1(a) (2) was. re- 


“quired has been to ascertain whether 


the person who actually applied the — 
vanced age (85 years) and infirmi- 
ty,, the offeror sometimes found it 
impossible’ to write. her name, and 
chad her son write it for her. In that — 


“Signature was the offeror’ Ss agent or 
attorney-in- -fact,” “or. ‘marely an 
amanuensis. This’ was the test in 


Pack, and itis the propriety of this | 
test wibich ' is now at i issue upon Te: 


7 consideration. 


~The’ “Bureau of ‘Land’ Manages! 


| iment; by counsel from the Office of 
the: Solicitor, maintained at ‘oral 


7 argument. that anyone who Signs. an 


dczres’ ‘of agency, aii” ‘that there: 
ford: ‘Separate | ‘statements in com- 


pliance’ with 43 CFR 3102. 6-1 (a) | 


(2) are always réqaired, in such 
eases: BLM, then, maintains that 
the formulator/a: amanuensis: test: is 
impropér because ‘it’ allows those 
who utilize the sérvice of an aman- 
uensis to sign ‘their 3 riames for theni 


to’ avoid’ ‘éompliance: with. the regu: - 
tation, on the theory’ that: even ‘an. 


arnariuensis is'a species of agent. On 
this prétiise it was the hypothetical 
: Position’ of BLM that ‘where uke 
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“offeror was a double andi who | 


had no hands and requested, a friend » 
to sign the offeror’ s name toa DEC _ 


in his presence ; and at his direction, | 


both ° the’ offeror” and the friend. a | 


would be. obliged’ to file the state- 
ments. Or, again- “hypothetically, 


- where an offeror who planned ‘to 
file 1000 DECs in the coming year 
took a block ‘of 1000 cards to'an in- 
dependent printer with a signature: - 


“cut” and had his signature printed : 
on all the cards, BLM would require 


the offeror and the: printer to file 
their own separate statements with 


each of the 1000 cards.‘ Thus, BLM 
apparently would have this Board 
overrule its decision in. Rebecca J. 

Waters, : supra, ‘wherein, due to ad- 


case we held that the son. was merely 


_ an amanuensis, ‘and not the agent of . 
his’ mother, and that the failure to 
‘file separate ‘statements: was not - 


cause for re} jection. “The distinction 
between. an “agent” and an “aman- — 
uensis” is explored | in. Evelyn 7 
Chambers, Pr@ IBLA. 317,83. LD. 
583° (1976), inter. dlia. “While: ac- 
knowledging that. an, employee’ or 


servant is “an agent i in the broadest. a 
‘sense “of that’ term,” the opinion 
cites authority ‘for. distinguishing : 
between ‘an employee who is. author- ; 
‘ized to exercise discretion and one 
who’ is not. = | 


_ Stewart, on ‘the other hand, op- 
poses * the formulator/ amanuensis 


test. on the ground that it results i m ; | 


too broad an invocation of the 1 Tegu- 


lation, in “that agents ‘who write, 


£08) 


7 ean or’ print ae names of their 
_ principals ‘should not” be’ obliged 
to file separate statements together 


2 with those of the offerors | on whose | 
*, behalf they & are acting. eee 


tive judges of this. Board are in 
unanimous agreement. that the 
- formulator/amanuensis test applied | 
by the Board in Pach is appropriate 


- to determitie the applicability of 43 
CFR 8102.6-1 (a) (2) when someone 
other than the offeror affixes the of- 


 feror’s Signature to the oil and gas 


lease : ‘ofior (including a drawing 
entry card), with sae Consent of the 
offeror. 


Moréover, we are ‘in fall agree: 


tment that: if the formulator/ aman- 
~uensis test shows that the’ person 
who affixes the. offeror’s ‘signature 
is the’ agent: or attorniey- -in-fact of 


- the offeror, the requirerménts of 43 | 


CFR 3102.6-1: apply, so that*sep= 
arate statements by both the offeror 
_and the’ agent’ miust ‘be filed: regard- 
less: of whether he | signs his prinei- 
pall’s name or his own name as his 
principal's: agent or -attornéy-in- 
fact; and’ regardless of whether the 


signature was ‘wpplied nianually 6 or 


mechéinically. 
Petitioners’ exhibited . a ‘letter on 
White House’ stationery which bore 
the signature of: the: President of the 
| United’ States.’ The : letter ' was''2, 
cour teous acknowledgement, ' with 
"appreciation, ofa service performed 
byot one’ oof the lawyers aa The 


| pisbably> was not personally signed 


- by ‘the President’s: own ‘hand | “Dut, | 


rather, by: the- operator ' of ai signa- 
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ture Siaehing at the’ ‘diréction. ‘of a 


someone ‘who had ‘been delegated 
with ‘the discretionary authority. to. 


affix the President’s s signature to ‘ap- —_ 


propriate | documents. ‘If: this» -aS- 


sumption were correct, it was’ ar- 


gued, the signature was nonetheless 


“that: of the President, and the docu- . 


ments on which: such ‘signatures are 


inscribed are just'as valid as those 
which the President signed with his 
own hand. 


« This» Board does. not disagree. 


‘However, to’ our’ knowledge, there 


is no “requirement that where an - 
agent of the President inscribes the 
President’s ‘signature ona White 

House document, there be separate 
disclosures by the President ‘and his 
agent in order to validate the instru- 


“Inent.. ‘Carrying | the analogy a bit 


further, if the President's agent, | 
fully: authorized, and acting at his 

own discretion, filed ‘ani ‘oil and gas 
lease ‘offer in the President’s name 
with, the. BLM, ‘and inscribed the 
President’s; signature. on. the offer, 
that would: trigger the need to ac- 
company the offer with the separate 


statements of the President, and. his 
Agente | 


Petitioners - further, eed that 


ee AS: requirement::under 48 
‘GFR: 3102.7: that: every: offeror de-. 


clare whether he is the sole party in 


‘interest i in that. offer, and to disclose 
| the identities of any. other interested : 
parties, in which, event. the offeror 


and each ofthe other interested par- 
ee and the offeror must file ‘separ 


Pr rs 


aid: extent’ of their’ respective inter: 


ae It was’ adios ‘in’ ere that se 2 


ita: 7 
: since. “Runnells. Getne through * 


; — Stewart’s agency) had made a dec- 
laration, that he was the sole party 


_ 1 in interest, the. requirements. of. 43. 
ie CFR 3102. ‘6-1(a) (2) are unneces- 


sary, duplicative, redundant, 
superfluous. : That. argument was 


| presented, and disposed. in 1964 in 
the.case of Union, Oil of California, 
71 L.D, 287 (1964), where the. De- 
| partment, construing the reewlation 


3 (since., recodified and. amended), 
. gaid at 999 : Phase 


. k om ae Tt is: true: that an: offer ors. state- . 
mene that ‘itis. the. sole party in. interest : 


in, ‘the offer and. lease, if. issued, svould 
. be indicated by an attorney i in fact’s state- 


ment that neither he nor any other per- 


gon‘has a present interest in the offer:or 
a present. agreement or understanding to 
acquire .an-interest in the lease issued ‘in 


response. to the offer. But this does not, 


mean ‘that. the . sole party in interest 
statement. satisfies ‘the necessity for the 


attorney’ s- statement that there is no. 


agreement: or under standing . which will 
permit: him or- ‘another person to acquire 


~-anititerest “in the’offer or the lease, if: 


issued, or in royalties or an operating 
agreement at some time in the future. 
“* * * Tt could be argued that, if the 
offeror states that there’is no agreement, 
any. statement. by the attorney ‘in fact.to 


the. same. effect would merely’ be duplica- 
tive. But the regulation nonetheless Te. 
quires both. to submit statements so as to 


insure as far as possible that a full and 


fruthful disclosure’ will be made, and it~ 
the agent. or attorney-in-fact signs 


the offer. To contend that there are 
no material differences in the two | 
| situations, orto assert thatthe regu- 
-lation is. redundant; is: to deny:that -—— 

when the regulation was amended, 


- does not permit the offeror to answer for 


| . the attorney in fact. By the same token, 
when the attorney in fact speaks for the _ 


offeror in making the sole party in inter- 
_. est statement, he cannot by that act speak 


cee for himself An: satisfying the requirement | 


. of” Tthe regulation], 


| ‘The minority opinion va implias that. 
| hovavise the. foregoing from Union 


. Ob was written PEE to the amend- 
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— riety OL the peodieica. it is a | 
longer appropos. To the contrary,if 
the regulation was not duplicative — 
‘in its more onerous original form, it 

- certainly. is not duplicative: in its 

— modified, less. comprehensive, pres- __ 
Goa form, and the, holding i in Union 


Oil on this point WAS strengthened— | 


not vitiated—by the amendment. 


The minority opinion quotes from 
ie M. Shaffer,..73 I.D... 298, 300 
(19686) .: The final. sentence oF that a 


“quotation. addresses. circumstance 


which was: not, at. issue in. that case 


and therefore - WAs.. not. briefed. or 


argued. by. any: party. ‘Thus, aS. ace» 


“knowledged by the minority, it is 


pure abtier dictum, and represents 
little more .than the .conjectural 
musing — of: the. author of that. 
opinion. : . ae 
The minority opinion also. Ale 
clares that there is no material dif- 
ference between the case. of Huelyn 
Chambers, 31 \IBLA 381: (1977), 


-(where the: offerors. personally: af-— 
fixed their signatures). , and this case 


(where the: agent: affixed the signa- 
ture..of the offeror).-This. is best 


answered: by .theregulation ‘itself, 
“which: was’ delibérately*amended: so 


as to draw the crucial distinction 


between those circumstances, and to 


trigger the requirement only when 


it: was done. purposefully: with 2. — 


definite. object. in view. That argu-_ 


ment assumes that those involved in 


the amendment of the regulation, — 


40) 


a seine in’ ignorance a 43 CER 
8102.7 (as recodified), did a vain 
and useless thing. But. the minority — 


opinion. also says that the original 
regulation “was redundant and, 


thus, simply not necessary.” Of 


course, that statement contradicts 
Union of California, supra, which 
held that the original regulation was 


not duplicative. Nevertheless, even 


if that were the reason for amend- 


ment of the regulation, would the 
Department have replaced one re- 

— dundant: requirement - with another ?, 
- And even if one thought so, would /. 


Z that excuse him from compliance? - 


- It is obvious that i in amending the 
regulation in 1964, the Department 
..» desired to modify it so as to obviate | 
the need for separate statements in 
every case where there was any 
agency. involvement; and to: make 
_. such. filings. riandatory only where 


: the agent actually signed. the. offer 


ae. on behalf of the offerer. : | 
; Thus, the. Board adheres to ta 
| _ decision’ in Pack. _ | 


[2] Counsel. foe penne. ar- 


2 | sued that ifthe Board adhered to its 
= - holding j in Pack that separate state- 


ments must be filed where an agent 


affixes the facsimile signature of the | 


offeror to. the DEC, such holding 


should be applied only prospec- — 


tively. This argument is based on 
the contention that Runnells’. and 
many other lease offers were filed by 
_ DECs with the offerors’ facsimile 
- signatures affixed by Stewart. Stew- 


art, it is said, relied in good faith | 

on the BLM practice of accepting ; 
such offers without requiring that. 
Dae they be Seen by the ae 
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statements: of the scent ae the eae - 
= feror. Counsel for BLM. did not op= - 
pose this request, finding support — 


for such prospective application of 
the ruling in the case of Safarik v., 


‘Udall, 304 F. 2a 944 (D.C. Cir, 


1962). 
A minority of the members of this . 


Board would apply the Pack deci: 


sion’ with prospective effect only, 


thereby allowing Runnells’ and | . 


others to receive the oil and gas. 


i leases notwithstanding their ac- oe 
-knowledged failure to comply with 
43 CFR. 3102.6-1(a) (2). The ee 
2 nority would hold that. the’ provi- 
sions of 43 CFR 3102.6-1(a)(2) > 
should not be applied to Runnells’ _ 
offer because it was filed in good — 
faith and in reliance on BLM’s: prac- 
tice of. verifying only. that the of- 
feror. intended. the facsimile to be 
his own, and on: BLM’s failure, to. 7 
raise the question of whether j as gency os 
_ statements were. required, Mon is an- 
effort to reach an. “equitable. result, ete 
and is appafently premised on ‘tha: a 
So minority’s sub sélentio: assumption os 
that the Government. should be es- 
7 topped from enforcing the rule with — 
immediate effect. However, the ele- 


ments of equitable estoppel are not 
present. 

The minority apparently bases its 
opinion - that Runnells’ lack of com- 


'pliance should be waived on BLM’s 


failure to point out the existence of 

this requirement prior to the filing - 
of Runnells’ offer. But the regula- 
tions provide that the authority of — 
the United States to. enforce a pub- ; 
lic right; including the right. to.en- 

force the regulations by which it is 
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a”, bound (i cK ay Vv. Willounaion % 


226 F. 2d 35, 43 (D.C.. Cir. 1955)), 


<< is not. Seated or lost by. the failure 


of its officers or agents to. notify a 


a party: of the existence of regulatory 
- requirements. 43 CFR 1810.3 (a). 
~ BLM should. not. be faulted. for. a 
failure to anticipate and warn (pro- 
= spective offerors against every pit- 


fall i in the regulations. which might 


_ affect. them, and ‘its failure. to warn 
of the: existence of regulatory Te@- 


- quirements does not excuse the 
= party’s failure to comply with these 
- requirements. Moss.v. Andrus, Civ. 


No. “T8-1050 » (10th Cir., filed Sept. : 


20, 1978); Burglin v. M orton, 527 
F. 2d 486, 490. (9th Cir. 1976) ; 


| * Belton E. Hall, 33 IBLA 349, 352 


(1978) ; Charles House, 38 TBLA 
808, 810 (1978); Mary Nan Spear, 


95 IBLA 34, 35 (1976) ; James H. 


Scott, 18 IBLA. 55, 57. (1974) 5 see 


Mark W. Boone, 33 IBLA 32, 84. 
(1977) ; Arthur W. Boone, 32. IBLA 
~ 305, 308 (1977) ; Foster Mining and 


; Engineering Co., 7 IBLA 299, 312, 
79 LD. 599, 605 (1972). In particu- 
Jar, the failure of BLM to give no- 


tice of the requirement for filing 
a separate. interest. statements. pro- 

vides no basis for granting a lease _ 

| in contr avention of the oil and gas 


a regulations. Mary Nan Spear, supra 


at. 35 (1976); James H. Scott, supra. 


~ at 57. (1974). Moreover, it.is simply 
~ not true that Stewart received no 
notice of the existence of the agency- 
statement require ement.. The draw- 
~ ing. entry card itself contains a 


caveat expressly r reminding all of. 


-ferors” that. the terms. of 43, CF R 


3102 must be complied with. As the ~ 


10th Cire cuit observed i im Ballard E. 
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:Sponber Trust, Ine. v. . Morton, Bad a 
F. 24 1067, 1069 (10th Cir. 1976), 
ae [t]his | is sufficient. notification of | 
_ the need to: comply, ” See Verner Aw = 
: Sorenson, 32 IBLA 341, 343 (1977) ee 


270 - (1978) ; Wo ie Gallen, 6. 


IBLA 86, 87. (1974). In any event, 


all persons. dealing. with the Go 
_ ernment are: presumed. to: have 
: knowledge . ‘of . duly. promulgated. ~ 
yegulations. 44 US. C. §§ 1507, (1510 - 
(1970) ; Moss. v. Andrus, supra; 


Federal. Crop Insurance Cor De: Ve 


Merrill, 332 U.S. 380, 384-5 (1947). 


Nor may, Runnells’ lack of com- 


coins. be waived’ because. BLM : 


allegedly failed to enforce the pro- 
visions of 48 CFR 3102.6— 1(a) (2) 


In the past. The Department. re- 
mains obligated toenforceitsregu- 
lations even where, in. the past, its” 


oflicers may have acquiesced i in for- 
bidden conduct by erroneously fail- . 
ing to. apply a regulation. 43. CFR 
1810. 3 (a); Energy Reserves Group, | 


Ine. 36 TBLA 57, 58 (1978) ; Fine 


A. Regan, 33 IBLA 213, 215 (1977 ee 


Verner A. Sorenson, supr a at 343-4; 
Leon M. Flanagan, supra at 271; 


Mary Nan Spear, supra at 35~36 | 
Tenneco. Oil Co., 8 IBLA 982, 284 


(1972). The ‘requirements of 43. 
CFR. 3102.6- 1(a) “are mandatory 
and where they are not followed an | 


offer must be rejected, regardless of 
any contrary action alleg rod to ee . 
occurred. on previous occasions,’ 
Energy Reserves a Ine. , Supra 
BO Dee ons: 

In ary Nan Spear, s SUpTCy one | 


| Board considered a case. closely | 
analogous to the present dispute. In. 


‘that so a noncompetitive acquired 


— 408) 


-D. Ey PACK: (on, RECONSIDERATION): i 


= 


N ovember 9, ids 


| ‘been ered. ec 
had failed to file. ‘with the offer. a 


- statement showing t the extent. of her 
ownership’. of the operating rights 
to a: fractional, ‘Inineral. interest. in. 
the lands applied for which was not 
- owned by the United States, as then. 


‘ required by, 43 CFR 3130. 4-4, This 


Board held. that. appellant’s offer. 
was properly rejected. because she. 
had failed to file this statement with 
her offer, as required, even though 7 


BLM had not enforced this require- 
ment previously, . saying : “Nor 1s 


the requir ement for a statement. 
vitiated by. appellant’s - assertion. 


that the Eastern States. Office: [of 


: BLM] had disregar ded the regula- 
tion in the past. Such assertion, even 
if established. by irr efragable evi-. 
dence, would not serve as a. valid 


the regulation.” Z d. at 35-36. 


In Tenneco O4 Oo. , supra, in re- 
_jecting a similar argument where 
the Department. had admittedly er- 
.. roneously issued oil and gas leases 


and: permits in the past, the Board 
held. as follows: 


284. 


In Tina A. Pies supra, we eheld: | 
“The failure of * *°* [an]. offeror. 


* * %* is not excused, and the. De- 
| partment is not estopped, to > reject 


“(The ‘Depart-. 
~ ment’s former action] we believe to 

| have been error. But. we cannot let. 
a desire for consistency in action 
- blind us to the errors of past prac-- 
tice. It is enough that at this point, 

in time we recognize former: mis-— 
takes in the treatment of the subject. ; 
land and. act. accor dingly.’ aie G a. at. 


sucha an: ee by} i later on. nine. 
Department’s prior. erroneous. issu-- 
ance. of. a lease in acceptance of an 


offer. which was. deficient. for the: 
same reason. (Syllabus. Ee ee 
“Strict compliance. with. tie De- 


partment’s. regulations may: not. be 2 
waived to. favor, an. applicant. who: 
pleads. g good. faith, ignorance. of the. 
law, or inexperience in: oil and gas. 
leasing.’ "W. D. Gir andl, 13. IBLA 
112. (1978). | | 


This has fe the ad policy of 


| the Department from the inception _ 


of this Board. “Even if appellant. 
was. able to. demonstr ate conclu-: 


| sively that. prospecting permits. — 
were wrongly issued in the past, this. — 


would not militate in favor of Ae 
enacting the wrong in this case.’ 


George. Brennan, = : TLBA: 4, 6 


“(1970).. 


predicate for further disregard of _ 


AS. 


barrassing to confess a blunder; it. 
may prove more embarrassing to: 7 


-achere to it.” 7 
On reconsideration, Stewart oe a 


ital Corp. and Runnells (petition- 
ers) assert that 48 CFR 3102.6-1(a) 


(2) requires agency statements only~. _ 
where an offeror’s. agent signs the- 


card 1 in his own name.. The minority . 


opinion, while rejecting this. inter- : | 
pretation, would walve their failure _ 


to comply with the agency statement | 
requirement. Apparently, the mi-— 


nority feels that Runnells.is entitled. - 


to be excused from the operation of” 


this requirement because Stewart, _ 


believed, in good faith, that. the reg- 


: ulation, did not: apply. However, we= 


Justice: J ackson. ed in. : 
United. States v. Bryan, 339 U.S.. 
823, 346 (1950), “Of course, itis em- — 
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do. not. believe that Stewart's ais 


= -leged good faith protects it here. 
Where the regulations referred to 


on the ‘drawing entry card clearly 
| prescribed the requirements for be- 


ing qualified-as an- applicant, under’ — 
43 U.S.C. § 226 (ce) (1970), an offer | 
_. which fails to meet these require- 
ments is properly: rejected. Afoss v. 
- ‘Andrus, SUPT; Verner F. Sorenson, 
Supra at. 3438; Leon M. Flanagan, 
supra at OTs M argaret Hughey 
: Hugus, 22 TBLA 146, 147° (1975) = 
feoss I, Gallen, supra at 87. The reg- 
.. tation is, “from any reasonable in- 
ter pretation, clear on its face. The 


ambiguity in it alleged by Stewart 


and Runnells stems only from their — 
and 
sophistical interpretation, of its lan- 
guage. This Board must not grant 
Coane to the subjective opin-’ 


own bizarre, | unreasonable, 


lons of an effected party, particu- 


larly when unreasonable, as a basis — 
“:- for determining whether regulatory 
language 1 1S: properly applied to it. 
‘The gravamen of petitioners’ en- 
‘tire case is ‘rooted in their conten- 
tion that 48 CFR 3102.6-1(a) (2) is... 
| ambiguous, and that. therefore their 
. reasonable interpretation of its in- 
tended meaning, even if erroneous, i 
should not be held to have deprived 
them of a statutory right. The prin- 
ciple relied on by petitioners has 
— long been, recognized. by the Depart- | 
- ment and we have applied it. in ap- 

| propriate circumstances. See, C9. . 


.. Wallace 8. Bingham, 21 IBLA 266, 
82 LD. 377 (1975). But that princi- 


z 2 ple has no application to this case, 


~ because the alleged ambiguity i in the 
.. regulation | simply does not’ exist. 
- ‘The regulation teary and plainly 
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| ‘declares, “TE the offer 3 is. s signed by : | 
an attorney in fact or agent, it shall. 


be accompanied by separate. state- . 


ments * * *.” Petitioners have con- _ 
trived to infuse ambiguity into this — 


easily understood mandate by give fs 


ing it‘an interpretation which isso. 
bizarre and unreasonable, and so | 

= destructive of the purpose of the a 

regulation that we simply are un- aan 


able to accept it. Petitioners main- — 
tain that if an agent signs his own 


: name to the offer and indicates that a 


he is acting as agent for another, _ 
then compliance. with the. regulation 
is required ; but ifthe agent writes 


or stamps his principal’s name on 


the offer, compliance with the regu- 


lation is not. required. This is ao | 


petitioners | contend, because when - 


an agent writes” or imprints his 


principal’s name on the form, the 


agent is not ‘ ‘sioning” the fair, as 


it is not the agent’s signature which 
he is writing. Therefore, runs the 


argument, when the signature is 
| that of the ‘principal, the writing of: 


the signature by the agent is really 


ai‘ “signing” by the principal, not the 
agent, even though the principal is 
totally. unaware of it, takes no part 
in it, and is not informed by his — 
ag ent of its. existence until after the: | 

| drawing. -_ 


The meinen of. the regulation is, 


- of course, to obtain. the assurance of 
the aed offeror and the agent 


that the person, in whose name the 


offer is filed is the actual offeror, 


and that any outstanding interest _ 
of the agent is fully disclosed. : 


Otherwise, an unscrupluos “agent,” 
wielding a. collection. of rubber- 


stamp facsmile signatures and list- 2 


use the verb ‘ ! 
- action of a parson who writes the 
- signature of another person. For 
- example, in Greathouse v. United 
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| ing only: fae own saan could file 
an infinite number of “dummy” of-. 

fers: in names taken. from tomb~ _ 
stones or telephone books, or simply - 


~ invented. Alternatively, he -could 


file offers in the name of. actual 
principals with whom he. had con-— 


tracted for an interest in the lease, 


if issued, and the Government would 
have only the assurance of the agent. 


that no such deal had been made. 


| Clearly, petitioners’ completely spe- 
cious interpretation of the regula- — 
name me M2 (Italics added.) This | 
opinion, also quotes from anannota- 


: tion would. defeat the salutary pur- 


pose of the regulation, and for that. 
-. reason alone, petitioners’ FBEEDEO 


tation. is unreasonable. | 


Tn the administration. of the laws: | 


: ‘lating to the crime of forgery the 
Courts have had. no reluctance to 
‘sion” to describe the 


__ States, 170 F.2d 512 (4th Cir. 1948), 


- the Court used the verb “to. sign,” 
or derivatives thereof repeatedly i 1D 


that context; é.g., “to sign the name 


of another a: to sign a note in 
the name of a fictitious firm * * *_ 
segned by the defendant unde a pre- 
tense that he has been. authorized 
by an existing. person to: sign his” 
name: * * signed the eae of 


the makers * * *, ete” ‘(Italies 


added.) ‘Similarly, in " Milton ee 
United States, 110 F. 9d 556, 506-61 
_ (D. C. Cir. 1940), the Court said, “Tt 
he ue well settled that the Me of a 


1 Of ¢ course, ees - petitioners” theory of the 


ease, even this limited assurance would be un- . 
a verified, since the agent would not be “signing” 
the declaration, .and. his principal—if he éx- os 

| | they misunderstood i ite 


| ‘isted—would be unaware of it. 


tious 
added.) Ss 
There is a vast hapandanes. oe 3 


419 


7 fictitious name, Gath fraudulent j in- 
tent, is as ‘thuch a forgery as if. the 


name used was that of an existing. 
person.” (Italics added.) In United 


States v. Metcatf, 388 F.2d 440, 442 
(4th Cir. 1968), the Court said “one | 
who signs a check or other paper 
witha fictitiousname * * *.” (Ttal- 
ies - added.) In. United ‘States v. 
Bales, 244 F. Supp. 166, 168 (D. 
_ Tenn. 1965), it was said: “rT The 
~ Court is inclined to the view that 


when [defendant] signed the phony ~ 


tion at 49 A.L.R. 2d 852: “[Tyhe _ 


name signed to the instrument must 
purport to be the signature of some — 


person other than the-one actually 


signing it. Thus, under the broad 


definition, forgery may be commit- _ 
ted by segning the name.of a ficti- 
‘person , *— : Rice Apes a 


other cases” employing. the. verb 


; “sign” to describe the act of affixing ; 
a signature, other than one’s own. — 
| ‘Thus, the mandate of the regulation 


for separate disclosures “Tilf the - 


coffer is signed by an attorney-in fact 
or agent” cannot be avoided by the 
-semantical contention that the offer 
1s not ‘ ‘sioned” by the agent if the 
signature he affixes thereto is that 
of another. * : | 


~ Having re} ‘ected the contention 


“that the regulation expresses an am- . 
ey biguity, we must reject the notion | 
‘that petitioners’ failure to comply aay 
_ Inay be waived. because they alee | 
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In support. of its contention that | 
the agency- -statement requirement : 


should not apply to Runnells’ offer 


petitioners: cite Safarik v. Udall, 


— 804 Fad 944 (D.C. Cir. 1962), aff’g 


Franco Western Oil Co. (Supple- | 


mental) , 65 LD. 427 (1958). The 
present situation is entirely differ- 


-ent. In the first Franco Western On 


. Co., 65 LD. 316 (1958), a statutory 
interpretation. announced in :Asso- 


Cite Solicitor’ Opinion, M-36443 = 


ic June 4, 1957), was expressly over- 


-ruled in favor of the opposite in- 
“ terprétation. Between J une 4, 1957, 


and Aug. i; 1958, leases were issued 
based. on the policy formally an- 


‘nounced and published in M-36443. 


After Aug. 11, 1958; these’ lease- 
holders, and “others,. became con- 


 -cerned. about. the status of these 
leases, 3 in view of the different poli- 

_ -ey set out in the Franco Western: 
- decision of Aug. 11, 1958. In. re- 
_ sponse to challenges againts the con-. 
“tinued validity of these leases, the 


; “Depa: rtment held in Franco Western 


(Supplemental), supra, that it is. 


not “the practice of the Department 
“to. give. its decisions retroactive ef- 
fect so as to. disturb actions: taken 
tn other cases based onan overruled 
tnterpretation of the law” Id. at 


-498. In the first Franco: W estern, : 


_- supra, the Department had reversed 


8 formal, written Solicitor’s opinion — 


: (M- -86443) announcing’ its: holding 
-on a point of law, which it then: ap- 


plied to several cases. In... Franco - 
Western ( Supplemental) s Supra, 


the Department: simply: recognized 


“that: parties. who were granted 
tights ey BLM: pur suant to a poli- 


DEPARTMENT or THE INTERIOR 


supplied) ; 
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Cys , sot out in a eal: written de- 
cision by the Departments. official 


-decisionmaker at the time, were en- 
titled not to have these rights dis- 


turbed, On appeal before the D.C. - 
Cireuit, the court approved the rule 


set out i in Franco Western (Supple- 2 : 


= , Supt “dy saying > 


_ Where. the Department of the Interior 


has decided that a statute should be 
‘given a different interpretation than that 


reflected by its ‘earlier decisions and that. 
such decisions should be ov erruled, ‘it has 


-been a rule in the Department since at 


least as far back as 1917 not to give its 


) later decisions retroactive effect, especial- 


ty when to do so would adversely affect: 
actions: taken and rights and ‘interests 
acquired by private persons on the faith 
of the earlier. decisions and. would-come _ 


. inure to the benefit of other PENENS: per 
| sons. [Italics supplied. ] | 


Safarik Ve Udall, siunpra ab 949. The 


court held that the revised interpre- 


tation would. bé given. prospective — 


‘application. only,. and that rights | 
- given to persons by BLM in follow-. 


ing. the. previous official statement 


of the interpretation would not be 
disturbed. However, the. prospec- 


tive-operation.. rule is: expressly 


‘limited: to situations. in which the 
-Department.“hands down a decision — 
'placinga different construction on 


aistatute or regulation from that 


laid down in:an earlier decision or 
_ regulation... Id. at 950 (Italics. 
see also Brandt v. | 
Michel, 497 F.9d. 53, 57 (9th Cir. 

1970), allowing relief only “where. 
the erroneous advice was in the form 


of a crucial misstatement én an off- 


etal decision.” (Italics supplied.) 


. The instant, case is quite different. 
Here; we have overruled no previous 


: 408] 


7 pelding concerning “ene: agency- 


statement requirement. on which - 


Stewart and Runnells relied or on 


which parties had’ previously re-. 

ceived oil and gas lease rights. There 
had been no- Toffdial.- decision an-' 
nouhcing the Department’s position | 
on this. question published prior to | 
- Stewart’s’ filing of the Runnells’ 

In such circumstances, the 


offer. 
doctrines set out in Safarik v. Udall, 
supra, and Brandi v. Hickel, supra, 
do not apply, and we are not pre- 


vented from applying the effect of 


the regulation in the present case. 
See Leon M. Flanagan, supra at 271. 
‘To the contrary, it is clear that we 
“may, and should, apply this decision 


to. the case before us,.and not just. 


prospectively. In. Securities and 
frachange Commission v. Chenery 
Corp.; 382 U.S. 194, 203. (1947 );? a 


landmark in sadidial review of ad-. 
ministrative procedures, the Su- 


“preme Court held as follows: s 


2In:.Chenery,. supra, the Supreme. Court 
allowed the. retroactive application of a Tule 
even though the ill effects of doing’so were 
much greater than in. the instant case. There; 
the SEC had ordered the parties to surrender 


stock purchased by them, at original cost, plus. . 
‘interest, despite the total. absence. of any pre: 
vious decision by SEC by “which they could 


have known that they: were’ violating SEC 


restrictions on securities trading. by purchasing 
the stock, ‘Thus, the SEC’s order barred the — 


shareholders from ‘realizing a: profit on. the 
shares in question. This totally. unexpected and 


unforseeable financial loss was: clearly a severe | 
“511 effect.’ ‘Nevertheless, the. Supreme Court:. 


did not disturb ‘SEC’s conclusion that the ill 
- effect of: voiding the pur chases’ was outweighed 
by the adverse effect on securities regulation 


which might result from allowing the sales to | 


stand. In the instant: case, the rejection of 
Runnells’ offer was reasonably forseeable, had 


Stewart heeded the requirements of the regula- 
tions, and,, therefore, the ill effect is much less) 
onerous than that. recognized as: ace othe by 


the Supreme Court in Cnenerys® ae 


“Dp. EL PACK. (on RECONSIDERATION) — 
November. 9, 1978 


applied: and: that, 


. That ee action atone nae a : 
retroactive : effect. fis]. ‘not. necessarily 


fatal to. its validity, Every case of first . 
impression has a retroactive effect,’ 
whether ‘the new principle is announced 
bythe court or by an administrative 
But such retroactivity. must be _ 
balanced against the mischief of produc-. 


agency. 


ing a result which is contrary to a statu- _ 
tory design or to legal or equitable prin- 


ciples. If that mischief is greater than the — 


ill effect of the retroactive application of . 


anew standard, it isnot the typeof retro- _ 
activity which is condemned. by law. 


The instant case is, effectively, a 
case of first impression before the: 


‘Department. The. Board had pre-. 


viously announced in Robert C.- 
Leary, supra; Evelyn Chambers, 27 
IBLA. 817 (1976); °Wélliam Ff. 
Sparks, 27 IBLA 330, 88 I.D. 538 
(1976) ; and Rebecca J. Waters, 28 
IBLA 381 (1977), that the plain 

meaning of 43 CFR 3102.6-1(a) (2)- 
accordingly, 
agency statements were due where 


agents, such as ‘Stewart, affixed. fac- 
similes of offerors’ signatures on the 


drawing entry cards on their behalf: 
However, Stewart had not received 


7 notice of these decisions at the time 
it: filed Runnells’ offer. | 


Applying the Supreme Court’s So 
analysis here, it is clear that the “ill 


effect” of eolee the agency-state- 
-ment rule to Runnells’ offer is far 
less than the. “mischief” to the oil 
and gas simultaneous offer system;, 
especially the “mischief” to other. 
qualified oil and gas offerors who 
would otherwise ‘be entitled to. ob- 7 


tain the leases affected. | oe 
. The only. “G11 effect” of fais 


| gies rule in this case would: cbe that 


422 
ae “Runnells: (aad others who inould: 
~ benefit from its pr ospective applica~ - 
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tion) will not receive a lease. On the 


other hand, prospective application 

~ would allow each such unqualified: | 
offeror to receive an oil and gas 

lease in place of another offeror who > 
has complied with all the regula: ~ 


_ tions-applicable to oil and gas lease 


: offers, and thus has era Pa 7 
) ; - Wahlenmaier, supra at 43. 


7 ity. 


 toastatutory design,” in that, under 
-80-U.S.C. § 226(c) (1970), only “the 


person first making application for 
the lease who is qualified to hold-a 
lease” 


is entitled to receive it. This 
section “is: mandatory | in directing 


that a lease be issued to the per on : 
(a) who first makes application. and 
(b) who. is qualified under certain. 
other sections of the Act to hold'a 


lease.” McKay v. .Wahlenmaier, 


supra at 39. (Italics. supplied). ‘The. 
instant case concerns the former re- 
quirement, z.e., whether: Runnells’ 
application “was in such form: and. 
_ was filed in such circumstances that 
he was entitled to have it entered in ~ 
the drawing. In other words, was 
_ he properly qualified as an appli- 
cant?” Ibid. The standards for de- — 
- termining whether one is “qualified. 
asan applicant” are set by the Seecre-.. 
_tary through rules and regulations | 
_ adopted for this purpose. 30 U.S.C. 
Thor-Westcliffe De- 
| velopment ve Udall, 314 F.2d 257, 
259-60 (D. C. Cir. 1963), cert. denied 


§ 189 (1970) ; 


878 U.S. 951 (1963) ; MeKay: Vv: 


= Wahlenmaier, supra at 49-43 ; Bal- | 


lard BL “Spencer Trust, Tie 18 


- IBLA 25, oT (0%); 9 aff'd Ballard 


aS 


DEPARTMENT OF THE INTERIOR — 


Soh a. esau would ae scntaay = 
7 did not meet one of these regulatory &: 


185 LD. an 


ye ‘Spencer Trust: ve M orton, supra. ; 
Uuless arbitrary or capricious, each. a 


of these regulations has “the force 


of law”. and: must be met in order | 
tor an offeror to be considered to 
have filed a valid application. be ag ae 
Chapman v. oe 
Coat Co., 338 US. 621, 629 (1950) 5 a 
Thor- _Westeliffe Development Co. Ve 


‘Sheridan- Wyoming 


Udall, supra at 259-60; McK ay Vv. 
The Board has held that Runnells: 


requirements. He did not submit a: 


valid application, and, therefore,, 


was not qualified as an applicant... 
A holding to the contrary would 


work the mischief of ignoring this 
statutory mandate at the expense of 
another offeror for parcel UT 1408 
in the Aug. 1976 drawing in. the 
Utah State Office, BLM, who met 
AL the qualifications of the regula- _ 
: tions,, and who is therefore the per- 


son to whom this lease must. be 


awarded, Allowing an unqualified 
first-drawn entrant to receive a lease 
-would infringe on the rights of the 
-second- daw qualified offeror. See — 
Ballard Be Spencer Trust, Inc. v. 


Morton, supra at 1070. See. also 


Boesche v. Udall, 373 U.S. ‘479, 485 


(1963).;.-Moss_v. Andrus,. SUpTas 
Southwestern Petroleum Corp. v. — 
Udall, 361 F. 2d 650, 654 (10th Cir. 


1966); More eover,. to do.so would be | 


irreconcilably at odds with the De: 


partment’s obligation to follow its . 
own. regulations. McK ay V. Wahlen- ty 

maier, supra, "This statutory man- 
date and the judicially directed = == 


obligation — of the. Department. to 


recognize only interests of oe true eae 
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: qualified offeror require ‘that pe 


nells’ offer be re] jected. 


The closely. correlative: case of | 
2 Robertson. v. Udall, 349. F.2d 195° 
(DL. Cir. 1965), dealt with an oil 
and: gas applicant’s failure to com- 
_. ply with the requirements. of this _ 
same regulation (since somewhat 
e amended) to disclose an agency in-— 
__ terest. and an agency relationship. 
~ The Court. held. that the discovery 
of this defect, upon: subsequent i in- 
| vestigation, rendered. the mineral _ 
lease. offers ineffective, saying, at 


498: | 


{31 Appalian contend that. “there 3 is 
a some evidence of a departmental practice 
in the past to apply the agency regulation 
| only in those cases. where the lease offer 
=< purports on its face to be signed by -an 


agent and where the agent is shown to 
 haye made the selection of the lands. In. 
> this latter respect, it is claimed that there 
has been no opportunity to show that ap- 
_ pellants.did in fact select their own lands.. 
.. But the regulation does not, in our. reatl-_ 
ing -of it,. say or fairly. imply: that these 


conditions attach ;: and, . whatever, may 


. BAS “the D.C. eee inscecall ¢ in Thor- 
Westclife Development v. Udall, 


other than ‘the person first making applica- 


| tion.’ ” Id. at 259: It is onty. by compliance with 
. the. Department's implementing regulations 


that one may qualify as an applicant. Id. at 


“Prust, Ine., supra. at 27, afd Ballard A. 


-, Spencer Trust, Inc. v. Morton, supra: ee 
“TI ]f the first drawn offer is. not aiGen bahia . 
by. reason of some failure to comply with the | 
regulation it cannot be. afforded a priority. as - 
of the time it was. offictally. filed. The next —~ 
drawn offer in acceptable form earns priority” 
as. of the date and time of the simultaneous — 
‘filing; and that offeror is first qualified as a” 
_ -matter of law.to receive the lease. See 43 CFR. 
- -8112:2-1 (a) (8) 48 CFR 8112.4-1; MeKay .v,. 
| Duncan ‘Miller, 17 | 


- Wahlenmaier, [supra] ; 
“IBLA 267, 268 (1974).!" 


| r CONOTR: 


| supra, . 
_. although. the. Department is given permission 
by. the Act to take certain discretionary ‘acts, 
*4t is {not] permitted. to grant.a lease to one — 


have bees their eesoeniion within the 
| Department: on other. occasions, we do not 
_ think that the ‘Seeretary was disabled 


from applying the regulation in: this in- 


stance: in what. clearly appears to: have 


been not. only its letter but its spirit. Po 


[Italics in original. af 


Therefore, pursuant to ‘the: au- 


chority delegated to the Board of — 
Land Appeals by the Secretary of 
the Interior, 43 CFR 4.1, the deci- 
sion styled D. EZ. Pack, 30° IBLA 
166, 84 L.D. 192 (1977), on recon- 
sideration, is hereby affirmed and | 
‘sustained. i ae 


. Epwarp WwW. Sromsine, . | 
Administrative aed : 


-FRepertox Fisuman, 
| Admamastrative Judge. 


I. CONCUR IN THE RESULT: 


7 Je OAN. ‘3B. Tuompson, 
7 Administrative J. ae 


J osEPH W. Goss. (Concurring sepa 
rately), — 


7 Administrative J Judge. 


hcl ide JUDGE 
GOSS CONCURRING: 


“While. the: case las er ee : 
259-60. As we observed in Ballard H. Spencer “-arened and briefed, I feel that 43 ~ 


CFR 3102.6-1(a) (2) is sufficiently ne 
- Clear. Robertson v. Udall, 349 F2d | 


195, 198 (D:C. Cir. 1965), cert. 
demed sub nom., Miller v. Udall, . 


885 U.S. 929 (1966). Accordingly, 
the Department must focus its con- _ 
cern not only on John 8. Runnells, _ 
the No. 1 drawee, but also.on the — 
le interests _ cr Seott, A. Harris and - 


J udith S. ‘Bolte whee cards: 


“were drawn ‘second and third. Fur- 


‘ther, the Department: must also ‘keep 


| in mind the interests of the second. 
‘and third drawees in- such cases as . 
iv. Morton, 544.F. 2d 1067. (10th, Cir. 7 

1976), the’ Tenth Circuit ruled in 

effect that.the: former consequences. 
continued to obtain for failure. to 


‘Robert. @. Leary, OT. IBLA 296 
(1976), decided. prior to . Pack. : 
_. Priority is earned not only by an of- 


 feror’s: card being. first . drawn. but 


also. by his timely: filing of the re- 


 quired'documents. 43 CFR 3112.41. 


The dictum,in A. ¥. Shaffer, 73 
LD. 293 at 300 ( 1966), is contrary 


~~ to.the view of the Circuit Court. in 


Robertson, supra. In Pack, the sec- 
ond and third drawees Harris and 


Bolander had of course no opportu- 


nity to present their views during 


the Shaffer deliberations in 1966. 


Their interests should not now be 


- prejudiced by application of an in- 


correct statement in 1966 dictum. 

_ The penalty. for: ‘noncompliance 
with the regulation is alSo 
- ciently clear, despite the recodifica- 


tion of 1970. The penalty was previ- Se 


-ously expressly set out, in the various 
codes. Fig, 48 CFR 192.42(g) 
(1964) ; 43 CFR. 3123.3(b) (1965), 

(1969), (1970); Union O2t Co. of 

; California, 71 ID. 287, 292 (1964), 
— sustained in Union Oil Co. of Cali- 


fornia v. Udall, Civ. No. 2595- 64. 


 (D.D.C. filed December 27, 1965). 


In the revisions of May 12, 1970, 
sec. 3123.38(b) was transferred to 
sec. 8111.1-2(a) (4), which pertains » 
to regular offers rather than simul-. 


_ taneous filings: It now appears as 


| ce sec. 8111.1-2(d). The 1970 recodifi-- 
va cation, however, contains the fol- 


1 The several aipeals consolidated in Leary y 
are again hetore the Board | as IBLA 77-245 
et al. ot 
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ose statement: “Tt is the Depar tee" 
-ment’s: intent..In -this revision. to 


make no substantive changes inithe 


regulations.” 35.FR-9509: (1970). 


ng allard E. Spencer. Trust, Ine. 


file the corporate information re- 
quired’ by 48 CFR -3102.4-1, .al- 
though the 1970 Tecodifcalion was 
not discussed. ‘The same ‘approach 


has. been. followed. by the. Depart- 
-ment in the. numerous - 
cited by majority, supra. It is of - 
course most logical for a similar ap- 
proach to be applied for the deter- 


mination of priority: in all noncom- 
petitive leasing, whether the offer be 


| “regular” or “simultaneous. ue bags 


~ Here the regulation. does afford 


a corroboration as to the matters re- 
| ‘quired. ‘In McKay v. Wahlenmaier, 
296 F.2d 35, 43 (D.C. Cir.1955),the 

Circuit Court held that in-the deter- 


mination of prior ity the Secretary | 
must give effect even to those regu-. 
lations of lesser significance: 


It is. argued. that, since : the Secretar y 


“aevised: ‘the regulation, he alone has the: 
— right to say what the consequences of vio- 
lating it ‘shall be. Whether, that is so; we: - 


need: not decide. The Secretary’ is bound 


7 by his’ own regulation SO long as it-re- 
mains in effect. hes He is also bound, | 
we think, to treat. alike all violators of 


his regulation. He may not justify, simply 


by saying the. violation | is unimportant, — 
his departure in a ‘single case from an 
otherwise consistent policy of rejecting: 
applications which do not conform to the- 
= regulation. [Footnote omitted.]. 


es Josmpn W. ‘Goss, ae 
| Administrative J wddge. 


‘decisions Ss 


MBP se 


CHIEF . 
JUDGE. FRISHBERG — DIS- 
| ne. IN PART 


“The. ‘spécifie issue’ that: confronts 
‘us is whether Stewart knew, ” or 
should. have known. when it affixed 
Runnells’ signature. that the ‘ ‘offer 
[was being | signed’ by: an attorney 


“in fact’ or agent.” If it. knew or 


“should have’ Known, as the majority 
holds, then. its. (and Runnells’) 


failure. to: file . the: ‘statements re-. 
quired by 43. CFR: 8102.6-1(a) (2) 
‘compels - rejection | of the offer. If. 
‘not, Runnells should not be de- ° 


prived of his ‘statutory preference 


_right to a-lease. A. Me Shaffer, 7 3 a 


torney in fact or agent, or af any attorney . 
“in ‘fact or agent has been authorized to. 
act on: behalf ‘Of. the offeror with respect _ 
bo the offer or lease, separate statements. : 
over the signatures of the attorney in, fact — 
or agent and the offeror stating whether 


7 LD. 293° (1966). 
- Whether Stewart leiew or should 
have known depends upon the ap- 


plicable. statutes, . regulations and 


--case-precedents, if.any, at the time it 


affixed thestamp: Theré is nothing 

helpful in the statutes, Since this - 
_ offer ‘was submiitted in Aug. 1976, 
and since Robert OC. Leary, 27 TBLA 


296 (1976), the first: case in which 
‘this’ Board: announced its: interpre- 


tation of 48: CFR: 3102.6-1(a) (2) 


as applicable to those, suchas Stew- 
art, who affixed. offerors’ signature 
stamps, was not. decided until 
Oct. 26, 1976, there were. no prior 
holdings in ‘point. Thus, Stewart 
and Runnells were left with the reg- 
ulation itself and--whatever prior 
decisions which shed: some light on 
the subject, however: indirectly. | 
JT am persuaded that the language 


of 43 CFR 3102.6-1(a) (2), its his- _ 
tory, its purpose, and its prior ap- 
plication, coupled with a reasonable: 


-D.-E. PACK. (ON RECONSIDERATION) 
eS | November 9, 1978" 


- ADMINISTRATIVE # aaterpestatien Gh 
supra, and: Mary I. Arata; 4:T BLA 
201, 78 LD. 897 (1971), result’ as 


‘reasonably’ in petitioners’ interpre- 


“it. Shaffer, 


tation as in the majority’s. Indeed, 


BLM, the Secretary’s delegate in 
-administéring the: Mineral Leasing” 
* Act, 
-tioners.?. 


penis It as “did Bove 


1964, 43° 


Prior to Apr. -OFR 


.8102.6-1 (a) (2), then 43 OF TR 192.42 
“(e) (4) (i), provided in Me aes | 
pate — , 


(e) Each dian when first’ filed, shigit.- 
be Accompanied. Oye 


er a * ie oe 7 aes 


. (4). (i) If the offer i is signed by an ee 


or not there ig any: agreement or. under- 


‘Standing’ ‘between them, or’ ‘with ¢ any other _ 
_ person *.* * by which the. attorney: In fact — 

Or. agent or: such. other’ person is to: Te- 

ceive any interest in the lease. when. is- | 
. sued, * * * siving full details of the agree- 
“ment or-understanding, if it is ‘a verbal _ 
‘one; the statement must be. accompanied 
by a copy of any’ ‘sueh: written agreement” 

or understanding: and if such.an agree- 
‘ment or understanding exists, the state- 


ment. of the attorney in fact or agent 


“should set forth the citizenship of the 


attorney in’ ‘fact or the agent or other per- 


‘son and whether his direct. and indirect 
— in oil and gas leases, applica- 


4 ‘This case arose ‘from approval by BLM of 


-the Runnells offer. ‘As stated: in the Bureau’s 
‘brief and by Mr. McBride of ‘the Office of the 


Solicitor in oral. argument (Tr. pp. 40, 52-3, 
55-6, 85, 88-9), it was the position of BLM |. 


‘since Arata that Stewart's practice of affixing 
offerors’ signatures without filing’ an initial 


statement. did not violate: the. agency ee 


ie ene 


(426 


tions, ‘and offers including option’ for 


such leases or interests therein exceed 
. 246,080 acres.in any one State * * *, The 


statement by the principal. (offeror) may 
be filed. within. 15 days. after. the fn of - 


aay offer. [italics added.] 


| On Apr. 1, 1964, the ségulation- 
. was amended (Gand renumbered as’ 


48 CFR 3128.2(d)(1)) by deleting 


the underlined aaa thus: 5: beggin: : 


| ning as follows: 


(d) (1) If the. offer. is signed by. an at-.. 


| torney in. fact or agent, ‘it shall be accom- 
panied by separate statements over the 


. signatures of the attorney in fact or Beene 4 


and. the offeror * * *, 


The remaining language of Sd oaae 
ulation is essentially identical to 
‘that of its predecessor, as is the 
present regulation, 43. CFR 3102.6-_ 


1(a) (2). The citizenship and. acre- 
age limitation requirements remain, 


as does the 15-day allowance for fil- 


‘ing a statement by the offeror. 


discussed in A. M. ne nunte at 
299: 


as to evidence of authority . of the agent 


and ‘the statement - of - interest | by: the | 


-agent formerly required the statement not 


only where the offer was: signed by an - 

; attorney in fact or agent: (as the. regula-— 

tion now provides) » but also where the 
3 a attorney in fact or agent had. been au- 
- thorized | to act on behalf of the offeror 
with respect to the offer or lease, 48 CFR 
192. 42 ( 3) (4). (1954 ed:). In applying this. 
regulation, ‘the United States Court of — 
- Appeals for the 10th Circuit found. that 
“where an offer in the name of a pr incipal 


| had been signed by the principal himself, 
but an agent had authority to act in his 
behalf as’ to. the lease both before and 


‘after the offer to lease was filed, the agent 
was. properly required to furnish the 


_ Statement and the offer was defective in 
the absence of such a statement. Pan 
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The pepantidn: requiring the ious 


: Lae Lp. 


Ashiows Pairaiun on: vy ‘Udall, 852. 


F.2d. 82 (10th =Cir.. 1965), upholding — 
‘Charles B. Gonsales et at., 69 I.D. 236 
(1962), and distinguishing, upon the 


basis of a difference in showing as to the 
a agent’s: continuing authority, Foster. v. ~ 
Udall, 885 F.2d 828 (10th Cir. 1964), 


which reversed Bugenia Bate, 69 LD. 230 


( 1962). The Court in Pan. American and 
-also a Court in another case applying the 
same: regulation, Robertson. v. Udall, 349 
- F.2d 195 (D.C. Cir. 1965); emphasized 


that the type of work. performed by the > 
undisclosed agent in preparing the forms, 7 
in some instances selecting the lands, and 


~ negotiating for the sale of the leases was 
the very type of agency relationship con- 
‘templated by the regulations. In the Rob- 


ertson ease, supra, indeed, some of those: 


actions: were not performed by the agents, 
yet the agency relationship and the ap- 
- plicability of the regulation as deter- 
mined. 
Evelyn. R, Robertson et ah, 
e (Mar.: 21, 1963), was. upheld, 


decision, 
A-29251 


in the Departmental. 


In those cases, the. name of. the agent 
od his relationship to the principal and 


interest in the offer were not disclosed 


The judicial precedents interpret- © When the offer was filed. * * * [Italies 


‘ing the pre-1964 regulation were added] 


: Not wily did the filing i in Roberton | 
offend the pre-1964. requirement to | 


provide a statement by an undis-_ 


closed agent, but it was also found 
that the agent held a major interest 

in every filing made by.each princi- — 
‘pal. In Pon American the only de-' - 

fect. was failure to disclose. the 
‘agency rélationship. — 


In light of the elimination of the 
regulatory requirement. to submit a 


statement by an undisclosed agent, 


neither case remains authority on. . 


that issue. Indeed, contrary to the : : 
holdings in both cases, we have re- 


cently held that where an entry 


card is signed by. the offeror: but 


completed by an agent, the separate _ 
statement by the agent required by 
43 CFR 3102.6-1(a)(2) need not be 


or ee ee es “PACK (on. RECONSIDERATION) 
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m3 ‘filed. ae a Raposo, 33 IBLA 
 844.(1978) ; D. #.. Pack, 31 IBLA 


288.(1977) . 


~ What, then, dea 43 CFR 3102.4 6: 
The | majority 
_ bases its.int erpretation of the regu- 


1a) 2) 


require? 


| lation. on its purpose, ée., In order 


‘to insure fairness to all offerors i in a 
; drawing, it ig. necessary. to. obtain. 
~ the assurance of the named offeror 
and: the. agent that. the person in 
- whose-name the offer is filed is the’ 
actual offeror, and that. any out- 
‘standing interest of the agent is 
2 fully. ‘iselosed,, But, if this is 80, - 


| why. did the Department eliminate 


the requirement ofa statement by 


an undisclosed. agent? | 


The. answer 1s a in, the 

| regulations and their interpretation 

-by the .Court in Pan, American, 

Supra, and by the Department in 

_ Shaffer, supra. The requirement was: 

7 redundant and, thus, simply not — , 
ply only to those offers where the princi- 
palis named as the offeror and. the agent 

. signs in Ris behalf as his agent. [Footnote 

- omitted.] As previously pointed out, un? 
der the former wording of the regulation 


necessary.” To insure against. one 


person... having an interest Im: more. 


than one offer in a drawing, 43 CFR 
3102.7. 


vides: 


§ 8102.7 : 


Showing as to sole © panty in in- 
terest. : 


yi parties. If there are other: parties inter- 


-. ested in the offer a. separate | statement 
_ ust be signed by. them and. by. the offer-— 


OT, _ Setting forth the nature and extent 


8 The majority invokes Unton Oil of + Coli. 71. 
. LD. 287 (1964), to answer this argument. But 
_ that case was governed by the pre-1964 regula-- 


tion. More important, its rationale was. ‘imt 
plicity modified by the. distinction subsequently 


made in Shafer between ‘the ee of $102. 6 


and that of- 3102, ve 


(formerly — 8123.2(c) (3), | 
| formerly 192. 49 ( ©) (8) (iii) ) a , . 
| - the agent did not actually. sign the offer 


ae the ‘Interest. of eae in. aie offer, ‘the 
nature. of. the agreement between, them 


if. oral, ‘and. a copy. of Such agreement. it. 


written. All. interested parties must fur- 
‘nish. evidence of. their qualifications., to 


hold. such lease interest. Such. separate 
statement and. wr itten agreement, if any, 


must be filed not later than 15: days after | 


the filing of the lease offer. Failure to. 
file the statement and written. agreement 


within. the time allowed. will result .in 
the cancellation. of any lease ‘that may. 
| have been issued: pursuant’ to the’ ‘offer: 
Upon execution of the lease. ‘the “first 


year’s rental will be earned.and. deposited 4 


in the U.S. ‘Treasury. and will not be re- — 
~ turnable even | though the lease. is 28 


canceled. 


The requirements aa ndtations 


of each regulation, 43 CFR 3102.6— 


1(a) (2) and 3102. 7a are clearly de- 
lineated 3 in Shaffer, ; supra at 300: 


ee he: agency provisions make @. clear. ai 


‘Haction: between the agent and . the. of- 


feror. They also clearly refer to signing 
of the offer. by the agent in behalf of. the 
offeror.. They- should be read then to .ap- 


a statement was. required even though 


in behalf of the: offeror. ‘The: Court: in the: 
Pan American case, supra, noted’ (at 35): 


“se that the regulation had. been’: replaced 
, oe signed statement by the offeror stat a 
he j is the sole party in interest in the offer 7 
and the lease, if issued; if not he shall 
set forth the names of the other interested — 


“by an apparently: more sensible one re: 
quiring directly. the disclosure of all out 


standing interests ‘in: offers. to. lease.:> _ 


From the discussion in:that case it would 


appear that the situation ‘it. involved 


would be: considered covered now. by 43 
CFR 3123: oA c) (8), the sole party in in- 


terest, ei ucla fnow | 43 CFR 3102. 71 


2 The. Court was Anncoase. in scent that 
the agency regulation had been replaced. by 
one. requiring direct: disclosure. As pointed. out. 
above, both regulations were in ‘existence in 
1964, when the. undisclosed agent statement: re: 
quirement Was. 3 deleted from the BSOHeY. Gon here 


_ tion, 


- 428 - _ DECISIONS oF THE 


and that the agency / regulation mow 43 
 OPR 3102: 6-1 (a) (2)] could,’ not UN~ 

. -easonadly, be interpreted by offerors: as 
-. eovering only situations where the princi- 
pal ig named as the offeror and the agent 
signs the offer. bi eae as his ee . 


[Italics added. ] 


: While the iin ao is 5 die. 
tum, it is, to my knowledge, the only | 
interpretation of the amended regu- 


; | lation publish ed by the Department 
_ before. Stewart submitted the Run- 


F nells offer. 


The abemachiakea aE Acuon a : 
a tween the ag gency regulation, 3102. O~ : 
-. 4(a)(@), and ‘the interest regula-_ 


tion, 8102.7, is supported by subsec. 
(b) of 43 OER 3100.0- 5, “Defini- 


tions” 


(b) Sole par ty in, inter est. A sole party | 
in interest in a lease or offer to lease is a- 


- party who is and will be vested with all 
legal. and equitable. rights under. the 


lease. No one is, or shall be deemed to be,. 
a.sole party in interest with respect to a 
lease in- which:any other: party has any | 


- of the interests described‘in this section: 
The requirement of disclosure in an offer 
to lease of an offeror’s or other parties in- 
térest in a lease, if issued, is predicated 
on the departmental policy that all offer- 


ors.and other parties having an interest . 


in ‘simultaneously filed: offers to. lease 


-- shall have an equal opportunity for suc- 
cess in the drawings to determine prior 


ties. Additionally, such disclosures pro- — 
but may -have an- interest. in the 


_ offer. Accordingly, when that per- 
parties: where such interests constitute Son ‘signs: as ana gent he’ must. di- : 
on vulge evidence: of yo authority. to 
bind the: offeror. (3102.6-1(a)-(1)): | 
and of any agreement giving himan. 
_ interest in the offer. 3102.6~1 (a) (2). - 
~ But, since. 3109.7 always requires all 
‘interests in the lease offer to be dit 


- vide the means for maintaining” adequate 
records of acreage holdings of all ‘such 


el ok 


_ chargeable. acreage: holdings. 
{Italies : added.]” = 

: The “sole. party in “Interest” deAni: 
tion and its purposes are keyed to 
sec. 3102.7, entitled “Showing as to 
sole party. in interest,” rather than 


oF to the subsecs. of 3102. 6, which sec- 
- tion: is entitled “Attorney-in- fact.” 
As summarized i in 1 Shaffer, Supra. at, 


DEPARTMENT oF THE “INTERIOR 


: r85 LD. 


300: “Tn anor the purpose of ae. = 
closure tinderlying the agency pro: 
-. yisions is satisfied. by compliance 

with the real party 3 in interest nS ee 
vision. Phe ere *, 


‘ Thus, che pur pose” sorted t6 | 


8102, 6-1(a) (2) ‘by: the majority, “ 


2... assurance of fairness to all of- 


-ferors by disclosure of all iriterests 


in-each offer, is, rather, the express 


purpose of 3102: 7. This comports — 
_ with the interpretation of 3102.7 by — 
the court: in Pan American and the = 


Department 1 in Shaffer: oe, 
True, -3102.6- 1 (a): (2) requires: a 
statement by an agent as to whether - 
or not there i is'an agreement. between 
him and the offeror by which the 


agent has or is to receive any interest 


inthe lease‘and, if so, the citizenship 
and acreage interests of the agent. 
Since the statement of interest is 
also required by 43 CFR 8102.7, and 
since an undisclosed agent neéd not 
file a statement pursuant to rapozo, 


supra, and Pach, supra, 3102.6 can 


only be read’ as a complement to— 
3102.7, a safety device. That is, when 
the offer'is:signed. by an agent as an 
agent, the Department is put on no- 
tice that a person other. than the 


named offeror is not only involved 


in preparing or submitting the offer;: 


vulged, the 3109.6. requirement. is 
only triggered 1 where “the: principal 


is named ¢ as sthe offeror and the agent 


8} SD, Eee PACK (ON. RECONSIDERATION) — 


for November 9,. 1978 | 


signs ‘the. offer. ‘expressly. as his | 


agent. is Shaffer, SUpTG. , 


“In this. case Stewart. affixed the 7 - 
dated Oct. 26, 1976, At that timethe 
~ BLM State office dismissed the pro- 
test of Pack and was prepared to. 
issue an oil and gas lease to. Run 
-nells.. 


signature stamp. of Runnells with 
‘the Jatter’s consent. The stamp was 


oe a reproduction of Runnells’ written - 
signature. In Mary I. Ar ath, supra, 


we held tht:a stamped : signature on 
a simultaneous oil: and gas. lease 
offer was acceptable, 
was the applicant’s intention -that 


the stamp be his signature.” Jd. at 4 
TBA 2038-4.¢ “And; as held by at: 
least oné case cited’ in’ Arata and: 
/ others, the stamp need not be affixed — 
| by or.in the presence of the person 


whose signature it purports. to be. 


Joseph. Denunzio Fruit. Co. v.' 


Crane, 79 ¥F: Supp. 117 (Ss. D. Cal. 


| 1948) , vacated on. other grounds, 89. 
1950), 

rev'd,.188.F. 2d. 569. (9th Cir. A951), 
cert. denied; 342 U.S: 820 (1951) 5 


F.. Supp. 962° (S:. D..-Cal. 


Kadota Fig Ass'n of Producers v. 
Case Swayne Co. 13 C.K. 2d 815, 
167. P.2d_ 523. (1946). In. State v. 


Liberty: National. Bank and Tr ust 
Co, Add: P.2d> 281,::286-7 (Okla. 


3 homa held it to be: 


. (t]he. fundamental Tule that when. an 


- agent, acting. within the scope of his 


7 authority, affixes ‘the name of his princi- 


- pal to:a' writing, it is, in law, ‘equivalent : 
- to. an actual signing. :by..the. principal. 
Elliott V. Mutual Life. Ins., Co.; 185 Ok. 
289, 91 Pp, 2a 746 5. 3. Am. Jur. 24. Agency, ot 
Section 261. In the ‘instant case, | the de- — 
7 fendant, by_ its” stamped ‘eudorsement, a 

guaranteed to the’ plaintiff that the 


payee’ Ss signature. upon: each warrant was 
. genuine and iti As: 


| Eve eh though axed L by’ Stewart, it. 





; 4 Prior to’ feme BLM haa eonsietentin. re- 
a jected oil and sa lease offers Tene a stainped 
signature. eee ae ge 


“provided it 


(a) (2). 
381 (1977 iv" 
differ ence between that case and the 
& factual situation before us. In both 
Stewart is an undisclosed 


was obviously Renneke ‘intent. thai . 
the stamp be his signature, and it 
was, as he so indicated in an affidavit 


Lf Runnells had per sonally affixed ee 


“the stamp to a. blank card and : 
‘Stewart had. acted. identically. In | 
- selecting the. parcel, preparing the — 


card, ete, ‘the Boar cd would have 


held that no statement, by Stewart 


was. required by 48 CFR 3102.6- i 
Evely: ane hamber Ss BL IBLA > 
hie is no waterial - 


| n une agent | 
with discretion to select the parcel, . 


‘submit the card, ete.° In both cases. 
Runnells intended the stamped sige. 
nature to be his: signature. In both 
eases Runnells is the sole. party. in 
interest.” Moreover, | 
this Board regards the stamped sig- 
~ nature as. that of Runnels. Finally, | 
1966), ‘the: Bubiems: Court. of Okla- —— . 
mia | aN 5 Although in ‘Robert C. Leary, ‘surpa, and. . 
3 subsequent cases we held that sincea facsimile 


ioe signature does not raise a. presumption that. it. . 
was affixed with’ the. intent of the offeror: “it : 


is proper: for. BLM. to: require the offeror. to 


: supply a. statement of. the circumstances under . 
which the stamp was imprinted and the offers — 
formulated. If, on the other hand, the offeror’ s 
signature: is ‘holographic, then ‘it matters’ not 
whether the card was blank when signed’ and 


an undisclosed. cagent designated. the. parcel, 


. submitted the offer, ete. Such an offer has heen: = 
held to be’ perfectly proper on its face. ‘Vir ee a 


Rapozo, supra, - NOs 

®Unlike the situation in ‘Ballard B. Sencar 
Trust, Ine., 544 P.2d 1067: (9th Cir. 1976), 
where 43 CFR 3102. 4—1 clearly requires a cor-— 
porate. offeror: to submit’ eV idence. of its. cor 
porate: qualifications, . . 

7 Unlike the facts in. : ater tions aupra, and: 
McKay vy. Wahlenmaier, 


in both. cases~ . 


(226-F.2a:.35 (D.C. 
_ Cir. 1955), both cited by the majority‘in sup- 
_ port. of its: position. In -those cases-the agent 
had an undisclosed interest in the lease.offers. 


% lease, he 


430, 


7 in, both situations : opportunities for 
‘ mischief exist. | | 


~ Clearly; 48 CFR 3102.6~1(a) (2) 


= is at best’ ambiguous as to the need — 
for Stewart: to “have: filed the sepa- 


tate agency statements ' required 


therein. Moreovet, there is ample 


authority’ that Stewart’s and Run- 
_nelds’ interpretation of that reeula- 


. tion, in light of Arata, the other. 


a pplicable regulations and case 
| precedents, both Departmental and 
-_ judicial, is the correct one. This was 
also’. BUM’s interpretation and 
— gtiided the practice of most. of its 


officials administering” oil and gas | 
lease offers for 5 years, between ee 
30, 1971. (Arata), and Oct. 26, 1976 © 


(Letien y). Under compara able cir- 


cumstances the Department has 
stated that lease offers drawn first. 
in a simultaneous filing would not — 


be rejected, even though the appli- 
-eants ‘had: not complied with De- 
partmental regulations. A. Af. Shaf- 


fer, supra. The effect of ambiguity 
in the: regulations and the Depart- i 


ment? S holding 3 in Shaffer are sum- 
marized by’ the following oe 
: from. the decision:: 


Ee Ww hether’ “ragulaitiotig 
. should: be inter pr ‘eted to the. ‘detriment. of 


= pig “consider ing” 


Persons: seeking oil and. gas. leases. who. 


i would: aye ‘a’ statutory preference to a 
* the regulations. should ‘be So 
clear. that there is no- basis, for the. appli- 


- eants’: noncompliance; cand - if. there - is. 
doubt as to:their: meaning g and intent-such.. 


doubt: should be resolved favorably to the 
‘applicants. See William 8. ‘Kilroy et al., 

70: T.D. 520. Sasete ‘Donatd @. » Ingersoll, 
63 LD. 89T (1956). i 


8: The possibility of the naiebaciies: and*t use 
of fictitious signature stamps based: upon: vot- 
ing lists, cemetery registers, ‘etc.,.is not appre- 
ciably. ‘incteased ‘where only the offeror. can 
affix the stamp. Even where the offeror: must 
physically : ‘sign the cards, similar oe 
of: *OrBEry. and. chicancery exist, : 


7 DECISIONS: ‘OF. THE: DEPARTMENT [OF THE . INTERIOR 


maier,. supra; 
Ballaed. Tn 


[85 EAD. 


73 L D. at 298. 


It is true that the Shaffer offers aia fot 
comply with the agency provisions when 
filed since they were not accompanied. by — 
evidence of the.authority of the. agent: to 
sigi in behalf’ of the offerors nor was” 


there submitted with them the statement 

required of an agent concerning his ar- _ 
‘rangements with his principal, However, —_ 
it is our couclision.that the agency provi- 


sions are not so clearly applicable that 
appellants. should: be held. in compliance 
with them. . 


Td. at299-800.. 


rR eR The interests: of both the  abént 
and “principal | have . been revealed . SO 
neither of them could obtain any. advan- 


tage in a dr awing of simultaneously ‘filed 


offers. The ‘qualifications of both to hold 


a lease have been set forth:so there is-i1o 


| question in-that respect. In short, the pur- 


pose- of disclosure underlying the agency 


: provisions. is satisfied ‘by. compliance, with i 
the real party in interest. PEON EE te. @., 
now 43 CFR 3102. i Pa 


Since neither the letter nor the’ spirit 


-of the agency. regulation has been clearly 


violated . in. these. circumstances, .we. be- 
lieve that any. doubt as to. the application 
and interpr etation - of © the regulation 


| should be resolved i in the appellants’ favor 


and. that they - should not be: ‘penalized for 


~ failing to comply. with provisions. of the 
. regulation whose apse ty Is. far from 


certain. 


Id. at 300. 


The maj jority ee much; ae the 3 


5 proposition that because Runnells i is 
not-a qualified. offeror, he cannot de- 
feat the statutory preference rights 
of qualified offerors: drawn second — 


and. third, citing McKa ay Vv. Wahl on 
“Robertson, ‘Supra 
Spencer Trust, LNG 
supra; and other.cases. But thie begs © 

the question. As pointed out in foot- 
notes -5 and 6, the offerors in these. 


cases either a interests. In. other. | 
- leases or did not. comply with the re- 


quirements of other” regulations. 


oo ‘be held in compliance with’ them. a 


a +s) a 


_ 


7 ‘Here; a as in n Shaffer, 2 te only defect 7 
 swas-the lack.of an, accompanying 
- statement of the agent’s interest. As. 

. in Shaffer, neither Runnells: nor 
Stewart ‘violated: the .substantive 


requirements. of. 43°CFR. 3102.6 or 


8102.7. And, as in» Shaffer, the 
“agency provisions.are not so clearly | 


* applicable that [petitioners] should 


Accordingly, | although - TI. con- 


7 ‘curred 4 in the decision we are ‘recon-— 
ae sidering, Dy E..Pack, 30 TBLA. 166, 
84 L.De 192 (1977), LT would vacate 

that decision and affirm the decision 


of BLM awarding | the lease to Run- 


‘nells, However, because Lagree with © 


the majority that 48: CFR 3102.6-1 


“(ay (2)< should: ‘properly: be: inter- 
preted ‘as ‘requiring submission of: 
the separate. statements by agent — 
_ and offeror where the agent affixes | 
the signature of the offeror, I would | 
_ hold. that™ such interpretation. and 

the’ ‘requirements that flow there- 
a from be applied prospectively. See. 

_ Safari v. Udall,” 804" Pad. Sa 


©. C. ‘Cir. 1962). 
‘This ‘leaves the’ Ghettion: Ae “the 


date from’ which the reqitirements 
wee or should be required, The 

| ‘earliest. date’ would be that of-dis- 
a semination of. the first decision: i in.» 
which we so ‘interpreted the regula- 
tion, Robert 0. ‘Leary, supra; its 
Since dis-— 
semination ‘of that. decision took. 
some time, a reasonable: date ‘would. 


date was Oct. 26, ‘1976. 


be Jan. 1, 1977. ' 
Since’ Leary, Stewart and, its. ae: 


_ fer or clients have ‘beeri’ attempting : 
to comply with that holding and its” 
interpretation: of the’ requirements | 

.. of 3102.6 by submitting: statements _ 


DES “PACK? tow uconstDuRatioN): 
a _November 9, 1978 | 


et inter ast by ceanb aad offeror: "The 2 


-latter’s signature ~is: affixed—pre- 
sumably. by. Stewart—by the same 
signature stamp. as that.on the offer. 4 
‘This practice has been. condoned by | 
many officials of BLM.-When.the 
problem: reaches us, as it: inevitably | 
—-Tnust, . application: of: the’ majority — 
-rationale would-compel the conclu- 

a “sion” ‘that -the.- offerors’ statements 
‘must: be signed. by the’ offeror: ‘per- < 


sonally. The question that follows is 


whether the. offeror may affixhis 
_signature by. stamp or must sign. by 
hand. In fairness to BLM, “petition- 4 
ers and: the public, and. since:the 


pr actice germinated: from our. dect- 


sion in Zeary,1 feelthat wecanand 
should: rule on: that.question ‘now, 
-for-it flows directly from the-issue 
-before us, coupling that ruling ‘with . 
our holding in this ‘case. 


. Therefore; I would hold aren this | 


. déscision; requiring the: subniission — 
of ‘the ‘statements required. by. AS. 
CFR 3102.6, he prospectiveandtake 
effect, Jan. Ae 1979. Fhis would-pro- 
vide sufficient time for its dissemina- 
tion- In. addition; it-is my: opinion — 
that the: past, practice’ of: signing ~ 
such. . -statemerits -by ‘affixing:the 
stamp. of the offeror-was not. clearly 

in’ violation: of 3102.6; regardless of 
by whom: «affixed. Thuis, those: of 
ferors-. whose signatures: Were:.so 


affixed “should: not: be penalized: for 


. failing to comply with provisions. of 
the regulations. whose: applicability 
~ is far from certain’? Shafferssupra. 
However, I would’hold’ that:from _ 
Jan.-1, 1979,-such’ statements must __ 
be: sipned oo the: oe in es a os 


by: hand... = 
“Unfortuiiately, 48.  OFR 3109, 621. ee 


: -stainped the ‘card... 


“a (a) ey remains ambiguous, a as ase 
 #BOCRR 3112: 2-1(a), ‘requiring: of- 


fers to'lease to be: “signed. and: fully 


‘executed by the: applicant or: his 
_diily “authorized agent’ invhis:be- 
~ shalt? which*led to our holding in. ~ 
_ Arata: Nor has this Board been’ a 
 “todel-of clarity. While. Mary Ax ata, 
-. ‘submitted:” an’ affidavit that’ ‘she — 
stamped: the card: withthe intention — 
—of-it being her signature, the Board — 
never stated that the: stamp: need be 
affixed by the: offeror. ‘On the:con- 
‘trary, our language was quite. broad, | 
‘and3<in: “eonjunction. swith: the: cases | | 
| -cited:. implied’ that’ the: offeror’ s in- "the consent of the. offeror,. affixes: the OF- .. 
7 “no ti who feror’s s. signature to the ecard? | 


; discretion. ‘and consider’ other ‘issues pre- — 
sented by that case, 9 7 


stent: -should: — Ov 


TI feel the. Boards was: corr rect in its 


Wolding: on’ the’ narrow isstie -con- 
: fronting: it-in Arata. However, it 
was’ obvidus-to tis’ and should: hae 
2 been obvious to the Department that — 
im order to:resolve one ambiguity we | 
-. -%aisedothers. I seriously” question. 
.2 whether: the: Department. ‘intended — ou 
to: provide: in 43° CFR B112.2-1(a) 5 gee ator/ amanuensis 
that. ‘simultaneous: offers: could - ‘bo . fined: by. the Secretary. 
signed: witha stamp—by the offeror, , 
‘agent,: attorney-in-fact,. or. anyone 
_ elses: doubt: that: the: Department. 
, foe contemplated use ofa stamp when 
 didecided Shaffer. But our. function 
4s the interpretation and application ~ 
of existing law and’policy, not-their 


“formulation. ‘Granted; -interpreta- 


a ‘tion’ and formulation are not always — 
capable of. separation. Nevertheless, . ‘ 


E judicial: restraint -is. imposed: upon 


-us:in:.a: very real-sense and we: must. | 
bewary of: rulemaking by adj udica- 


~ _ tion: ‘Thus,:.‘we: hoped the Depart. = 
oo cONCUR 


‘ment’ wwould-reSolve: the’ regulatory 


| i: ambiguities that lead to and:flowed. 
from: 





breea: byt rulemaking. ‘Unfor- 


_ DECISIONS: OF. THE ‘DEPARTMENT OF. THE INTERIOR 


“Tigh & 


x cases pr esenting ‘similar issues. * “# ae y 


i978, 


: tempted _ to. overrule, ; 


- B112.2-1(a) as | 
graphic. FSM such | holding ; 
: would: ‘be manifestly. unfair to. all ; 
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Goatelay ae never did. The public, faa oe 
BEM, and the ‘Board: were left to 
gr apple. with the erisuing Se 

‘on andd hoe basiss 3° 6 stb 


‘Invhis. tiiéinomixidtum: ‘of Dees 19, as 
1977; directing the Board to-recon- _ 


sider. its earlier: decision: re the 
“Secretary, stated as follows :- ee 


_ The’ issue intended to “be covered ee 


“Whether. ee donmiulator /Aumanicoste 


test applied by. the. Board in. Pack ig ap- 

: propriate. to: determine ‘the. “applicability 7 
‘of 43 CFR 3102. 6-1 (a) (2)° (1976) “when Ps 
- someone other than: the offeror: both com- 
 pletes - the. drawing entry - card) and, with 


The ‘Board, of” course, may. exercise ‘its 


- In addition, the: Board: may y consolidate 


the reconsideration. of. Pack with. other 


fa 


The Board i in ‘its Order of Mar, 31, 


issue. _de- 


Therefore, although I ore be 
Arata, cwith 
‘and. interpret 


prospective. offect, 7 
requiring holo- — 


the ‘Department to consider. such an 


amendment, as well as others, in or- 
der to. clarify its intentions regard- ao 
ing the, simultaneous, filing. ‘Pro- 
ccodures. pa | 7 


_Newron FRisHpere, ao 


Oo hie fA Administrative J fu ge 


: Dover: AS Ey: _Hiexmques, oe 


granting reconsideration and - ; 
scheduling. BR , pre- -briefing - confer- 7 
ence, limited the proceeding, to the 


FROM: SOLICITOR 


SUBJECT: CRIMINAL J URISDIC- 
TION. on THE SEMINOLE RESER- 


aay | 


“CRIMINAL ‘Suatsbiodton’ ‘ON ‘THE ‘SEMINOLE’ RESERVATIONS 433 - 
-IN FLORIDA | ie 


: “November Ly, 1978. 


| CRIMINAL J URISDICTION ON THE 


SEMINOLE © | RESERVATIONS | IN . 


| FLORIDA 


Taitanare ‘Criminal - ‘J urisdiction— 
indian -Tribes: 


Tribes: Sovereign Powers: 


. roe ‘Indian tribe may exercise. -erim- 


inal ‘jurisdiction: over its: members con- 


currently ,with a State where the State _ 
has. assumed jurisdiction over, the tribe’s, 


reservation pursuant to Act of Aug. 15, 


1953, Pub.L. 280, 67 Stat. 588, 18 USC. i 
ee 1958, Pub, Li 280, 67 Stat. 588, 18 


§ 1162 (1976). 


: The letter of the Assistant. pate) 7 
to the. - Minneapolis Area Director, 


dated qi une 4, 1954; Solicitor’ s Opinion 


M-36241, Sept. 22, 1954; and the 
- Solicitor’ S Memorandum | of Feb. 13, 
1961, ‘to the Regional Solicitor, Port- 
land, ‘are overruled as far. as incon-. 
- sistent with this ae me | 


: Mt-36907 


OPINION ‘BY SOLIOITOR 
_KERULITZ, OFFICE OF 
THE SOLICITOR 


TO: 
INDIAN. AFFAIRS 


ENFORCEMENT SERVICES _ 


VATIONS IN FLORIDA 


This responds to your request of 
Mar. 31, 1978, for an. ea on, nthe . 


7 286189794 


J urisdiotion—In dian | 


a 7, Noo. th 1978 


“jurisdictional stetugr of the hires 


Seminole ‘reservations in Florida: 


Big Cypress, Brighton and Holly- 


wood. Since the attachments to-your 


memorandum indicate that the tribe 


and the State ‘are concerned with © 
_ development of ‘a law ‘enforcement — 


program, Iwill limit this discussion 
a eriminal jurisdiction. : 
Florida has assumed criminal ’j ju- 


risdiction over ‘the Seminole reser-:- 


vations pursuant to Act of Aug. 15,. 


US. C: § 1162 (1976): See Florida | 


Statutes § 285.16, Also, by § 285.061, 


Florida authorized the transfer of 
certain: State ‘reservation lands :to’ — 
the United States in trust for the 
Seminole Tribe, reserving criminal. 
jurisdiction over them in accordance — 
with § 285.16. Thus, Florida clearly: — 
has authority to exercise criminal: — 
jurisdiction. over the e Seminole eat 
ervations, , .* 

Florida has, oe F ijt Statutes — 
g 285, 17 and § 285.18, created @ Spe-. 


cial. improvement district within ie 
. the. Seminole reservations, 
~ nated. the governing body. on the. 


ASSIST ANT ‘SECRET a ‘Seminole. Tribe as. the. governing 


desig-. 


body. of the special improvement. 


cree district, and vested the. tribal gov- 

ATTN: ‘CHIEF, ‘DIVISION oF LAW. 
_ —"* forcement powers under State law, 
ard particularly the power to plan and 


erning. body" ‘with certain law en- 


implement law enforcement: ‘pro-— 
grams for the benefit of tribal mem- 
bers and the power to employ per- 
sonnel to. exercise law enforcement 
powers, including the investigation 


of violations of any of the criminal — 


laws of. the State ome ‘within 
| tone “SBD, No, 12° 


| 434, 


the reservations. S56. 285.18 further 


provides that all law enforcement — 


personnel employed, shall be .con- 
sidered ‘peace -oflicers for all pur- 
poses ‘and. shall have the authority 
to bear arms, make, arrests, and ap- 
ply for, serve, and execute search 
warrants, arrest. warrants, - capias, 
and other process of court, within 
the reservations. It. also requires, 
however, that all law enforcement 
officers employed meet certain State 
standards, which are enumerated in 
—.§ 943.13. In exercise of the powers 


i delegated to it by the ‘State, the | 
tribe is, of course, subject. to the 
7 ed exclusive criminal jurisdiction. 
in the- States, and this position 
found expression as late as 1970. See 


superior authority of the State. 


_ The question whether the tribe 


a may, apart from its State-delegat- 


ed “powers: and in exercise of its. 
sovereign authority, enact.its own 


law and order. code, establish a 


Dost tribal court and authorize. tribal po-' 
. Jice to’ enforce’ tribal law depends 


upon whether ‘the tribe | “possesses 


criminal jurisdiction, by virtue of: 


its: sovereignty, concurrently: with 


— the Pub. L. 280° jurisdiction. exer-- 
cised by the State. As you know, | 

this office has already expressed the — 
view that Pub. L. 280 did not divest 


Indian tribes of their part of the 
previously- existing concurrent Fed- 
eral-tribal jurisdiction but trans- 


ferred only Federal jurisdiction to 
the States, See Memorandum of the 
Acting Associate Solicitor for In- 


cian Affairs, July 18, 1976. Similar- 
~ ly, in response to an analogous ques- 
tion, that office concluded, on Apr. 
11,1978, that the Kickapoo Tribe of 
Kansas retained the power to. exer- 
cise criminal jurisdiction over In- 


- dians on its lands concurrently with © 
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the State and the Ueaeral Geek 


ment after passage of the Act. of 
June 8, 1940, 54 Stat. 249, 18 U. S.C. 
§ 3243 (197 6), which soured on 
the State of Kansas criminal juris- 
diction over offenses committed by 
or against Indians on Indian reser- 
vations, . 

Since you have again Se, the 
question, and since the Department 
has, in the past, taken a position 


_ contrary to the current one, we will 


geld to ppm the 1 Issue | in more 


detail. 


The earlier position of the De- 
partment was that Pub. L. 280 vest-. 


the Department’s letter on the Met- | 
lakatla Amendment to Pub. L. 280 
by the Act of Nov. 25, 1970, 84 Stat. 


1358, in House Report 1545, Ost 


Cong. Qnd Sess. (1970). The De- — 


partment did not always act con-— 
| sistently. with that. position, how- 


ever, even prior to the 1976 memo- 


y andum from this office... 


Several tribes: in Pub. Tae 280 
States, including the Miccosukee 
Tribe in Florida, were certified in — 
1973 as performing law and order” 
functions for purposes of the Omni-- 


bus Crime Control and Safe Streets 


Act of 1968, 82 Stat. 197. See 38 FR 
18758-1387 59. The Seminole Tribe of 
Florida was certified in 1975. 40 
FR 22152. | 
The Department’s former posi- 
tion was apparently first enunciated 7 
JtAn amendment to the Miccosukee. Consti- 


tution authorizing - the, Miccosukee: Business 
Council to enact a. law and order ede: EAS: 


- approved’ by ‘the’ Acting “Commissioner - of In- 


dian Affairs op Mar. 31, 1977... 
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in a tes dated J une 4, 1954, from 


Assistant Secretary Tievas. to. the 


_. Area Director in- Minneapolis. That 
| letter stated : 


” Although. there has been no interpr eta- 


tion of the act of Aug. 15, 1958 (Public. 
Law 280-83d Cong.), by the Federal 


courts, it. is our view-that the act, by 


providing that the State shall have juris- 


diction over crimes and offenses com- 


mitted by. or against Indians in the In- 
dian country to the same ewtent that the 


State has jurisdiction over crimes and 
-_ offenses committed elsewhere within the 


State, except as limited in Section 2(b), 


made such jurisdiction of the State. ex- 


clusive. The extent of the State’s juris- 
diction is full and complete and permits: 
of no such jurisdiction by any other body 


save. the: Federal Governinent : and sub- 


ordinate. agencies of the state itself. The — 


act also explicitly states that the erimi- 
nal laws shall have the same foree and 
effect within Indian country as they have 
elsewhere within the State. The effect of 


this provision. clearly is to extend both: 
the :substantive and. procedural laws of. 
the State to crimes. committed by Indians: ‘ 
‘Thus, State law defines not only the crim- | 


inal - offenses against the State and the 


- penalties therefor, but it also defines the . 
courts in which and the manner in which . 
persons accused - of committing such of- 


fenses are to be tried. (Italics i inl original) 


That view was adhered to, with-. 
out further analysis, in pier docu-- 


ments. 2 However, the position. seems 
never to have been the’ subject of 


any considered legal analysis and 
now appears to be in conflict with 
‘principles enunciated in recent de- 


_ cisions of the Supreme Court. 


The’ apparent rationale of the. 
view. v set: forth i in the 1954 letter es 


“2 Solicitor’s: Opaiode ‘M-36241,- - Sept. 99, 
- 1954; Memorandum of the Solicitor, Heb. 13, 
1961.0 


not, | 
‘That. view appears to rest entirely | 


in. fact, withstand anal ae. 


on an assumption that the exercise — 
of tribal jurisdiction would in some — 
way lessen the States’. jurisdiction, 


The exercise of tribal jurisdiction, 
however, would not and could not. 
deprive the States of any jurisdic- | 


tion. It i is well established that. ex- 


-ercise by one sovereign of jurisdic- 


tion over criminal offenses is not a 
bar to exercise of jurisdiction over 


_ the same offenses by another sov- 
ereign, and it is now clear that In- 


dian tribes are sovereigns separate, 
not only from the States, but from — 
the Federal Government as well. 
See, United States v. Wheeler, 4.5. 
(U.S. Supreme Court, No. 76-1629, 


‘March. 22, 1978) and cases cited 


therein. Thus, the fact that an In- 
dian tribe. exercised jurisdiction. 
over certain offenses would not af- — 
fect the right of the State to exer- 
cise jurisdiction. over the ‘same of- 
fenses .The State would continue to — 
have, within the tribe’s reservation, 
that jurisdiction which P.L. 280 


conferred, i.€., jurisdiction “to the : 
same extent that such State has ju: 


risdiction over offenses. committed! 
elsewhere within the State.” 
The ultimate question, of course, 7 


is whether the sovereign power of : 
‘Indian tribes i in P.L. 280 States ta | 


exercise criminal jurisdiction over 


‘Tndians’ within’ their — reservations 


has been withdrawn, The Supreme > 


Court. held, in Oliphant v. Sugua- 


nish, Traian rive, 485 U.S. 191 ; 


(1978), that sovereign tribal powers. | 
could be withdrawn. expressly : by. 
tr a or statute « or. by implication | 
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as a necessary “result of the depend- 
ent status of Indian tribes. Oliphant 
at p. 17; Wheeler, supra at.p. 10. In. 


& Wheeler, the Court. held that: the 
power to prosecute members for 


: tribal offenses did not fall within 
the part of sover elgnty which could 
be’ lost implicitly by virtue of de- 


pendent status. Wheeler at -p. 12. It 


- follows‘ then that'only by express 
act of Congress may this Deve be» 


terminated, 


* P-L. 280: explicitly. a ehdnawe 


_ Federal jurisdiction in Sec. 2(c) of 
the Act; it did not, however, ex- 
plicitly:: ‘withdraw: tribal. jurisdic- 
tion. ‘Av withdrawal of tribal juris- 
diction by necessary implication 
might» reasonably be inferred af 


continued tribal. jurisdiction | were. | 
_ tional” States (other States given . 


permission. to assume: jurisdiction). a 


- inconsistent with State jurisdiction. 
Yet, as discussed above, there is no. 


| caherent? inconsistency in the’ con-— 
current exercise of criminal juris: 
diction by the tribes and the States. 


Rather than conflicting with the 
Congressional purpose in. confer- 
ring jurisdiction.on the States, in 


fact, the establishment. of viable 
| "tribal, Jaw enforcement... systems 
would further that purpose. The. 
legislative. history. of P.L. 280. 
makes abundantly clear that..the © 
overriding , intent of Congress was. 


te overcome the “problem: of law- 


Jessness on Indian reservations:and 
the absence of adequate tribal insti- 
enforcement.” : 
Bryan y. Itasca County, 426, US. 

373, 89 (1976) 2 : Tribal, law en- - 


: tutions — for — law 


. 3 See also -S. Rep. 699, “38rd Cong. Ist’ Sess. : 
(1953) ; Hearings on H.R. 459, et al., before 


the Subcomm. on Indian Affairs of the House 


Comm.:on Interior and Insular ‘Affairs, 82nd’ 


Cong., 2nd Sess., D. 14 et. seq. peoeeeers of. 
Rep. pa ad , 
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forcement programs conducted, in 
addition to, or in conjunction with, 


State programs would even: more 
effectively carry out the purpose of 
the statute. Since continued tribal 
Jurisdiction would not be inconsist- 
ent with, and in fact would further, — 
the purpose of P.L. 280, it cannot:.- 


— be said that tribal. sical was) 
expressly or by necessary implica: 


tion withdrawn by that statute. 
Moreover, construction of the j ju 
risdiction. conferred on the States. 


by -P.L.. 280 as exclusive of. tribal. a 


jurisdiction would: have an. inci- 
dental, but not insignificant, : anom- 
olous result with respect to the dis- 


| parate treatment of tribes in the 
“mandatory” States (those listed in. 


the statute) and tribes in the “op- | 


Congress excepted from the grant’ 


of jurisdiction to the mandatory 


States those reservations which this: 
Department had reported:as having 


| reasonably ‘satisfactory law ‘and: 


order systems and which objected to 


State jurisdiction. (The effect of 


these. exceptions, of..course, was to 
preserve the existing Federal-tribal 


jurisdictional scheme.) The. Op- 


tional States were authorized - to 


assume jurisdiction without regard 
to the adequacy of tribal law en- 


forcement systems. If the assum p- 
tion of jurisdiction by these op- 
tional States is construed as ousting. 


tribal jurisdiction, then Congress _ 
must be seen as having conferred. : 


upon those States the power to do _ 


what it declined to do itself with — 
respect. to tribes 3 in the e mandatory 


4 S. Rep. 699, supra, note 3, at: 6. 
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_ States,. es Saisband: « satiatactory 


tribal law’ and order programs: If, 


however, State. jurisdiction is con- 
strued as concurrent with tribal: ju- 
risdiction, such an anomolous result 
Js apideds) ee ake 8 : 


‘In Bryany. ., tasca C re supra, . 


the Supreme Court. construed the 


civil jurisdiction provisions of Pub. 


iL, 280, holding that these provi- 


sions did not impliedly authorize. 


State taxation of Indian property. 


The. Court found that Pub. L. 280 — 


was not meant to effect total assimi- 
lation or to undermine tribal gov- 
—ernments, 426 U.S. at 387-388. The 


. right to enact and enforce criminal 


laws against members has always 
been recognized as a fundamental 
_ aspect of tribal self-government, as 

the Supreme Court has recently re- 


affirmed. United States v. Wheeler, 


| supra at p. 8. The:removal of this 


_ power would clearly. have the effect 
of undermining tribal self-govern- 


ment, and such a result should not, 
~ consistent with the Supreme Court’s 
interpretation of Pub. L. 280 in 
Bryan and. .with the - principles 
enunciated in that case, be inferred. 


_ Another recent decision. of. the | 


Supreme Court gives added weight 


to our. reluctance to read into Pub. 
L. 280 an. implied withdrawal of 


tribal .criminal jurisdiction. In 
Santa. Clara Pueblo. v. Martinez 


—U.S.— (No. 76-682, May 15, 


(1978), the Court dedlined to find in 


. the Indian Civil Rights Act, Act of 
Apr. 11, 1968, 82 Stat. 73, AT, 25 


U. S.C. §§ 1301-1308 (1976) , an:-im- 
plied. Federal remedy beyond the 
habeas corpus remedy provided in 


the statute. The Court found, énter 
alia, that an implied remedy; sehic 


‘vould constitute an intrusion mto 
tribal sovereignty, was not plainly 
required to give effect to Congress’ 


obj ective in the statute.. (Slip opin- 


ion at pp. 11-12, 15). In like man- 


ner, an implied ee of tribal » 


ak jurisdiction, a clear. intru- 
sion into tribal-sovereignty, is not 
required to give effect to Congress’ 
objective 1 in Pub. L, 280. | 

_ The -recent decisions of the Su- . 
preme: Court, taken together, in- 
dicate that such a fundamental . 


sovereign power as law enforcement | 
authority may not be withdrawn by 


statutory. implication when such an 
implication is not necessary to the 
objective of the statute, I conclude, 


therefore, that the Seminole Tribe. 


of Florida retains the sovereign 


power to enact its own law and 


order code, ‘establish a tribal court 
and authorize tribal Dolice to. en- 
force triballaw. 

The letter of the Assistant coe 


retary dated June 4, 1954; Solici- 
-tor’s Opinion M-36241, Sept. 22, 


1954; and the Solicitor’s Memo- 


| Pandit of Feb. 13, 1961, are over- 
ruled as far as they are inconsistent: 


with this opinion. 


Lro M. Kronur, 
: _ Solicitor. 


i AFFIRMED. 
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ESTATE OF ELLEN PHILLIPS 
| i. IBIA 100. 


- Decided December 6, 1978 


| ‘neal fan an order denying a 
tion for rehearing. iY Ag 


1.. Indian Probate: State ai Reale 
cability to Indian Probate, Interstate 
Estates: Generally 

Under sec. 5 of the General. ee 
Act, 25 U.S.C. § 348 (1976), the Depart- 
ment is required to apply the law of the 
State in which the allotment is located 
in determining the noes of the deceased 
allottee. 


2. Indian Probate: Homestead Right: 
Generally 


The Department of the Interior has” 
recognized homestead rights in those 


eases where such rights have been found 
necessary and pur poseful in the distribu- 


law. 


) appellant Shirley Phillips. | 


OPINION BY. CHIEF ADMIN- 
STRATIVE JUDGE WILSON 


INTERIOR BOARD OF 
INDIAN APPEALS — 


‘Ellen Phillips, hereinafter re- 


| ce to as decedent, an Alaskan 


Native, died, atestate on Oct. 2, 


‘1978, poet of an undivided one- 
half interest in restricted property 


. described as Lot 11, Block 49. Bar- 


row ‘Townsite, United States Sur- 
uy 4615. 


tion of interstate estates under State 
ede ~ 2.  pellant on Jan. 27, 1978. In support 
“APPEARANCES: Michael I. Jeffery, Of the petition appellant alleged 
Esq., Alaska Legal Services Corp., for. 


“185 ID, 


A hearing was duly held sid eon: - 


cluded at Barrow, Alaska, on Sept. 


— 29,1977. From Pieevidence adduced 
therein Administrative Law Judge 
William E. Hammett on Noy. 23, - 
1977, issued an. order aoe enimine: | 
| hee wherein he found the dece- — 
- dent’s heirs to be Shirley Phillips, . 
—_ . husband, 
adopted: son, each entitled to one- 
~ half -of decedent's interest in the 
_ above-described property pursuant — 
to the laws of intestate succession of 
the State of Alaska (§ § 18.11.010 
(4) and 13. U1. L015 (1), sy Stat. 
1972). 
~ The- sige also found hat the 
‘property involved herein was on 


and Samuel LEkosik, 


July 26, 1965, through a Native re- 


_ stricted townsite deed, conveyed to: 
the decedent and appellant as ten- 
ants in common rather than a 


by the entirety. 


A petition for rehearing, dated. : 


Jan. 22, 1978, was filed by the ap- 


that the judge in his order of Nov. 


23, 1977, misstated Alaska law in 
| the following respects: (1) In find- 


ing that. the decedent’s interest in 


the property 1 in question was that of — 


a tenant in common, and (2) In 


- failing to find that homestead and 
other es eee were applica- : 


ble. 


"The judge. on Feb. 28, , 1978, de- | 
nied the petition for the following 
Yeasons: : 
(1) That a ‘tenancy in common — 


was created in the property by the 


trustee’s deed of July 26,1965, pur- 
-suant to Alaska law (ASB 34. 15, eae 


7 ae oe a Bk 


438) | —, 


in ‘effect a at t that date which provided - 
as follows: 7 


A conveyance or devise of land or eae 
interest.in land: made to. two or more per-. 


sons, other than executors and trustees, 


as such, shall be construed to create a 
‘tenancy in common in the estate, unless it. 


is expressly declared in a conveyance or 
_ devise that the grantees or devisees take 
| the.lands as joint tenants, | _ 


He further found potions: S 


ar gument that a tenancy by the en- 
_ tirety was created by a 1970 amend- 
ment + was without merit in vlew 
_ of the fact that the amendment had 
no retroactive effect, thus, leaving 
unchanged the quality of the ten- 


ancy created by the deed of July 26, 
- 1965, Ze., a tenancy in common. 


(2). That the Departmental de- 
cisions-in the #states. of Titus Jug 


(Jugg) , 36846-33, and Alea Hor- 


ned Eagle, 36360-35, were control- 
_ ng in not recognizing homestead 
rights on trust lands. 


2 “Having determined that. the ap- 
-pellant and the adopted son inher-- 


ited equally as tenants in common 


the judge followed. the ee 


set forth in Jug (Jugg), a 
Horned Eagle, supra. eebicnly, 
_ he gave no recognition to the home- 


_. stead allowance and. other special 


rights. 


4Section 34.15.110 was 


amended in 1970 
and now reads’ as. follows: 


“(ay A conveyance or devise of Jana or.an - 
| mandates recognition of homestead 


interest in Jand made to two or more persons, 


other than to executors and trustees, as such, . 
‘shall be construed to create a tenancy in com- — 


mon in the estate, except as. a, in (b) 


-. Of this section. . 
| “(b) A husband and wife who acquire title 

- in real property hold the estate as tenants by. 
the entirety, unless it is expressly declared 
otherwise in a conveyance or devise. Lhe con- © 


veyance shall recite the marital status of the 
parties acquiring title to the real property.” 


OF ELLEN PHILLIPS 
| December 6, 1978 . 
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cee There appears to be no argu- 


~ ment that the Alaska laws of intes- 


tate succession are applicable in 
this case. Under sec. 5 of the Gen- 


_ eral Allotment Act, 25 U.S.C. §348 
(1976); the Department is required 
to apply the law of the State in 


which the allotment is located in: 
determining the heirs of the se 
ceased allottee.? , 
However, while Sblivesed 46 ap- 
ply State laws of descent or inher- 


itance, the determination and set- 
'tlement of all other questions or con- 
troversies concerning the heirship — 
to allotted and other. restricted In- _ 


dian lands. is vested solely in the 
Secretary, uncontrolled by the laws 


of a State or court decisions con- 
struing State law. Estate of Lucy 


Thompson, 60 I.D. 125, 127 (1948) ; 
Bertrand v. Doyle, 36 F.2d 351 (10th. 
Cir. 1929); First Moon v. White 


Tail and United States,270U.S.243 
(1926); Hallowell.v. Commons, 239 


U.S. 506 (1916) ; Lane v. Mickadiet, | 
241 U.S. 201 (1916). eae 
Clearly, the issue of sihethee 


- homestead and other similar rights | 


are to be recognized on trust or re-. 


stricted lands falls within the juris- | 
diction of the Secretary. In order. 


to resolve such issue one must look. 
to Federal statutes and Depart- 


mental regulations and. decisions. 


We find no Federal statute which » 


295 U.S.C. § 848 eigenen ‘pant provides :. 
“The United States does and will hold the. 
land thus allotted, * * * in trust for the sole 


use and benefit of the Indian to. whom such 


allotment shall have been made, or, in the case 
of his decease, of his heirs - -according. to the | 
laws of the State or Territory where such land © 
is located, * * *,” 


(4400 on 


rights or allowances in restricted al- 
lotments. Neither. do. the. regula- 
tions, 43. CFR. 4.200 et seg., make 
such allowances. or rights .manda- 

tory: Under 43 .CFR. 4.240 (a) (5). 
an administrative law judge is re- 
quiredto:make a determination of 
any. rights: of dower, :curtesy., or 
homestead which may. constitute a 
burden upon the ‘interest of the 
heirs. — 

_In.the. instant case, ate sudge i in 
the absence of specific. statutes and 


regulations mandating homestead 


and. other special rights, looked to 
past decisions of the Department on 


- the subject. In so doing he: found | 


and concluded the decisions of Jug 
(Jugg), and Horned Hagle, supra, 
to be controlling and determinative 


of the issue. insofar as. this estate i 1S 


concerned. - re: 
Homestead - rights and” 
rights are generally accepted and 
recognized in the majority of the 
States for the specific purpose of 
protecting the surviving spouse and 
dependent children from creditors 
and from levy and forced sales. 40 


Am. Jur. 2d, Homestead § 53. Home- 
stead rights. generally are not in- 

tended to operate to the prejudice 
of -cotenants or. deprive them of 


their enjoyment of the property. 


Cole v. Coons, 178 P.2a'997 (Kan. 
1947) ; Cooley v. Shepherd, 225 P.2d 
75 (Kan. 1950); Sayers v. Pyland, - 
161 SW.2d 769 (Tex. 1942), 140 
ALR 1164; 4A Thompson, Real — 


ae Estates | in Freehold, sec. 
1937. 


[2] ‘The Dep eee of a In-- 
terior has nocopnized homestead 
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‘rights’ whenever such rights have 


been. found necessary, and.,purpose-_ 
ful in the distribution of intestate 
estates under State law. | a 
Considering . the. .present. case | 
along the foregoing recognized con. 
cepts: concertiing homestead. Tights | 
or allowances, we fail to see the ne- 
cessity | of invoking’ the ‘Alaskan laws 


of homestead. allowances.. In-a first | 
_ instance there are no creditors seelc- 
ing satisfaction of any ‘indebted- 


ness. “Assuming arguendo that there 
were creditors they could not in any 
event levy and force a sale of the 
trust or restricted lands.in. satisfac- 
tion. of, claims unless with the ap- 


proval of the Secretary. of the In- 
terior. 25 U.S.C.A. § 412 (a) and 48 


US. C. A. § 355 (a). Accordingly, i in- 
sofar as this estate 1s. concerned, 
recognizing » homestead allowances 
and other special rights would serve 


no useful purpose as the surviving: 
~ husband’s tenure in the property in- 


volved is. already amply protected 


2 and. assured. 


- Appellant: farther eee that , 
sec. 13.11. 125 of the Alaska statutes 


-ereates a right to a homestead al- 


lowance in the amount. of $12,000 in 
the surviving spouse. Accordingly, 

the appellant contends that he isen- _ 
titled to the entire estate to the ex- 
clusion of the other heir, Samuel | 
Ekosik, since the aoa of the > 
homestead allowance exceeds the | 
value of the estate. We disagree. To 
do so would disregard completely 
the Alaska laws of intestate succes- 


sion. We do not believe the Alaskan: - 


legislature intended the homestead — 
allowance provision to serve as a 


eae 


means of: agsieriacs “ler: the 


amount of the homestead allowance 


exceeds the value of the estate. ‘The 
appellant cites no authority to sub- 
stantiate his contention. 


_ Appellant’s final argument is that 


the rationale underlying the deci- - 


sions in the Hstate of. dug (Jugg), 


and Horned Eagle, supra, is inap- — 
posite in the context of this case. 
_ contends. 
_ that because the decedent had no 
- cotenants other than the appellant, | 
‘there ig no possibility of cotenants — 
being deprived of their rightsifthe 
| homestead allowance i is recognized. — 
This aroument, like the other con- . 


Specifically, appellant 


tention is likewise unacceptable as 
; being without foundation or merit. 
7 As previously indicated, 


appellant held the property in ques- 
tion as tenants in common and not 
as tenants by the entirety. Accord- 
ingly, the decedent’s interest in the 
property. passed to the surviving 

spouse and the adopted son as ten- 
ants in common in accordance with 


_ Alaska law, secs. 13.11.010 (4) and. 


- 18.11. 015 (1). Under such circum- 


~ stances» we find the rationale of the - 


Horned. Eagle case, supra, regard- 


ing cotenants to be applicable and 


dispositive of this case. 


In view of the reasons set forth 
above we find no reason to disturb 


the judge’ s decision of Feb. 28, 
1978, and it: should be affirmed. 


' NOW, THEREFORE, by virtue 
of the authority of the Secretary of — 
; the Interior, 43 CFR 4. 1, the Order | 


“UNITED” STATES’: we FRANK. -AND WANITA MELLUZZO ; 
December ” ‘1ST8 | 


the — 
judge found the decedent ae the. 


2. Mining Glaims: Haves 
ally mf faut 
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Denying Petition for Rehieating of _ 
dan. 22, 1978, is affirmed. and the — 


appeal is dismissed. 
This decision Is final for the 


Department. — 


: Apasciae: i. Wuson, 
- Chte - Adminis tratwe J wed ge. 


, I CONCUR: 


eS J. Shaagee .¢ 
| biases J udge. 


UNITED STATES 
FRANK AND. WANITA MELLUZZ0 


38 IBLA 214 | ; 
Decided December 7, ‘1978 5 


Appeal from a decision of Administra- : 
tive Law Judge George A. Koutras — 
declaring null and void 38 lode mining 


claims situated in Maricopa County, — 
Arizona. AZ 9911, 9912, 9918. 


Affirmed, 
1. Mining Ciaius: Discovery: Gener 
ally. a 
A discovery exists only where minerals 


have been found in quantities such that 
a person of ordinary prudence would be 


‘justified in the further expenditure of. 


his labor and means with the reason- 


- able expectation of ‘developing a valua- 
ble: mine. : | 


-Gener- — 


A. madent man agente be justified in ex- 
pending his labor. and means in develop- - 
ing an ‘unpatented mining claim. only 
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where it appears ‘hae the mineralization 


on the claim in. question is. valuable 
enough to yield. a fair market value in 


excess of the costs of its extraction, te- | 


moval, and sale. Sh 

3 ‘Mining Claims: Disoovery: Gener 
ally 7 i 

- When the Government. through the testi- 


mony of an expert mineral examiner has 


alleged a lack of valuable mineraliza- 
tion, the burden of showing the contrary 


; by a preponderance of the evidence shifts : 


to the contestees. 


GE: Mining Claims: Discovery: Gener. i 
— ally 


Isolated sho@ines: of high assay values 
will not suffice to establish a discovery, 


. especially where the claimants have at- “ 


tempted little or no development of the 
alleged mineral discovery. | 


The sale of decorative building stone 
from the surface of a lode wining claim 


cannot support. a claimant’s. contention | 


_ that a valuable mineral discovery has 
. been made on such lode claim, decora- 


tive stone being locatable only under the 


provisions of the placer mining- laws, 30 
U.S.C. § 161 (1976), and only where such 
stone is. shown to be an “uncommon va- 
_ riety” within the meaning of 30 U. S.C. 


 §6tt (1976). 


- APPEARAN CES: Tom Galbraith, Esq, 


Louis & Roca, Phoenix, Arizona, for 
contestees; Fritz L. Goreham, Esq,, . 
‘Office of the Field Solicitor, Depart- 


ment of the Interior, Phoenix, Arizona, 
. for contestant. | : 


“OPINION BY “ADMUINISTRA- 
_ TIVE JUDGE HENRIQUES: 


: INTERIOR BOARD OF zal: 


APPEALS 


Frank and Wanita Melluzzo ap- | 
a from a Mar. 4, 1978, decision 


OF ‘THE DEPARTMENT oF THE INTERIOR 
‘of ‘Administrative | 
George A. Koutras which held-that 
the Melluzzos had failed to demon- 


a 5. Mining Claims: Discovery “Gener- 
“ef, 3 ally | 
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strate a discovery of a valuable min- 


eral deposit on 38 unpatented min-_ 


ing claims, in-secs. 8 and 4, T. 4.N., 


R3 E., Gila and Salt River me- 


ridian, Maricopa County, Arizona, — 


named in’ three’ separate contest — 
- complaints, and. held the following 7 
claims to be null and void: | 


[Contest] AZ 9914 | 
EL rame Lode Mining 
Claims 2, 3, 11 through 14 
ey 3 Incl., 22, 23, 24, 36 and 87 
_ [Contest] AZ 9912 
* El rame Lode ae 
— --. Glaims 27, 28 and 44 
[Contest] AZ 9913 
_ El rame Lode. Mining 


- Claims 4 through 8 incl., 
15, 16, 17, 25, 26, 29 through - 
«84 incl. 38 through 42 incl., 
45, 46, 47. 


The proceeding which gave rise to. 
the above decision was initiated by — 
the Arizona State Office, Bureau of 


Land Management (BLM), by 
complaints filed Mar. 23, 1977, 
| charging that the claims in question - 


were invalid under the General 
Mining Laws of 1872, as amended, . 


80 U.S.C. § 22 et seg. (1976). While. 


the original contest complaints — 
charged that the claims were in- 


valid due to (1) the absence of a 


valuable mineral discovery and (2) . 


the claims being located on land 


which is nonmineral in character, 


‘the decision here appealed from. 


rests solely upon the former charge. 
_Contestees filed answers to the 
charges on Apr. 25, 1977, and hear- 


ings on the merits of the three com- 


plamts were held in Phoenix, Ari- 


zona, on Dec. 6,7, 8, and 9, 1977, the 


4a) us UNITED STATES. v FRANK AND WANITA MELLUZZO- ; 
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iges cole “bene: sonsoltdated 
_ for hearing by agreement of both 
_ par ties. Both parties filed posthear- 
ing briefs and proposed findings 
| and conclusions, and contestees filed 


a reply brief. Contestees, through 
counsel, have, additionally, submit- 
ted a Statement of Reasons for Ap- 


peal from the decision below. — 
.As-.contestees: point out in the 
oye below and th their briefs, a 


condemnation program instituted - 

by the Maricopa County Flood Con-. 
trol: District (District) in connec- 
tion with the Cave Creek Dam proj- — 
ect, resulted in two condemnation | 

pr oceedings against the Melluzzos, 


their Rena placer groups, and the 


El. rame lode claims. The trial of. 
this condemnation: action, at the re- _ 
quest of the Flood District, has been 
postponed by the Arizona State 


Courts pending a ‘resolution of the 
present contest, and the District has 


taken possession of the claims, hav- . 


ing ‘posted a bond of $500,000 to 
. guarantee protection of the Melluz- 


zos’ rights, if any, in the disputed 
The District concedes, — 
it contacted the _ 
Phoenix office, BULM, on Jan. 31, 


acreage. 


moreover, that 


1977, and requested a review of the 


validity of the El.rame claims with 


the avowed intent of avoiding pay- 
ment of more than. a. minimal sum 


for the claims if they should be de- 
clared invalid. As the record below ‘ 


indicates (Tr. 21), the District did 


~ contest against the Melluzz0 claims, 
, but merely sought a det ermination 


of the practical state of the title of 


~ the El rame tracts, We note paren- 
thetically that this course of action, 


: far fom iene improper, ‘could best 7 
be characterized as simply prudent — 


action by. a public authority which 


does not: wish to pay twice (with | 
| public moneys) for. the same Pee 
of property. 


‘William M. earn, Sr, Tr sie frat 


witness. called: by the Government 
at the hearing below, is an inde- 


pendent attorney representing the 


: Flood. District 1 in the condemnation | 
of the El rame claims. Lawson de- 


scribed’ -the ‘District’s efforts. at 


‘reaching an agreement with the os 


Melluzzos regarding the claims and 
made reference to a wr itten mineral 


| evalution of the property done . 
| by Donald’ F. Reed which rec- | 
ommended that the District pay 


Melluzzo $300, 000 to quitclaim his. ; 
interest in the subject lands. While | 


_ contestees imply that this estimate 


supports their claim. of discovery, 
we find that Reed’s . opinion was 
based on considerations: entirely 


apart from the mineral value of the. 
claims. Exhibit G-6, a transcript of 


Reed’s testimony at the condemna- 


tion proceedings in the Maricopa — : 
County Superior Court, shows that 
his acquisition price recommenda- 
ations were based on avoiding the 
cost of litigation and the cost inher- 
ent in a protracted delay of the 
project. In Reed’s words, “I have — 


made no. attempt to appraise the 


value of minerals found on the El 
not request that BLM institute a 


Rame claims since sufficient work to - 
determine the value and extent of — 
such minerals has not been done — 
ad #09 (Jax, G-6, p. 10). | 
_ Lawson, having indicated that 
Reed was seriously ill and unable to 
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testify. pevacnallys went on 1 ey 


‘scribe the District’s request for a 
second opinion or valuation in con- 


nection. with: the condemnation of 


— the Melluzzo claims.- As’ Lawson 
‘stated, this second opinion was pro- 

vided by Charles L. Fair who was 
‘requested: by. the District’s legal 
counsel to. prepare a ‘mineralogical 


evaluation of the El rame claims. ; 
‘Lawson testified that Fair had val-. 
ued the claims at $8,750 in light of. 
the value of the mineralization on - 


the ground, and, at’ the conclusion 
of Lawson’s testimony, Fair ‘Was 
 ¢alled as a Government wituess,.” 


Charles Fair, who holds a Ph.D. 


in economic geology from the Uni- 


_ versity of Arizona, has had some 25 


years experience as a private con- 


sultant m the field of mining. Fair — 


| testified. that he. examined the El 
-pame claims in Oct. 1976 with the 
assistance of Barton Cross, a 2e0- 
logist, and Edwin Robb, an em- 
ployee of Fair. The decision below 


summarized F air’s examination. and 


testimony in the following terms: 


Tn conducting his: examination. ot the 
claims, Dr. Fair was provided with a 


claim map similar to. Exhibit. G-3, and | 


he was able. to relate the’ map with 
. yarious ground points, suchas the dam, 
_ some section corners, and other physical 
features. The examination revolved 
around two points: .(1): 


“i and trying to place some value, if any, 


on it, and (2) determine enough of the 


1Jn. response to contestee’s: counsel's. objec- 


- tion that Reed’ s:testimony at the condemna- 
_ tion proceeding constituted hearsay, Reed was 
deposed in Phoenix, Arizona; on Jan. 20, 1978, 


with counsel. for the contestee and the Gov- . 


ernment.in attendance. Hig testimony at that 
‘time was not materially different from his 
testimony ‘at the condemnation ee supra. 
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locating any_ 
surface mineralization that was visible, 
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‘geological | relationships SO that some — 
estimate might be made on possible oc- 


currence of valuable miner als. in the sub- 


‘surface, The ‘best way to make an ap- 


praisal of the surface mineral content is 


to find old prospect pits that are visible 


to the eye and he did so in this case 


finding a good many * ee, at 


- Although each - claim was traversed. in 


an effort to collect rock samples, he- and 
his assistants did not specifically ex- 


amine each claim as such. In order to 
make a determination of any’ possible 


value of subsurface minerals, a grid ever — 


the entire area was laid out and rock 
chip samples” were collected on a wide 


spacing in an. effort to obtain a reflection 
of the actual mineral content of the en- 


tire area in order to estimate what is 
underground. Any mineral deposits of 


sufficient size to be mined is [sic] usuaily - 


surrounded by what a geologist ealls an 
“alteration halo.’ This ig a lar ger area - 

than the deposit itself in which the — 
original rock has been altered by what- 


ever process concentrates the mineral. 
| This halo can be defined by taking soil 
or rock samples and assaying those and 


looking for anomalous values of particu- 
lar ‘Doinerals — looking for anomalous 


ratios. of elements. [sie] 


In traversing the area, they were not 
able to completely locate each individual 


: claim, that is, they were not able to find 


the corners or papers. However, by using 


section corners and known physica] fea- 


tures as shown on topographic maps, 
they were able to: locate themselves well 


‘in the field, that is, with[in] a few 


dozen feet. ‘By establishing the grid, he 
was reasonably sure that at least one, 
and probably two samples, were collected 
from each claim. ( Tr. 89-40). 

Dr. Fair’s report (Exh. G-1) contains 
an illustrated diagram of where the 
samples were taken. He described the 
sampling | process — and indicated that 
rocks: were. ‘chipped in a 10-foot radius 
off the outer op of the sample. site and: 
the sample ranged from 1 to 3 pounds. The 
samples were individually | bagged, 


labeled, a delivered to the. Skyline . 
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“Vawocatotled. 4 in “ipacsati ‘for assay, and. ; 
the results are included in his report. Ms 
Dr. Fair explained the column headings 


“St 5- 


on the assay report as follows: “pmm 
| fsic] means parts-per-million ; 
gold; “Ag” is silver 


“Ph” is lead; 


certain types of ore’ deposits. One thou- 


sand parts per million is one-tenth of 1: 
- percent. Thus, Item No. 4, Sample: Num- 
ber 104 in the assay. report in Exhibit. 
G-1,. which, shows ‘910 ppm copper, trans- 
lates into ey een of 1 per cent” 
Fair testified - 
that. his. original. cme aia not include 
the. results: of his examination of claims — 
29, 30, 38, 34, and 46, because he was 
told to omit, these claims because there . 
had been other ‘disposition made of the 
claims. Later, he ‘was instructed to ‘ex: 
amine them and he.:returned and. com-: . 
pleted his. field. examination on Mar. 9, - 
“1977. The» examination was similar. to | 
the first one,. but because most of. the — 
“surface of these claims. was covered’ with 

alluvium, #.¢., sand and gravel: deposits 
which were washed in‘ over the outcrop, .. 
they examined the outcrop which was — 
showing at the edge of the stream. There 
was some outcrop on claims 30 and 83, . 

but the. other claims were entirely al- 

— luvial covered. He concluded that ‘there | 

- was no evidence of. any significant ore 


or .09 (Tr. 40-43) .. 


deposits buried beneath the wash, and 


this was based on the fact. that. no 


evidence of. ‘this. was found in the rock 


_ observed'at the. edge of ‘the wash (ir. z 


48-44). 


Dr. Fair testified that his grid: system 
resulted in at least one. sample from .. 
every “claim, and in those areas where = 
) _ detailed © 
studies of the: mineralization was [sic]: 
made. The. results of. the rock chip same. 
pling in most. cases were. in agreement : 
with the backgrounds normally expected - 
of the: rock types: found. “As an ‘example, 
a certain | 


mineralization : was. found; 


he: ‘stated: that ‘granite - has: 


: “Gu” is copper: 
Aw is zinc. In some cases . 
they tested for calcium, magnesium, and . 
sodium because these elements are in-~ 
dicative of alteration affects [sie] tor 


paccetound of copper and | on: an aver rage : 
will contain | a copper level in the 10 to 20 — 
; ppm range. Other volcanic rocks, will have : 
f higher levels’ of: copper, “such as. 20 to vit ee 
AY? is i 2 
"revealed — 
. below: Me ae 


ppm. ‘In most cases, his examinations 
only » packeroune levels - (OF: 


Dr. Fair sated” ‘that iget. of ‘aie 5 


years of experience has been ‘in. the | area 


of exploration or ‘evaluation of copper de- - 


posits and that it is his pusiness.. He is. 7 
familiar. with ongoing operational copper 
pits.and many. that were never developed. 


Most companies would not be interested 
in copper values below ° a .75 range, but 
this depeuds on tonnage and grade. Tf the - 


- tonnage or deposit is low, the grade must " 
be higher. Massive sulfide deposits in-the. . 


10: to 50 million-ton range may contain 
2.to 5 percent copper, and depending on 


‘the presence of other. metals, there may . 
be lead and gold present. As the deposit _ 


decreases, 4Ony Delow. a million tons, COp- 
per in excess of 5. nen is what is being | 
looked at. (Tr. 47-49). 


a Dr. Fair stated that based on his ex- 


perience, he would not recommend. that « 
any mining company invest any money . 
in the claims, and in his view, a reason- — 


able and prudent man would not. invest. _ 


his time and money. with..the prospect of. . 
developing a paying mine on any of ae 
claims: (Tr. 50-51). ; 


“At the conclusion of Dr, ‘Fair's 
testimony, Robert A. McColley, a 


mining engineer employed by the 
‘Tana of ane Management, was 


called to testify. McColley, ano has _ 
received both Bachelor’s and Mas-_ 
ter’s degrees in. geology from the. 
University of Arizona, has had 2 
years experience with the explora-. 


tion. division of. Kennecott Copper : 
Corp., and some 16 years experience + 
as/a mineral examiner with. BLM: 
In Oct. 1976, he examined: the El. 
rame claims ‘and. testified that. he. 


% taken. Mr, - 


equal, 
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ened further eanitaton in. 
mid- July 1977 and went over the’ 


e ground with Mr. Melluzzo on Dec. 
Land 2, 1977. McColley stated (Tr. 
86). that his observation and sam- 
_ pling led him to concur with Dr. 
_ Fair’s analysis of the claims, supra. 
= * McColley’s actual sampling ap- 
pears to have been limited to claims 
18,.15, and 40, and the samples on 
claims 18 and 40 were taken mostly. 
from points which Melluzzo felt 
contained the best mineralization. 
As the decision below states: 


ae Mr, McColley testified that most of the. 


copper - minerals on the claims that he 
sampled and could identify were basi- 


—. eally: oxide minerals, although.a couple. 
a contained. sulphide mineralization. Basi- 
cally, however, the values that he. ob- 


served. were oxide, which are less recov- 
erable: ‘No ‘samples were obtained from 


the other 35 claims. Although Mr. Mel-- 


luzzo referred to other areas where he 
felt similar values might be obtained, no 


. other. points | were visited or samples” 
McOolley has: been on the 


other. claims several times and has re- 
viewed Dr. - Fair’s reports. He has no 
disagreement with those reports and 


based on his experience and education in © 


mining, it is his opinion that. a reason- 
able and prudent man would not. spend 


his time | and means in developing a pay-- 


“ ing mine on any of the El Rame claims 
: Reus 106-108). 


~ On ‘cnsexannnuon, 
stated. that, “All other things being 
. yowre better off having 
copper present in sulfide minerals 
which are more readily recoverable 
than oxide minerals * * * basi- 
cally the values that I saw [on the 
- El. rame} are oxide values” (Tr. 


105, 107). Contestee’s counsel then | 
asked cai dl whether he had — 
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“ever testified, j in a mineral contest, 


that a contestee had made a valid 
discovery. McColley replied in the © 


negative (Tr. 112), but noted (Tr. 
116) that he had examined “a few » 


hundred” claims which he recom-. 


mended for patent on the basis of 


the mineralization that he observed 
on the ground. | | 
. William D. DiPaolo, ones accom- 

panied McColley on his June 22 and — 
July 15, 1977, examinations of the © 
Ei] rame claims, is also employed by | 
BLM as a geologic examiner, Di- 
Paolo fastaed that he read the Fair 
report after his first visit to the 
claims and found himself in agree- 
ment with the conclusions reached _ 
in that evaluation, DiPaolo’s second - 

visit to the claim tended to confirm 
his initial impression that there was _ 

no commercially valuable minerali- - 
zation uncovered on the ground, - 


and he stated that, based on his ex-. _ 


perience, personal observations and. 
on his review of.the assay reports: 
from the McColley sampling, supra, 

he would conclude that a prudent. 
man would not invest further time 
and money to try and. mine the 


claims for a profit. — 


At the con¢lusion ‘of DiPaolo’ Ss 
testimony,. the Government rested 


its preliminary case and contestees 


called Frank Magini, a self-— 
employed contractor, to ‘testify. 
Magini, who is in the road building 


and earth moving business testified - 
principally concerning the relative 


cost of the excavation which would — 
be necessary if the Ei] rame group. 
was to be developed into a paying 
mine. As he stated at-the outset; he 
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a hid — ee by Melluzzo ae com- - 
- pute an estimate of the quantity of © 
copper and gold ore on the El rame — 
claims, and relate this figure to the 
cost: of recovering the material (Tr. 

— -235,-236). In order to develop fig- 
ures for the gold and copper values” 
on the claims, Magini set up asmall — 
- leaching operation using, a cyanide. 
leaching solution to pres APProx- - 
imately 1-ton of material taken - 
from the top of.an ore: dump (Tr. 


_ per (Tr. 258) assay value tor the 1 


ton sample. Magini used these assay . 
values to estimate a projected fig- 
ure of $15.04 per ton copper recov- 
ery value for the claims, and stated 


_ that the cost for removal, crushing, 
stockpiling, and leaching’ would to- 


_tal $6.85 per ton. Contestees moved 
to submit the cost and recovery fig- 
ures which Magini projected. from — 


these sampling results and were met 
with the Government’s objection 


that the computation procedures of - 
_ Exhibit M-13 were flawed, being - 
based on ore. volume fioures which . 
7 cones themselves characterized: 


3 “only a guestimate - [sze]”. (Tr. 
267), and. percentage figures which 


were unsupported by sampling (Tr. 
262, 263), these latter being prof- . 
. fered: by contestees’ as. “admittedly... 


only: ‘STOSS estimates” as 272). 


Pet 


Eshibit M137 was ae over r the Spe. ae 
Government’s objection. © 


While Magini, testifying. on: alee 
basis of his prior experience and the - 


above-mentioned leaching results, 
saw a bright commercial future for 


the El rame claims, Government. - 


experts seriously questioned the:re-* 


liability of his conclusions. ‘Dr. a 
Fair, testifying upon recall for the 
Government, criticized the: assays: 


_ derived from Magini’ S. gprs a 
7 244). located on. claims. 28 and 32. : _ 
(Tr. 248) and some 5 tons of mate- 
‘rial.taken from -claims 18, 40, and 
42, The leaching solution, which 
_was filtered through an activated 
charcoal element to recover the min- °. i 
“eral: valu es, yiel de d 068 ounce 5 f you only assay the char without knowing © 
gold (Tr. 253)" and, in the case of - extracted, you.don’t really have any-~ 
_ the copper leach, a 1.82 percent cop- ; 


plant: stating that: 


[Ulnless we know, exactly the amount 2 


of gold or copper that was precipitated _ 
out, we don’t have any handle. on. that - 


{the actual value of the sample]. Because 


if. you only assay the solvent itself or. | 


exactly how much copper ‘was actually © 


thing. What we ‘really. need to know. ig 


' how. much: copper, how. much gold, was 4 
physically taken out of the rock and de- 
a posited somewhere else, and, those assays . 


that I heard yesterday didn’t tell me that. - 


| (Tr. 499, 500). Fair then went on | 
- to state that the 2.8 percent assay: 
report average which Magini used . _ 
to make the calculations set.out in _ 


Exhibits M-13 and M-14 was not. 
based on a scientifically valid clus-_ 


ter of sample values (Tr. 499). Fair — . | 
characterized. the statistics derived _ 
from his own report, from contest- _ 


ee’s six drill holes, and from. the | 


above-described leaching operation 2 
as being wholly insufficient to sup- 23 
_ port the tonnage and profitability a= 

figures set forth by Magini. — | 
Following 13 Magini’s ‘testimony, a i 


contestee Frank. Melluzzo was 
called .to- the. stand. and.described 
_the drilling and sampling which he — 
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had: located the claims: and spoke 


at length of the assessment’ and ex- 

ploration work which he performed © 

. on the El rame claims, illustrating © 
_ his narrative with a series of photos _ 


and maps. Exhibit M—57 is an assay 


report. which Melluzzo.testified was — 
derived from.a-sample taken from . 
a pit.on the El rame No. 13. The 
assay, dated Oct. 14, 1959, reports’ 
—& copper content of 3.6. percent . 


from the sample, but makes no men- 

‘tion of the quantity of material 

assayed or the method of assay. 
‘We find that the most significant 


| portions of Melluzzo’s testimony are 
his statements. regarding the sale of | 


copper mineralized stone which he 
picks up on the claims and markets 
through his building stone business 
in Phoenix. As the decision below 
indicates, Melluzzo began. ‘selling 


~ rock from the El rame claims short-: 


ly after he located the first of the 


claims. The rock which is readily 


marketable due to its unique color- 


ation, initially commanded a price 


of $15 per ton and now brings $75 
per ton. Melluzzo’s success in mar- 


_keting the stone from these claims is. 
| uncontroverted and the legal signif- | 
icance of this obviously profitable | 


operation is the issue at the very 


ber of instances he has removed: and sold 


rock from the. El Rame claims over a 
period of years, and that his son has’ been 
mining rock up to the time of withdrawal. 
 Hehas been able to: sell’ the rock building is 
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had onde on various af ‘he - atone because of its copper mineralization 


_ contested:claims, Melluzzo described. 
in detail the:manner: in which he » 


characteristics, The overburden of dark ” 
surface. coloration of the. stone. enabled. 
him to market it while he was digging his © 
location holes. He sold the minerals, 
“which I call mineral in character, rock” | 
for. $15 and $25 a ton, and his son is sell- 
ing it for $75.a ton. He described the rock. 
as follows (Tr. 853-354): > 

Q. This is for rock on the surface with 
copper coloration? eS oe: oe 

‘A. Copper coloration and the dark color 
of the surface, andthe dark, dark: aging. 
In the quartz, the quartz molders are us- - 
ing landscaping boulders. All the huge, 


‘massive boulders we: use as landscaping. 


And some of those boulders would bring © 
in: $150, $200 just. for one boulder. | 
Q. Asa result, whatis the condition of ' 


a the sround now as.opposed. to what it was. 


before. you removed rocks from the sur- 
face? . | : 

A. Well, if everybody who 7 was on the 
land would notice, you would see all the 
shafts and all the cuts and all the dig: 


gings, There wasn’t any piles of rubble 


rock around them. There wasn’t hardly. 
any rock of any size penay was saleable. | 
It was gone, | 
And if you noticed on an of the moun- 
tains where I wasn’t able to get my 
trucks, my ore was still there. The rock 


was. still there. Copper rock or stained. 
- rock. was still:there. But.all on the lower | 
parts where I was able to mine it,. take it. © 
out without any problem, it’s been sold = 
and gone, picked over all these years. 


On * cross- -ezamination, ‘Mr. - ‘Melluzzo 


testified that he obtained the building 
. stone from his’ discovery shafts,.and as 
he removed the. material,. he loaded it. . 


on his trucks, and would leave the find. | 


| He defined “ore” as “any mineral that a 


core of this appeal. The decisic on be- | prudent. man could rnake any money off ~ 


. low records that: 


Mr. Melluzzo testified anae: in a num. . 


of”. (Tr. 357). He dug a discovery hole 


— on_all but'claim 44.and he sold the ores . 


he, recovered. from the. holes.. Most of the... 
lioles were . 4 or 5 feet. wide, 6 or: 7 feet 


| long and’ 10. feet. deep, and he sold the x 


saleable stone that looked: good (Tr. 358). 
On certain claims; 60 percent of the stone — 
was, saleable, and: ‘he’ made a living ‘at ee 
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> gelling. this. stone fare some 20 years, (Tr. . 
B59). On ‘some: elaims: he recovered. entire 
boulders, “which ° he sold for $25 a ton, 
and for some of the “peautifiil boulders, ieee 
he would get $50 to $75 a ton..His biggest é 


market is for surface ‘rock, which is. just 


B01). 


companies visit the property. He had a 


lease drafted in 1962 or 1967 with an 
QO, L. Johnson from Midland;: Texas, but 


-Mr. Johnson-had:a heart attack:.and. that.- 
ended. the’ lease. ‘The lease’ was for a per- : 


centage of the mining. Since then, pro- 


away because of talk in BLM that the 
property would ‘be withdrawn’ because of 
a flood control. claim. (Tr, 363-364). 


Mr. Melluzzo testified that there ig a. 


body of ore out there. I was. making 


money on these claims” (Tr. 365). When 
reminded’ by Government counsel that’ he - 
Mr. MernEro . 


was selling building stone, 
replied (Tr. 365). 


i. A. You. eall it. building: stoner: it was 


my - minerals. Now, Im a business man. 


You're a lawyer. Im a business | qman. I 
£0 on the property and T’ve got a copper | 
stone that I can. sell for os or bind a ton’ 
_ to an individual. | 3 | 

Now I can take that § same re ana | 
sell it to a mining company and get 30 | 


cents. | Now, as a- ‘business - man, what 


would you do? Who ‘would: on “sell to? 


And, at page 366: 


Now, when rm rane that care ind 
Lean sell it for $25, a ton to.an individual, . 
why should I be crazy and sell it to the - 
smelters for 30 cents? That don’t make’ — 


sense, es ae 
Q. Okay, now—. | 


_ ce. oe -¥eu’ ve seen ‘money. t0eE ne “think ' 
ae they’ re crazy. : 
' Mr. Melluzzo testified that he visited'a-.. 


This is. economics:: 
Teaching operation. in Prescott: on: Dec. 14;:: 


285-189-792 


Mr. ‘Melluzz0 testified: that. in an effort : 
to. develop copper mining on the claims, . 
he has drilled, kept - up his. assessment | 
work, and has talked and had different . 


tween’ Myr. 
Counsel: Goreham.. (Tr. 438-439) : 
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: 197 6, and: identified aietn es of the: Blue-. . 
bell. Mine. leaching operation « (Tr. 354, 


Exhs:. M_80- and M-81). The average ore. 
at that operation leached from one-half - 
to 1 percent, but he had no production 


_ figures (Tr. 356). Mr. Melluzzo produced - 
picked up rather than quarried. This rock _ 
was ae “stain and the > color’ oe 359- 


copies of sales receipts from. his records 
in support of his contention that he was 
selling. copper. ore. ‘from the El. Rame 


claims in 1958 (Exh. M-95)..He testified _ 
that while some. of the receipts show the 


sale of rocks or building stone, others. 
show copper (cooper), The amounts: of: : 


copper sold in 1958 came: from the El 
_Rame claims (Tr. 486). He also identi- 


fied: a. picture of a “copper rock” which 
he: had. bulldozed. on-El Rame claim 26. 
(Exh.' M-96, Tr, 487), and a picture of 


_ some stone quarried from. the “El Rame 
spective customers have been scared © 


Mine” which he delivered to a local hous- | 
ing development for use as decorative 
entryway and which was published in 


the local newspaper beautifying section 


(Exh. M-97, Tr: 437 ye 
‘The following colloquy. took tae be- | 
‘Melluzzo - and.: Government - 


Q: -Mr. “Melluzzo, I think you ‘gave us a | 


story about goat and the dollar yester- 
day in response to eeling: building stone 


rather than reper: = 4 
UA, Yes. : ee Ae A 2 UP gr a 4 | 
Q. ‘Now, keep in. mind: your goats and 


| your dollars, would you sell at $40 or $50 


a ton for pbuilding ‘Stone. if. you could, 


make $4.5 million. on 4 claim on copper | 


as-Mr. Magini Says? 
A. It takes special Hinemueution a. . 


certain: ‘amount; ‘All the ore. out there — 


doesn’t have the’ same, coloration. And cha 
you look. at the job, it has: a certain | 


. Teaching. It takes leaching ee to make 


it. , : 
| ‘Now; I “eat ‘it 20 of up ea, rock 


_and say, this is copper. They ‘won’t buy it. 
They won’t give me $60 for that.one when * 
_ they can. buy for $18:. Now, it has to have . 
a mineral. characteristic in that rock. to - 
a make it special: ‘quality. ‘It’s. gem ‘stone, | 
- you ‘have crysacolla there. You may- Tun 


into ‘a beautiful: sample.’ You: can take it: 
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to a store and sell it for $25. But you 
may find one that: ground. ‘Yes, if you 


could finda million of them, yes, you have | 
a million $25. But-it-takes that’minerali- 
zation. of copper .and . that. leaching to 
make that color. And that’s what t they're 


“buying now. 


‘I never saw re that said Es had 
— tosellit toa smelter. I call it copper .and- 
that’s what it’s specified. It’s billed that.. 


I sold my other rock at,one cent.a pound. 


I got three cents for the copper. It was a- 


special and distinct quality. . 


A review of the sales: receipts eaoanieaa’ 
Melluzzo describes the: alleged © 
_ copper sold. ae “cooper: stone,” “copper,” - 
- “eooper ore,” 

- erysacolla,” and “green copper ore.” The 
material was sold by the ton, or. lesser. 


by Mr. 


“copper stain,” 


amounts, and the “green copper ore” was 


described as being three-fourths to 1-inch” 
_ gize, and: the price ranged from #20 fo bis 


a fon. 


“Contestees stipulated (tr. 868) | 


| that. the only mining operations 
which Melluzzo— ‘personally. con- 


ducted on the claims “has been in 
copper | In the form of. building. 


stone.” foe. 3 


Hole: res “Tognoni, a. - registered: 


mining engineer and. attorney, is 
president of the Mineral Economics 
Corporation of Phoenix, Arizona. 
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: ao prior to the spring of 197 6 
when he inspected the’ El rame.— 


group for Melluzzo in connection — 


with the Flood District’s condemna~ 
tion action. =. : a 


Tognoni stated that, in jane 
his. present svaluauon: of the: El 


rame claims, he reviewed all the ex- ie 


hibits and reports generated in the 


contest proceeding including those | 


of Dr. Fair, Magini- and Reed. ‘To-- 


gnoni testified that the values he has _ 


seen on the ground together. with | 


the applicable reports, leave him 


with the opinion that a prudent man - 
would be justified i in expending his. 
time, effort, and money onthe claims» 


with the reasonable expectation of. 


developing a profitable mine. He 
cited. the ‘extensive production of 
copper from the claims in the form : 
of building stone, the rising price of. 


‘copper. on the world market, and. 


records: of past. production in the 


district as factors evidencing the: 
economic viability of a mine on the , . 
ED rame. ‘Glaims. He felt that the. 


dumps on claims 27, 28, and 32 are. 


| “very. likely to contain these small - 


At the conclusion of Melluzzo’ stes- amounts of gold that Magini is talk-- 


timony, Tognoni was sworn asa wit-. 
‘ness for the contestees with the Gov- 
ernment agreeing to stipulate to his. 
professional expertise as a mining 
engineer, ‘Tognoni testified that he 
ft visited the El rame claims in 
1954 on. behalf of.a client and re- 
turned again in 1956 in connection a 
with an inguiry as to whether the 
. claims could be declared: nonmineral we 
in character (Tr: 446~7). He subse- 
quently. visited the area. of the con-. 
| tested claims on two additional 0C- 


ing about, or the ‘yalties: that he is 
talking about, in order to merit. a 


leaching’ operation. and one that 


would make a profit. Tognoni made | 
various calculations 3 in regard to the Z 


- leaching recovery of copper, and his 
conclusions : are recounted as follows ok 


in the decision below: oe 


Mr. Tognoni ‘estimated fin’ acreage of. 
leachable area that he believes is present | 
within the El Rame claims. He estimated 
that there are. 20. acres. of. copper.- ‘Zone 


within’ approximately | 500. acres of ° the 


claims. containing . i percent” leachable: 


at UNITED 


STATES VY: FRANK AND: WANITA MELLUZZO - 


ABI 


_ December % 1918 


- copper. His eduiantens are , based onal he? 


past reports, Mr. Magini’ s computations 


and. the sampling conducted on. the 


claims,. Calculating. an. acre. of. land -as 


covering 43, 560 square feet, 1 foot deep, . 
and assuming 1 cubic foot of rock weigh- — 
‘ing 100 pounds, he estimates there is a — 
total of: 4,356, 000. pounds of rock, and _ 


since 1 percent copper will: yield. 43,560 


pounds of copper per acre, .at 60. cents © 


a:-pound, he computed the copper value 


top 1 foot. His estimates are conserva- 


-. tive [in his opinion] because his drill hole. 


samples increase in parts. per million in 


- those holes In. hig opinion, @ prudent man 
—. could reasonably anticipate being able to. 
leach the quantity of copper ore on the. 
claims which he described, and that a 


ae prudent man would invest. his time and 


money in the development of the claims. 
into a larger producing copper property. 

It would be prudent to spend time and 
- money with financing with the reasonable. 
expectation of developing a large sulfide. 
copper deposit (Tr. 463-466 ; Exhs. M99, : 


: M-100).. 


“There are massive “sulfide aeoatig’ in’ 
Arizona, . and cE number of major pro-- 
ducers are massive sulfide deposits. He . 
identified Exhibit M-—101 as a mapping on 
the copper association map of: porphyry. - 
coppers and it indicates the locations of) 
recognized massive sulfide deposits which : 
are near or on the trend of the El Rame | 
claims with similar geology. (The circles” 
show the deposits, and the El Rames are — 
shown by an “X, my Exhibit M-102 is the ; 
- production. figures for the mines. shown. 


(Tr, 466-468). 


—. On voir dire,. Mr. ‘Tognoni: indicated: 
| that the classification of the mines. as — 
. massive sulfide deposits: is: not his classi: | 


and sampling 


fication: tt isa “Canadian. tani on on 


injected into ~ our ‘geological thinking” F 
(Tr. 468). | 
On cross-ewamination, Mr. Toghoni tes- 


.tified that the:1 percent copper he used . 
in his calculations was based on 100 per- 


cent recovery. The industry experience on 
a leachable operation is from 10 to 90 


“percent, depending on the efficiency of the 
individual operation. He is familiar with © 
the Bluebird Mine at Globe as an in-. 
per acre 1 foot thick at $26,136..He then — 
computed a yield of 20 pounds of copper 
per-ton, and at 60:cents a pound indicates 
that the copper would sell for $12 per. 
ton: There would be no problem in re- 
moving the. overburden since the top lay- 
er. values. have already been removed, 
and the. ‘minerals would © probably in-. 
‘erease right below the. surface in that. 


dustry recognized. leaching operation, but 


— does not know its average recovery, and 


would be surprised to learn it was 50 per- 
cent (Tr. 478-480). No reserves have been 
calculated on any of the EI Rame 
claims, other than the information pre-_ 
sented during the hearing, and his testi-. 
mony is based on his surface examination 

(Tr. 479-481). a 


When called as the Government’ S. 
witness on rebuttal, Dr. Fair voiced 
a number of criticisms of Tognoni’ S. 
conclusions, supra. At the outset, he. 


stated that the Tognoni/Magini _ 
cost.estimates included no: allowance = 


for grinding and crushing costs, 


procedures “hich Fair thought — 
would -be necessary to achieve a — 


leach recovery in excess of 40 to 50 


percent of the extractable copper in: 


a relatively low grade ore sample. — 
With respect to Tognoni’s projec: - 


- tions for 100 percent leach recovery, 
Fair stated that the. industry aver-: 


age was in the 40 to 50 percent range . 


(Tr. 501). Fair introduced into evi- 
dence (Ex. G-18) an Apr. 
copy of MMming Engineering, the 


1973 


journal. of the American. Institute 


of Mining, Metallurgic and Petro- 
-leum Riigineers, which listed a sta- 
tistical breakdown ‘of “Principal - 
Copper" Mine Statistics” rating” ca- 
pacity," production, and. Teegyery:, 


ABQ 


efficiencies for major US. copper 
mines. ‘This | document listed“ two. 
leaching operations In Arizona, the 


Blicbird. and the Oxide. mines, . 


fide inthe area. :_ 


‘which claim recovery ‘rates: of 41.7 


and 50 percent total copper ‘recov-: 
ered, respectively. Fair noted that 
the Bluebird, which was cited by. 
contestee’s witnesses as. an. example: 
of .a ‘successful leaching’ operation, : 
processes over 6 million tons of ma-° 
terial each year, and thus gleans a 
volume profit. from. low grade. ore. 
that would be impossible'to achieve’ 
on a: ‘claim (such. as the El] rameé 
group), which is tiny by compari- 
son. Fair stated, furthermore, that’ 
~ the Oxide and Bluebird foinoraliza: | 
tion is in excess of a 3.5 percent , 


“copper average, a value far above 
the most optimistic projections for 
the El rame group.’ Fair testified, 
‘moreover, that most of the large 


currently producing copper: mines. 


were developed at a time when labor 


| costs ‘were much lower than at pres-. 


ent, and that many of them could 


| ; not now be profitably brought into - 


initial production (Tr. 60-62). 


-Fair’s opinion’ regarding ' con- 2 
-testee’s assertion that the El rame 
‘group is valuable as a “massive sul-_ 
fide deposit” is that this contention’ 
is both unproved and eps | 


_ ae stated 'c on. 1 rebuttal : 


2 See, Tr. 457-461: where Mr iogaou a 


developing his projections for the El rame, = 
anticipates Inining ‘deposits in the 1.8 to 2.3. 
percent copper: range. Tognoni, feels that cop. 
per ore in the 1 percent range ‘can be profit- 
ably leached on’ the claims (Tr. 461), but Wair: 
asserted (Tr. 502) - that, For any. kind. of-a = 


* * 


leaching operation to. be successful of 


you’re ‘going to. have to have an average ore ° 


‘to 4 percent, PEcbably: more. Ds i 
- ‘the sense you may go 20 or 30 or 40 or +50 


grade of. 3.5 


today’s inflated rates.” 
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“A Well, massive sulfide deposits i in the © 


literature are normally: accepted as being 


those that. contain at: least.50 :to 60 per-- 


cent by- volume ‘sulfide. ‘To develop any.. os 


tonnage, this: means’ an awful 108 of sul-, 


But one of the things that I I pointea out 
in my first report, in ‘walking: over ‘this. 
area, yes, here and there you'can; in the 
shear ZONES, In ‘the’ eourse veins, > yOu can 
find some sulfide. ~ ” - 

‘But when ‘we Seale ‘of massive sulfide, 
we're talking about large concentrations : 


of. sulfide. “And by that I mean. areas 


where there are several hundred: feet: 
wide in which the: pyrite’ content is cer- 
tainly high enough to see it. It: would 
develop a gossan or ‘a capping if those’ 


; outcrops” disturbed those. These ‘things 


are very: recognizable and’ all the geolo- 


gists recognized them. a oie 
‘There. is nothing of that sort Up | there 


on. the. surface. 


(T r. 506-7). Fair conned ee re- 
buttal* testimony with ‘a: general 
criticism of the ‘extrapolations 
which contestees made from ‘the 


sampling: data in’ their possession. is 
As he stated at: Tr, 4952 | 


A. ‘lot of what has been said here is _ 
based upon visual examination, with the 
exception of just a. few. of the samples. 
The sampling has really. been undocu- 
mented. It certainly covers. the old, S0- 
called historical sampling. ict he | 

‘When a sample, is taken, ‘it is necessary 
to know for one thing if you are taking a. 


_ sample perpendicular to. the geologic 
str ucture- in’ which | ‘the mineralization ; 


occurs. | | 
And this normaily means a lode or a 


vein which. has some narrow thickness 


and large linear and depth extensions so °c 
that it’s rather tabular. _ + 

If you are sure ‘that you are crossing» 
stich’ a structure, in order to get a true’ in- 
dication of. the grade. of. the. material in 


“it: [sie] If you ‘cross. in an oblique angle, 


it’s’ possible: to. get erroneous results: in 
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feet with we high assay. por this won't 
really: be true of the amount that is there 
_ because it may. be only: one foot thick... 


-. And the mineralization: [sic]. as' it oc- 


curs, all of us here have been out on 
the property, if you examined it care- 


. fully, at. least. I feel: that: what: I saw 
. there: was. that: the mineralization occur- - 
) r would. ‘two percent. assays. [sie]. 
Sides have had ce few of these. aed 


--ved.along the partings in this schist. 


ns Now, ‘probably all of. us are familiar 
with slate. Slate is a common rock that 


‘breaks in large, flat pieces in the normal 


preak. ‘And ‘this break ig” along: its folia- 


tion plane. a 
And the- iieraltaation: that ‘occurs 
_ along ‘the El rame ‘claim occurs along 


‘these: foliation planes. In some cases, the. 
zone has moved later ‘so there has been 
some rock fracturing so that you can get 


anything from a few inches toa ‘foot ‘or 


more wide ‘filled with quartz- and Keornes - 


- Tognoni, Robert.T. ‘Wilson, a geolo- 
gist employed by Tognoni’s Mineral — 
Economics Corp., was called as a — 

witness for.contestees, The decision 


. mineralization [sie]. 


But basically, we are talking” about | 


mineralization that does | occur in the any 
vertical fractures. — . 
Now, when the rock weathers on the 


surface, it breaks apart along these frac- | 


tures. If the huge slabs or little pieces 


of various sizes falling [sie] open, you 


can see the- copper. ‘That’s the basis for 


Mr. ‘Mélinzzo’ Ss copper rock he’ 8, been able | 


to sell. 


| But if you actually t took one of these 
Slabs and ground it up and assayed it: in 


toto, you would find that the. amount. of 
. copper is relatively. small. 

J once did a job in Baja, Califor nia, ‘on 

€ property that had. many fractures 

covered green like this.. And in the morn- 


ing light,. the mountains were ene My 7 


‘client was ecstatic. 


But. when we actually eut. the re : 


“across the structures and assayed the en- 


tire rock, we’ found ne the: values were - heweit in Exhibit M-83. All of these maps 


-"(Exhs. M-83 and M-84) were compiled — 
_ with information obtained from historical 
research: of the area. Four Teports com- — 


| low. 


claim is that this is the way that min- 


eralization occurs. It is true that you can ~ 
walk over these claims and you can pick — 


a rock here and a rock there, here on an 


_ Now, my observations: on the El Frame 


‘ pee OD;: ere on: ihe ae. and your re 
-going to see copper. It: looks ::very. good. 


If you physically channel across these 


foliation planes. in most of these. areas 
-and.,took'a,large amount of rock and 
assayed it, you'are going. to ane that the 
: assays are lower. 


~» Pm. not saying that in some saiirene you 
‘Both 


levels... . 
‘But. ‘much of. fhe: eectanany here has. 


‘been talking about large masses of rock. 

-Extrapolation,. especially in the testi- 
mony « yesterday morning, was talking 
- about huge volumes of rock for which rT 
feel there is just-no basis for such testi- . 


mony. for the average grade of. these huge 


volumes of rock. 


Following. the testimony. of Hale | 


below details his testimony as. 
follows: ee : | 
He [Wilson] “first emame acquainted 


with the Winifred Mining District in 1976. 
when he was assigned . to a project to re- | 


search literature on the various mining 
districts within the Pima Indian Mari- 


copa. land.. He. identified Exhibit M-8$8 as 
a. mining district map of the Gila and 
Salt. River basin mineral province, Pima- 


| Maricopa) land, put together by Mineral 
. Economics. personnel and stated that the 


Hl Rame claims are basically i in the heart 
of the Winifred Mining District. He iden- 
tified Exhibits M-84 as a set of three 
maps compiled by ‘Mineral Economics 
showing occurrences of copper, gold, ‘and 
silver within. the boundaries of the areas — 


piled in 1917 were obtained from the files | 
of the Department of Mineral. Resources 


_ (Exhs, M-1 through M-4), One of those 


ee . 


‘formation on claims in California, but the 
portion of the report dealing with the 
“Copper Hill Group” pertains to the Hl 


 Rame claims, since that is the name used 


in all four reports. that. applied to the 
El Rame’s. After conducting his research, 


he visited the property and surrounding 
area, beginning on Oct. 20, 1976, and com- ' 


piled a geology map of the El Rame 
claims. showing: the Various rock units, 


strikes and dips, and Corps of Engineers’ | 


+ drill holes. (Exh. M-85). He identified 


i. -Exxhibit M-86 asa. cross-section. drawing 


from the Corps ‘of Engineers’ drill holes 


and from the geology map. (cross A-A. 


-prime and B-B prime), and the drill holes 


are labeled with numbers taken directly — 
from the Corps’ map and drill logs. The. 
. geology map is designed.to show the rock 


outcrop and rock. attitudes of: the prop- 
‘erty, and’ no ‘mineral values. are’ shown 
~ou the maps (Tr, 404-411).: 


- Mr. “Wilson visited the. ‘property “i on i) 
Nov. 9, 1976, in: the company. of Mr. Hale © 
‘Tognoni and Mr. Melluzzo. Mr. Melluzzo 


. ‘pointed. out the’ ‘discovery holes and Mr. 
. Pognoni. 


“took channel samples at . those points, 


; and returned again on Noy. 17 doing 
more field checking as to ‘sample loca- . 
‘tions. On Nov. 21 he went to Los Angeles , 


and sampléd the Corps of Engineers drill 


“eore for the property. With him was a 
man from Dr. Fair’s office, a Mr. Ned 


| Robb, ‘and a Corps geologist. Thereafter, 
on Nov, 22, 23, and 25 he conducted and 
_established a geo- -chem . sampling grid 
- “over the property. A number of samples 
were taken for age- -dating, on the El] 


- “Rame claims, and just to the east of the © 
claims, and Exhibit G-87 is a map he - 


‘prepared. showing the location . of the 
| Samples. he took and those taken by Dr. 
-Fair, which are mentioned 1 in his reports 
, (ixhs.. G-1 and ae; ed bao 411-413). 
Exhibit. M-88 is the. results of. the 
<Chaiinel. samples taken on. the El: Rame 


claims from the discovery holes, and the 
- geochemical analysis was conducted by — 
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indicated - -where— he wanted : 
_. channel samples to be taken across these 
holes. He returned. on ‘November 14 and — , 
in the preparation of three geochemical ae 
analysis value maps for. copper, lead, and . 
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fhe Ariaésias Testing Laboratory. The ex- 


hibit shows a picture of where the sam- 


ple was taken, the -lines and arrows 


depict where the channel sample was 
taken, and the last. page indicates the 
results of the samples. Exhibit M-89 are 
-copies of the Corps of Engineers’ drill 


logs indicating the drill holes, the eleva-. 


tion of the collar, the depth of the drill 


hole, and the results of the laboratory 


-tests for each sample. These samples were 


submitted for age-dating analysis to Tele- 


dyne Isotopes, Westwood, New Jersey, 


for the purpose of- obtaining a regional 


picture of the geology of the -El Rame 


claims area, aud Exhibit M-90 is. the 
letter. dated Dec. 7, 1977,. reporting: the 


‘results..of. that analysis (Tr. 413-416). 


Mr. Wilson marked. the “copper :occur-_ 
rence” map, . Exhibit - M-84,- with. the 


-locations of the’ samples © depicted “On: 
Exhibit. M-90, and. he identified - Exhibit, 
-M-19 as the geochemical analysis used. 


in preparing the. geochem  anomalie 
maps, along. with the grids and the ‘geo- 
chemical analysis reported in the two 
Fair reports. (Tr. 417-419). Using this. 


information, he and Mr. Tognoni estab-. 
lished their own grid analysis and used. — 


170 samples to do this, and this resulted 


zinc (Exhs. M-92, M-93, and M-94). The 
color codes. depicted on the maps show 


the. mineral content in parts per million 
and the. degree of anomalous background 


represented, the: numerical | values are 
parts per million, ‘and the markings de- — 


: picted by “x,” a cir cle, ete., are’ labeled as 


to the identity of the samples, All of the 


“170 samples from both his work and Dr. 


‘Fair’s report were used to plot the back- 
ground values for all three maps. How- 
ever, he used a slightly different method 
than Dr. Fair. in plotting the back- 
grounds namely, logarithmic: probability, 


-yather than a histogram, because Dr. 
-Fair probably did not have available a 
‘large enough sample population to have. 
all the anomalous values (Tr. 419-430):. 


Mr. Wilson was asked whether he was 
able to express an opinion as to whether 
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o1 or - not the El Rene properties are. ite 
that a man would develop them with a 


. reasonable expectation © of developing 


-them into a paying mine. Mr. Wilson 


stated that while. he has had consider- 


able academic schooling, the past.2 years 
of his experience has been ‘on -the 
ground dealing with’. mineral properties, 
geochemical surveys and the likes,” and 
he did not feel that his level of profes- 
- sional expertise or maturity .allows him 
to give an honest answer to the question. 
However, he indicated that in the past 
. Several months he has done studies on 
“massive sulfide deposits, ‘and has visited 


On — cross- ewamination, 


testified - that he is “excite 7" > aalont. sul- 


fide deposits because on the western halt. 


of the claims he sees many of the key 


types: of outerop or marker beds mineral- 
ization that Is, sought in such deposits, 
. “and” ‘these, are. similar. to. what he has_ 
observed: on ‘the ground of other. loca-. 


‘tions that ‘had - been: mined in “Arizona. 


He could not state whether he would . 


| recommend that additional work be done 
on the'claims because of his lack of ex- 
. perience. He considers the El Rame 


claims as a. “prospect” for a. voleanic . 
massive ‘sulfide deposit and has seen sul- 
_ fides. Dr. Fair’s age analysis of the rocks _ 
as: precambian was exactly the results. 
obtained from the Teledyne Isotopes : 


compeny analysis (Tr. 433-484). 


[1]. Tt isa well-established: prin- 
ciple of law that a discovery under 


the Federal mining laws exists only : 


where minerals ‘have been found in 
quantities such that a person of or- 
dinary prudence would be justified 
in the further expenditure of his 


labor and means with a reasonable. 


prospect of success in developing a 
valuable mine, 


States: We: round. 
- (1976). See also, Castle Ve Womble, 7 
19 L.D, 455, 457 (1894). This test, 

often known, as the. “prudent: | man” 
test: has been. refined. .to require _ a 


Wilson. 


United States v.. 
Maley, 29 IBLA 201 (1977) ; United 


showing that the mineral in ques- 
tion can be presently extracted, re- 


moved, and. marketed at. a profit. 
‘United States.v. Coleman, 390 U.S. 
.599 (1968) ; Uneted States v. Vaue, 
A TBLA 289 (1976). | 


[2}-The Government, i in: a erate 


7 nl ial urden 
‘many of the deposits in: Arizona, and he ~ ee must meet thei itial.b 


is “quite excited’ about. the: El aves | 


| " of going forward with a prima facie 
. so (Tr. 481). 


showing that. no valuable mineral 


discovery . has. been made. Such a 


prima facie case is established when 7 
£8 ‘Government . mineral. examiner — 
samples and. evaluates. a claim and 
-gives his-expert opinion that the | 
mineral. values on.the claim are not 
suchas would. prompt: a prudent. 


man to believe. that the mineraliza- 


tion could be extracted, removed, 
and ‘marketed. at. a profit. Onited 
States v. Hunt, 29 IBLA 86 (1977); 
United - Sater: See 
IBLA 77 (1976). Tn the case before es 
us, the Government’s. prima facie | 
.case was established beyond dispute 
‘by the opinions | of three expert 
mineral examiners: Fair, ore 7 


Bechthold, 25 


and DiPaolo, supra. : 
[3]. When, as here, the Govern- 


ment has made its prima facie case, 


the burden of going forward with 
the evidence shifts to contestees who 


must show by. a preponderance of 


the evidence, the existence of a.valu- — 
able: minéral deposit sufficient to — 
support discovery. Foster v. Seaton, 


O71 F. 2d 836 (D.C. Cir. 1959); - 
i wey Be eh ae the ptunouy 


23 IBLA. 926 _ 
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below of the Government's mineet | 


examiner placed‘ upon the contestees 
the. ultimate burden of proving: dis- 
covery, or, stated ‘conversely, the 


burden of: overcoming the Gov- 
‘United States’ v. 
| Springer, ae BR 2d 239, aad (9th 


-ernment’s’ case. 


~ Cir. 1974). 


‘Contesteées ers have mat to 
- demonstrate: discovery. through: the. 


testimony of four different wit- 


nesses including: that of contestee 4 


Frank Melluzzo. Contestee’s first 


witness, Frank Magini, offered tes- 
_timony relating both to the value of 


the mineralization on the claims and 
the cost” ‘of its: extraction - ‘and. re- 
‘moval. As noted above, Magini’ S$ as- 


‘sessment of the value of mineraliza- 
tion on the ground ‘has been seri- 


“ously challenged | by Government 
witnesses on rebuttal. More specifi- 
cally we find considerable merit in 
- Dr. Fair’s objections to the validity 


of the assays derived. from Magini’s 


leaching plant and his objections to 
the incomplete: or cursory sampling 
- process on which Magini based his 
recovery. value figures (Tr. 499, 


- ue We find, therefore, that Ma- 
gini’s testimony is entitled to little 
weight except in regard to his as- — 


sessment of the cost of earth moving 
on the claim, an area where his @x- 
| pertise remains unchallenged.. 


Although both Melluzzo eel 


“Magini- appear to’ have good busi- 


ness acumen, neither’ appears to- 


have expertise in’ the specialized 


‘business of mineral extraction. At 
a the hearing below, Melluzzo testi- 
‘fied (Tr. 304-810) that he sampled 
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ere using an eyedropper of acid 
‘solution, a honing stone and a 
pocket knife. He explained that he 
~ would pick up likely looking. rocks, ae 
apply: the acid, and-scratch the 
rock with his knife. Thus he claims — 
he is able to obtain a quick indica- 
tion of mineralization if the knife 


turns a copper color showing. a cop- 
per stain. He sought to demonstrate 


the efficacy of this: admittedly pre- 
liminary sampling technique at the 
hearing, and the decision below 
records that:, “Mr. 


Melluzzo con- 
ducted an experiment during the 


hearing by placing the four drill 


hole samples in four cups, adding 


acid, and placing a nail in each so- _ 
lution, The nails showed indications _ 
of copper, and Mr. Melluzzo con- 


cluded that he has leachable : copper 


ore on the claims” (Tr. 317). 


On. rebuttal, Dr. Fair criticized 


Melluzzo’ s conclusion stating that: 


Well, in difference [sie] to Mr, Mel- 
luzzo, I think he mentioned that it was 


_ only an indication of copper. And the © 
| reason for this is the deposition of copper 


on those nails was in the matter of a 


‘molecule or hemolecule stick. 
This is an extremely thin layer. For 
instance, if we had been able to dissolve 
that penny, and there are some acidds 
| [sic] that. would, the amount of copper 


‘in that penny swwould. have covered hun- 


7 dreds of nails, maybe hundreds of kegs of 
‘nails. We could seatter nails all over the 
room: that were copper covered just from 
_ the amount of copper: that is in. that 

penny. . 


And a again, this brings me back to what 


“worries me- about: the—what’s been 
. Claimed for the assays and: the grades. 
and the, material: from the. claims., Be- 


cause copper, as Mr. DiPaulo tried to em- 
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phasize i in his. Peano, the copper. is. 
very mobile. That would. mean. the copper . 


moves ‘around. ‘In the vernacular, a ntl 
bit goes a long way. ” ts 


- The green that you see out: there on ihe 
oaterop; well, it’s very colorful butit may — 


: mineable copper presence, It is the 
visual attractiveness. of the. rock 


not. represent - ‘great amounts | of copper. 


a Similar to the deposit I described in Baja, | 
7 ‘California, when the hills were e virtually a. 


malachite green. 
 $o. that this test that we had, in answer 


| to. your question, shows copper. is.there, 


yes. It shows some of it is leachable,. Yes. 


‘It. gives us no idea of how much is leach- 


able or how much is s there. Uae 


(Tr. 508, 509). 
We. believe that tha bore discus: 


sion highlights the: major. problem. 


with Melluzzo’s claim of discovery ; 
i.¢., that the.purported discovery is 
based. largely upon ‘visual indica- 
tions: of. copper -which are of abso- 
—lutely no. quantitative significance. 


Melluzzo’s testimony, for mumps | 
“good 
visual indications” “black mineral- 
ized zone,” “green mineralization 
of copper,” etc., and, while numer- 


abounds in references -to- 


ous photos of oe claims were intro- 


duced in connection with Melluzzo’s 
testimony, only a single assay was 
produced. This solitary . assay, as 


noted, supra, contained no mention 
of the quantity of material ex- 


amined or the method of assay 
used, and is therefore entitled: to 


little weight. 


Melluzzo’ S visual ween dion: 18 
'.. finding is: ‘inconsistent with the findings and 


perhaps best understood in light of 


the history of his “maining” on the 
claims. Melluzzo. is in the. business 


- of selling building’ stone and has . 
| evidently Eee. a comfortable profit 


| selling the: attractively, eee cle 


from: “the. claims.? It makes not. a 


whit of.difference to Melluzzo.or to - 
_-his customers whether the colora- 


tion is the result of a, commercially 


which makes it salable at a price of | 
$5 per.ton as: building stone and, 
until recently, - ‘Melluzzo_ has had 
little. reason. to know or care about 
the percentage or mineral grade of — 


the copper on the El. rame claims. 
| ‘We therefore find that his testimony 


was material and relevant. to the 
issue of discovery only to the extent 


that the sale of building stone, may 
be considered'as evidencing a com- 
mercially. mineable deposit 0 of cop- 


per ore... - 
~- Mr. Hale. ‘Togmoni,. eantested! S 
major expert witness, testified that, 


In his opinion, the El rame group 
is the sort of property upon which 


a prudent man would spend money. 


and time with the reasonable ex- 
pectation, of developing - a paying — 


mine. This opinion, in turn, was. 
based upon what Tognoni. — as: 
three possible misthiods of working 
the El rame claims, namely, (1). the 
sale of “surface copper” for use in: 
decorative walls or as souvenirs,. 


| (2) = development os a commer- 


3 However, to avoid any inference that this: 


conclusions expressed in. United States v. Mel: 
luzzo (Supp: on Judicial Remand), 32 IBLA 


46 (1977). we note that this market did.not 
é develop. until long. after July 28, 1955, wher. 
the location of mining claims: for -COMmMOn - 


stone was peelpiced by” statute. 80 U.S.C. 


~—6©§ 611 (1976). 
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cial scale copper eset dag on the : 


claims, and (3) the exploitation of 


the dine: as a “massive sulfide.” | 


Since, in our opinion, -Tognoni’ S 


evaluation ; is the vital item of proof 
‘with which’ contestee’s case must. 
stand or fall, we will examine each 


ot these contentions. separately. 
As for the assertion that the El 
rame claims should go to patent on 


the strength of. decorative stone. 


sales, we find that contention dif- 


_- ficult to reconcile with Tognoni’s 


: statement that no decorative rock 
remains on the surface of the El 
-rame claims. At the hearing below, 
‘Tognoni spoke of: 


[T}he production of the surface cop- 


-per,. which has. been going on since my 


first visit to the ground in 1954 to now, 


a literal denudeing [sic] of the surface 
of the copper colored rock as specimens 
and part of. decorative walls. fetes 
added.] — 


| 7 We are thus left to qondes how the 


‘El rame claims can be valuable for 


decorative stone if it has been “de-- 


nuded” of the. same. We note, fur- 


thermore, that Melluzzo himself 


stated (Tr. 354) : 


AL Well, if everybody who was on the 
Jand would notice, you would see all the 
shafts and all the euts and all the dig- 
gings. There wasn’t any piles of rubble 


- rock around them. ‘There wasn’t hardly 
any rock of any size that was ‘saleable. 


Tt was gone. 


And if you noticed on top of the moun- _ 


tain’ where I wasn’t able to get my 
trucks, my ore was still there. The rock 


was still there. Copper rock or stained - 


rock was still there. But all on the lower 
parts where I was able to mine it, take 
it out without any problem, it’s been sold 
and gone, picked over all these years. 
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cites it: is ne surface pack that 


Melluzzo has been successfully mar- 
keting (Tr. 853), and since the sur-_ 
face is now “denuded,” we conclude | 


that surface building stone sales 


cannot support an.application for 
patent or a present. claim of discov- 


ery in this case, even if common _ 
variety building stone sales. could | 
be considered in support of a lode 
claim location. (See, infra.) 


Turning to Tognoni’s assertion 


that the El rame claims could be de- 
- veloped as a copper leaching opera- 
tion, we find Dr. Fair’s criticism of 


Tognoni’ s projections to be so well. 
taken as to render those projections 
meaningless. As stated, supra, Fair 


| pointed | out grave flaws in the sam- 


pling techniques which gave rise to 
Tognoni’s mineral value figures, and _ 
demonstrated that Tognoni’s expec- 


tations of a 100 percent copper re- 


covery rate were wildly at odds with 


| general industry expectations and 
experience. Most significantly, how- 


ever, Fair’s criticism of the rela- - 
tively small number of samples in- 
volved in the Tognoni projections 
leads us to agree with his judgment 
that those profitability figures are 


constructed on a foundation in 


which highly optimistic guesswork 


is substituted for. provable fact. We 
therefore conclude that the testi- 


mony and projections which To- 
enoni and his employee Robert Wil- 
son developed fail to demonstrate 
that a reasonable man might expect. 


to make a profit by leaching Copper a 
on the El] rame claims. | 


In regard to Tognoni’s prediction 7 


- that the E] rame group is valuable 
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‘9, ice area. for. a ‘massive 5 sul- 


Ade deposit,” we would first. note 
that this assertion is entirely. dis- 
tinct from the contention that the 
El rame-claims can be profitably 
leached for copper. Although the. 
distinction was never explained’ at 
the hearing or discussed in the deci-— 
sion. below, it would appear that To- | 
gnoni’s prediction of a “massive ‘sul- 
fide” simply refers to the possible 
existence of a zone-of copper sulfide 
material occurring. at a greater 


- depth than the surface.and shallow 


level mineralization which Magini- 


and Tognoni felt could be leached 
for profit. These upper level mineral 


occurrences are, in the case of the 


El rame claims, largely copper. 0x- 


- ide-type occurrences. As Robert Mc- 


Colley. stated while describing his 


examination of the claims (Tr. 107), 
_ “In other words, the copper miner- 
_als that I could identify were all ox- 


ide minerals, T take that back. There 


_ were a couple of sites where we did 


see sulfide mineralization on the 
claim. But, basically the values that 
-Isaw are oxide values.” _~ 


The significance of this waar 
- gulfide distinction is briefly ex- 
plained by the following excerpt 


from Mineral Facts and Problems, a 


1975 publication of the Department : 


of the Interior, Bureau of Mines, 
which states, at p. 293, that: | 


- Domestic mine production is approx- . 


imately four-fifths from open pit mining 
and one-fifth from underground mining. 


Most of: the ores are sulfides which are 
subjected to crushing, fine grinding, and > 
concentration by flotation. Oxide ores are © 
leached with acid, and the dissolved cop- 


ABQ: 


per ig recovered. by sncctnl pation: on 


scrap iron or by direct electrowinning. 


Copper. concentrates and. precipitates are 
smelted to an impure blister copper, and 


then upgraded to refined copper by. fire 


refining or electrolytic refining. - 


Donald F. Reed, in his examina- 
tion of the claims, noted that: 


In several instances chalcopyrite (core 
per-iron sulphide) is found. This is of sig- 


nificance because such sulphides are nor- | 
| mally primary in origin, and indicate that 
Inineralization may. have been deposited 


from hypogenic (ascending from below) 


“Solutions,. and that the ae carrng a 
may extend to- considerable depth. 


other words, the copper and iron eee 7 
found in the outcrops may. be only re- 


_sidual values remaining in the upper. 
leached or oxidized zone. If this is so, ~ 
then concentrations of: mineral may be— 


expected to be found below, in a zone of 


secondary enrichment, ‘at the ancient or 
2 premanent » [sic] water. level,- 


‘perhaps: 
even below this in the primary:zone. This — 
could only be. determined by a systematic | 
program of diamond (core) ' drilling. 


--which should extend to a depth of 500 to 


1000 feet. Such a program would be ex- | 


7 pensive and. ‘highly. speculative. [Ttalles 


in original. .S 


With regard to he. cceurs state of - 
| knowledge of the lower strata of 
the El rame group, Reed states that: 


‘The Corps. of Engineers did drill ae 
etal holes at. the proposed dam site, but 


_ these holes were drilled for the purpose . 
of determining the stability of the bed- ~ 
rock as a base for the dam. The deepest 
- was about 100 feet and no assays to de- 


termine mineral content were taken. I 
talked to Mr. Fenimore Turner, Geologist 
for the Corps in Los Angeles, where the 
drill cores are presently stored. Over the — 
telephone he told me that he had visually. 


' examined the cores and had not seen any 
copper minerals in any of them, that the 


only muperaeauom observed was in me | 


fori of iron. oxides — Cimonite “aid 
| hematite). . oh Wee medrese lata. “a 

Although’ thik above- rientfonied 
drill cores, ‘were examined, in. Los 
~ Angeles, by: ‘Tognoni’s: associate, 
Robert T.-Wilson,.contestees‘them- 
selves appear to have conducted no 


exploratory drilling of the type de- 
_ Seribed by Reed, supra. Wilson, for 
his part, expressed no opinion as to 


: the question of whether a. prudent 


~mnen would. invest, in the El rame . 


claims. Robert E. Wilson, a retired 


geologist (no relation to Robert sve 


Wilson, supra) who testified | ‘for 


; contestess also expressed no opinion - 


regarding the pr obability of a-mas- 
sive sulfide existing on the E] ramie 


group. Only Hale- ‘Tognoni’ ven-. 
tured to suggest that the EI rame 


“group was a likely prospect. for de- 
| velopment. as a Inassive sulfide, and 
his testimony-on this issue (Tr. 465-— 
474, Ex. M-101, M-i02) . ‘contains 
not one ‘scintilla of probative. evi- 
dence suggesting the occurrence of 
such a deposit. ‘Tognoni’s testimony. 


rather, is confined to a discussion of — 


_ surface value occurrences and. the 
| suggestion that, since the El rame 


group is located roughly. 100 miles 


southeast ofa cluster of massive sul- 
fides, it too is probably a, massive 
sulfide, We would note. that, while 
geologic inference. may not be:re- 
lied upon as a substitute for the. ace 
tual finding of a mineral- deposit, 


Tognoni’s “nnssive sulfide” predic- 
tions are so. badly strained and.so © 


completely unsupported. that they 
cannot even rise to thé status of Ie- 
gitimate inference. See United 
States v. Grigg, 8 IBLA 331, 79 L. D. 
— 689°(1972). 
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[83 ID. 


yy eiohing carefully all the a - 


‘dence submitted by contestees.on the 
‘ssne of discovery, ' we find that they 
‘have: failed to carry the burden of . 
coming’ forward and rebutting the 
presumption of invalidity raised by 
the testimony of the Government’s © 


mineral examiners, At’ best, con-. 


testee’s evidence’ suggests ‘the’ ‘pos-. 
sibility that a prudent man might © 
embark on: a-program of diamond 
core drilling to test the El rame area. 
_ forthe presence of a deep lying zone 
of-secondary enrichment or. “mas- 
“sive sulfide.”.As the Reed’ report: 


notes, even. this possibility “would . 


be expensivé and highly spécula- _ 
tive.” We find, moreover, that evi- 
dence: which: merely suggests that a 


prudent man might invest in fur- 


ther. exploration. with the hope of 
_findmg a paymg. deposit will not, 


without more, support a claim of - 
discovery. Chrisman v. Miller, 197 
U.S. 313: (1905) ; United States v. 


Waills, 30 [BLA 333 (1977). 


[4] The following elodie took 


place at the hearing below as Mr. 


Tom Galbraith, counsel for contest- | 
ees, cross-examined Dr. Fair: 


Q. [Galbraith] And if a prudent man . 
wants to develop a mine, ‘isn’t one of the — 


_ best ways for him to learn whether it 
~ would: really. work economically is to give 


it a try on a small scale? 

A, [Fair] Would you define small seale? 
Tn other: words, what are we Lvepriae:! about 
here? 

| Q.. Weil, let’s take the little leach O])- 
eration that Frank.Magini set up. I think 
that was something that a prudent man 
would do to determine what the: economics 
would be. 

SA: If he ‘made warerul risneurenients 


of the amounts in material, if he took 
proper assays, if he coutrolled his solu-- 
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dione in a , certain, way: SO. te oats come. 


out with useful. data, yes. 
Q. Well; maybe somebody like. Frank 


Melluzzo would be—or Magini would be 
lost with the idea of useable data: Maybe 
he -would understand :it-a little better if 
he took five tons-of ore, put some acid on. 


<a and was able. ‘to. sell the copper: and 
_ caine out with a little bit of profit. 
A. I’m sure if—oh, ‘I’m:sorry. 


--Q.: My question: ‘is, wouldn’t that ‘be. a 
way a prudent: man would develop the. 
apparently leachable material that .at: 


least from his view was on his claims? 


A. If it’s done exactly the way.you said. 
it with the profit on the end. I’m sure 
Mr. eae Fe Coen SS. ida I would 


agree: 


We agree eieloneaaay with ae 


suggestion. which counsel puts for- 


_ ward in the above line of question-' 
ing.°Our approval of his proposal, 
however, leaves us with another 
question, 7.¢.:: Why hasn’t Melluzzo 


tried to leach the E] rame on a small 


scale? Melluzzo has held the con- 


tested claims, in most. instances, 
since 1957, but he has made.no at- 


tempt whatever at developing the 
sort of small-scale. leaching-for-" 
profit’ operation, which his counsel. 
_ enthusiastically recommends, Mel-. 
— luzzo states atthe hearing that he 
has been unable’ to mine the claims’ 
on a large scale due to the threat of © 
overshad-: 


condemnation which has ov 
owed the claims :and discouraged 


capital investment for the past sev-" 
eral years. This uncertainty,” how-' 


ever, should have. no effect on the 


ability of Melluzzo or Magini to 
work the claims. themselves: onthe” 
— seale: suggested: by Mr.-Galbraith, : 
supra. We therefore: conclude that. 
the reason for.contestees inaction’ Ast 


| creating’ ¢ 


aa | 


fjitite ae re has finale no 


discovery: which might warrant de- 
velopment, As the Court of Appeals 
for the ‘Tenth Circuit held in the — 
case of | United States v. Zweifel, 508 
F. 2d 1150; 1156 (10th Cir. 1975): 


“Te mining claimants have held claims 
for several years ‘and have attempted 
little or no development. or operations, a 
presumption is raised that ‘the claimants 
have: failed: to discover valuable mineral: 
deposits: or that ithe market value of dis- 
covered minerals was not sufficient. to. 


justify the costs of. extraction. E.9., 


United States ay “Humboldt Placer Min- — 
ing Co., 8 IBLA 407. (1972); United — 
States -y. Ruddock,: 52. L.D..313 (1927):;- 

Castle -v. Wonpble, 49, L.D. - 455 . tee . 


. [Italics added. 1 


5] Melluzzo: ee epath paiow 
and on appeal, that his sale of deco- 
rative stone from the El rame 
claims constitutes “copper mining.” 
Judge’ Koutras refused to accept 7 
this contention and counsel for con- 
testees refers to the judge’ s logic as — 
“a reverse Midas touch.” 
While we agree, that Melluzzo has 
been successfully selling stone from 
the El rame group, and this. stone — 
contains a certain amount of copper. 


coloration, this does not, “without 


more, support Melluzzo’s character- 


ization, of the rock as “copper. ore.” — 
Melluzzo. defines “ore” as‘ ‘any min- 
eral. that.a: prudent man could make. _ 
a profit, off of” (Tr. 357) and points. 
out that his records referto material _ 


— the Elrame claims as “copper”. 
rT: or “copper stone.” Melluzzo thus ap-:— 
pears.to reason that, since he is:sell-. 


ing stone. from the El rene claims 


at a profit, the stones : are “ore,” ae 


ss wonder that 
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since the. stones are “ore,” he is min- 


ing copper. We disagree. 
ae the first place, no showing ins 


been made of the actual copper con-— 


tent of this building stone. Melluzzo 


. protests that he cannot be forced to. 
sell the stone to a smelter when he | 


- profits more by selling it to builders. 
He neglects to prove, however, that 
the stone would be in any way use- 


~ ful to a smelter. The fact: that Mel-.. 
luzzo calls. the rock “copper” does - 

not make it so, and Dr. Fair’s ob-’ 

that. a small 


“servation, supra, 
amount of copper can produce a 
_ striking coloration effect leads us to 
believe that Melluzzo’s decorative 


building stone may have. been low in ~ 
actual copper content. We do not — 
| -Melluzzo’s . records. 
~ show only the removal of “copper” 

as opposed to “building stone” from. 


_ the El rame since, as Melluzzo un- 


_ doubtedly knows, common varieties -_ 
_ of building stone were excluded — 
| from the coverage. of the. amining | 
laws by the Act of. July. 23, 1955, 
as amended, 80 U.S.C. § 611 (1976), 
commonly called “The Multiple Use - 


Act.” While “uncommon varieties” 


| of building or decorative stone re- 
‘main Aeentable under the Act. of | 


30 U.S.C. $161 . 


Aug. 4, 1892, 
(1976), such ince must be ‘sup- 


ported: by ‘a’ showing: that the de-.. 
_ posit in question has a unique prop- 
erty giving it a special value ae 
reflected by the fact that the mate-— 
_ rial commands a higher price in the — 
“oommon varie- 
~ ties” of the same.material. United. 
- States v. Chartrand, 11 TRLA 194, 


- marketplace. than 


80. LD. 408. (1973). Locations of 


such claims, moreover, must be. 
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185 LD. 


| inde as placer locations: and a lode ae 


claim: location, such as the. claims 


here. at issue, . cannot support a me 


building stone placer claim under 
the Act of Aug. 4,1892, supra. U.S. 
v. Chartrand, supra; United States 
ve Edwuds, 9 9 IBLA 197. (1973). 


We therefore hold that Melluzzo’ rg _— 


removal of building stone from the | 


claims cannot be considered as evi- 


dence of a discovery of a valuable. 


mineral deposit on the- EL ‘Tame 
claims. Sée also Cole v. “Ralph, 252: 


U.S. 286, 295 (1920), holding that a — 


7 placer discovery will not support a. 
lode location nor a lode. discovery de 


placer. location. | , 
Accordingly, pursuant to tie au- 
thority. delegated to the Board of 


Land -Appeals: by the Secretary of 


the Interior, 48 OFR. 4.1, the deci- 


‘sion appealed from 1 is affirmed. 


_ Dovcias E., Henrrouss, ie 
‘Be Administrative etages 


: WE CONCUR 


Bows W. Sonera, 
| Administrative J udge. 


“ANNE PoinDEXTER Lewis, 


Administrative J ae 
APPEAL OF coor INLET REGION, — 
3 ANCAB 1 aes 7 

‘Decided December, 2 197 8 | 


ape ton the Dedision of the Alaska | 
State. Director, Bureau of Land Man- 


agement. ‘#AA-11153-21, dated July 


5, 1978, rejecting. a land selection. ap-" 
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Eerie a7, 1978 © 


plicetion: of Cook. Inlet, Region, Tue, ‘s 


> pursuant. to §§ 12 and 14 of the Alaska 


- Native Claims. Settlement Act, 43 
U.S.C. §§ 1601-1624 (Supp. IV, 1974), 


as amended, 89 Stat. 1145 (1976).’ 


affirmed December 2%, Geko 


ey Alaska ‘Native Claimé. Settlement: 
Act: Land ‘Selections: ‘Regional, Corpo-. 
and “Entries: : 


‘yations—Applications _ 
Generally 


A land selection ‘application. filed pursu- 
ant to §§ 12 (b) (1), 12(b) (3), and 14(h) 
(1) of the Alaska Native Claims Settle- 
ment Act must conform to the regulations . 


promulgated under the statute ds enacted 


at the time: the: ‘application. is filed unless 7 
a later’ aimendment: to the’ statute provides ‘ 


. otherwise. 


2. Alaska. Native Claims ‘Sethe 


; Act: Generally —Roguletions: 


| -_Gener- 
: ally a 


As an amendment. to the Alaska’ ‘Native. 


- Claims Settlement Act, P.L. 94-204, 89 
Stat, 1145, 43 U.S.C. §1611 (Supp. IV, 


1974), is. subject to both the ‘provisions 


of ANGSA and the regulations promul- 


. gated to implement ANCSA, unless such: 
provisions or regulations . conflict - with, 


; OPI NI ON 


or are specifically excepted or r preenipted 
in: ‘the amendment. 


3: Alaska, Native. Claims Settlement _ 
Act: Land Selections: Regional Corpo- _ 
and Entries: : 
* Inlet 
Cook Inlet), filed a selection appli-.- 
cation pursuant to: §§12(a)(1), 


rations—Applications 
Generally 


Neither 89 Stat. 1145, 43 U.S.C. § 1611 | 
(Supp. IV, 1974), nor the Terms & Con-. 
. ditions incorporated in the amendment, , 


contain language which eonflicts with ex- 


cludes, or. preempts AN CSA regulations 

43. CFR: 2650.2 (e) (1). and - (2). requiring — 

8 legal. description. of. lands. ‘applied: for ~ 
| pursuant to ANCSA, or. 43. CFR 2653.5 (f) 


eee a description and: location of 
historical sites selected pursuant. al §14 
(bh) (1) of ANCSA. 


: 4. Alaska. Native. Claims Settlement | 
~ Act: Land Selections: Regional Corpo- = 


| < vations—Applications 
Decision of the Bureau of “Land | ‘o 
Management, dated July 5, We, | : | 
oo AS land selection. applies tight filed pursu-. 


and” Entries: : 
Generally — | 
ant. to $$ 12(a) (1), . 


12(a) (3), and. 


.* 14(h) (1) of. ANCSA_ containing only a 
-metes. and bounds description. of the -ex- 
“terior. boundaries -of. a region, ‘does: not. 
meet the requirements for a legal descrip-: 
-, ‘tion of 43 CFR. 2650. 2(e) “) and (2) and 

| 2653. 5(£). 


5. hie Native Claims Settlement : 
‘Act: Land Selections: Regional Corpo- 


rations—Applications: a Entries: 4 
Generally - 


A land: Selectioiy. dotenined finally ey be 
invalid pursuant to. ANCSA or its imple- 


“menting regulations is not protected 


within the meaning of § 22 (h) (1). after 


. the date of terminations. 


APPEARANCES: James F. Vollintine, = 


Esq.; representing Cook Inlet Region, 


. Inc.; Dennis J. Hopewell, Esq.) Office - | 


of the Regional Solicitor, representing 


the Alaska State Director, Bureau of | 


Land Management. 


BY ‘ALASKA NA- 
LIVE | CLAIMS APPEAL, 
BOARD © . 


On Dec. 18, 1975, Appellant, Cook 
‘Region, Tne, (hereinafter 


12(a)(8) and. 14(h) (1). of the 
Alaska Native Claims pve re 
Act (hereinafter ANCSA), 43 _ 
U.S.C. §§ 1601-1624 (Supp. iy, ts 
1974), as: amended, 89. Stat. et 


—AG4 


; (1976). Tn that application Cook. 
Inlet applied | for the Magarin! 


lands: 


All vacant, ana unappropriated: eae 
lands: 


may ‘heréafter. become surplus. under. sec- 


' tion 3(e)(1) of ANCSA; all ‘scattered 


tracts including, but not limited to, aban- 


-doned -and: unperfected homesteads, trade 
and: manufacturing - sites, small’ tract’ 


 gités,: headquarter sites, ete; and all sur- 


; plus federal properties which’ are now or: 
may hereafter: be. declared surplus under - 
the General Services’ Administration or 


% by any other Federal Agency, 


- Submitted with the application. was ree Consolidation & Management. 


a inetes and bounds description of 


the exterior boundary of the Cook” 


Inlet: Region and a map showing 


the exterior ouesy. of the Cook: 


Inlet Region. rg Aes 


By a decision. dated j ‘ly 5, 197 7 
the Bureau of Land Management 
( hereinafter BLM). re] jected. the. ap-. 


plication. BLM’s basis for rejecting 
the application was that Cook Inlet: 


did not follow the application pro-- 
cedures set forth in 43 CFR 2650.2: 
(e)(1) and (2), which requite that’ 
surveyed lands applied for will be 
described by the official plat of: 


survey and unsurveyed lands will 


be described by protraction -dia- 


grams, The same application which 
7 also purported to select pursuant to 
§.14(h) (1) of ANCSA for ceme- 


tery and historical-sites was rejected . 
for its failure to:meet. documenta: 
‘tion and. physical description: re-.: 
quirements of 48 CFR 2653.5(f£).. 
The BLM decision notes that Cook 
Inlet has filed: individual applica-~ 


tions for specific tracts of -land 


| under § 14 () (1) of ANCSA. sub- 
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all Jands" withdrawn for Native 
selection ; all- lands: which. are now ‘or 


(85 LD. 


saquent to the application here ap. 

pealed: and these: applications will 

be considered on a case by ease basis. 
~ After Cook Inlet filed: the appli-» 


cation here: in’ ‘question, Congress 


enacted P.L. 94-204, 89 Stat. 1145, 
43 U.S.C. § 1611 (Supp. LV, 1974), 
on Jan, 2, 1976. (hereinafter. Pole 
94-904) , “This _ amendment .. to 


ANCSA ‘affected a settlement a 


Cook Inlet’s selection rights negoti- 


ated. by the appellant, the State of. 


Alaska, and. .the. Federal ‘Govern-. 
ment. The settlement agreement en-' 
titled: “Terms & Conditions. for 


in the Cook Inlet. Area” (herein- 
after T&C) is incorporated into P.L. 
94-204 under § 12(b). Under P.L. 
94-904 § 12 and the T&C, a, selection. 
pool consisting of cartain-- desig- 
nated federal lands was to be estab-. 
lished by Jan. 15,,1978. (The. date. 
for establishing the selection pool, 
has since been extended to June 15, 
1979.) Under the T&C, §1-C.(2)- 
(a), Cook Inlet has 90 days from 
the time itis notified of property. 
being placed in the selection poo] or: | 
from the time the ‘property is — 
valued, whichever date is later, to 

make its selection decision. on the 
property, Under certain conditions, | 
lands are also made available to the 
region from: outside: ats regional 


7 ioundanies. 


Procedurally, Ss aeiiaat filed: its” 
Notice of: Appeal from the ‘above-' 
mentioned BLM decision with this | 


Board on Aug. 2, 1978, pursuant to. | 

48. CFR 4.908. On ‘Sept. 15,1978, 

appellant , filed. its. ‘Statement. of: 
Reasons to which, in turn, BLM” 
filed its Reply on Oct. 18, 1978: 
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In - Statenient 5 Reasons, Cook 


Inlet contends that its application 
cannot be rejected until the Secre- 
tary of the Interior completes the 


| _ selection pool required by § I.C. (2) 
(a) of the T&C. In support of this 


position, a number of arguments are. 


set forth by Cook Inlet. 


__ First, itis argued that PL. 94. 
a 4 204. and the T&C preempts any 
-. ANCSA land selection. regulations 


which conflict with its provisions. 


"The assertion is that Cook Inlet’s 
application did not need to conform — 
with the specifics of the ANCSA | 
regulations because Cook Inlet’s. 


: Jand. entitlement. is based. on P.L. 
‘94-204 and. the T&C, both of which 


‘came into existence. long after. the 
land selection. application. regula-. 
tions ‘were issued. To support this — 


: rick eae states: a 


oot en es es ee 


EE view of the lenedage in section 
 - 12(b)» ‘of P.L. 94-204 that the Secretary 

7 is. to make conveyances to Cook: Inlet 
“in accordance with the Specific: terms, a 
= conditions, procedures, covenants, reser- 
- yations and other restrictions” set forth © 
in the T&C, it must be presumed that « 


the T&C. preempts any. ANCSA. land: se- 


lection regulations which conflict there- 


| oo land selection ‘regulations 
apply in this situation, 43 CFR 


 2652.3(f) provides. that regional 
7 corporations “may file applications | 
~.. in excess. of their total entitlement” - 
and the. application here in ques- 
tion was merely filed in conform- - 


| ance. with that regulation. 


: #s5-188—79—— 3. 


Third, ee BLM 4 to require com- _ 


pliance with 43. CFR 2650.2(e) (1) < 
‘and (2) would have placed an im- 


possible . burden upon Cook Inlet 


“because (a) at the time of filing the - 
application, the entire Cook Tnlet : 
land staff was involved. in. the ~ 


negotiations. which resulted : in the 
T&C and (b) due to the uncertain : 
land status existing in the Cook In- 


let Region at. the time, it was not : - - 
| clear which lands were » available —_ 
-for selection. | 


Fourth, ANOSA> “ g90(h) (1) ? 
ahah. provides that “any lands se- 


lected by Village or Regional Cor: 
porations set = shall remain: with- _ 
drawn until conveyed, ” when read 


together with ANCSA §2(b) 


directing that. ANCSA- be. -accom- . 
plished “with maximum participa- . 
_.tion by Natives in decisions affect- 
- Ing their rights and property,” in- > 
dicates. that: the Secretary should i 
not reject, selection a applications un- _ 
til’ he has conveyed the ‘Natives’ es 
entitlement. | . Bh St 
BLM, in its Reply, me the fol- ics 


lowing arguments in response to the 


. appellant’s Statement of Reasons. _ 
_ First, since Cook Inlet’s application 
was filed pursuant to ANCSA, and = 
“not: PL. 94-204 or the - T&C, ee 
ANCSA regulations are applicable - 


‘Second; even assuming that the = 


and controlling. Second, even if the 


_ application had been made pursuant = 
to PL. 94904 andthe Ted, 
ANCSA regulations would stillap- 
ply because nothing in either PL. 
94-204 or the T&C makes a general. 

_ exception to, or preemption of,other -. 
-ANCSA provisions. Third, the fact — ~ 
Serre re alleges ‘that it did not. | 
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; “have the staff capacity to comply, 


o with the stringent requirements in) 
43 CFR 2650.2(e) (1) and (2) and 
can in no way change 


- 9653.5(f); 
_ these r equirements. 


The ‘Alaska Native Cintas ee 


peal Board, ‘pursuant to. delegation 


2 ms of authority j in ANCSA, as amend- 
ed, 43 U.S.C. §§ 1601-1624 (Supp. - 


TV, 1974), ; and implementing regu- 


- Jations in 48 CFR Part 2650 and 
“. Part, Subpart J, hereby makes the | 

| ‘following findings, conclusions, and 

oe T&C. P. L. 94-204, §12(c) states: 
Bureau of — 
| tend Management BAAS IbB- a 
Ses 


Bi decision affirining that Decision. of 
- .the- ‘State ‘Director, 


“pty. The Board concludes that it 


was. proper for BLM to. apply 
“ANCSA: application | regulations 
(43-CER. 2650.2(e) (1) and (2) and 
2658.5 ( f)): to Cook Inlet’s applica- ae 
tion ‘here .in- question. The -appel- 7 
~- Jant’s application was filed ‘at a time | 
when P.L. 94-204 was not yet in 
_ existence. The application was filed 
‘Dec. 18, 1975, and P.L. 94-204 was 


- enacted on Jan. 2, 1976. Iti is reason- 


able to: conclude. ‘that. a land selec- . 
tion: application: must: conform’ to: 
“the legal standards in existence at : 
the: time.of- filing, ie. 48° CFR 
 9650.2(e) (1) and: (2) and 2653.5 - 
EN Therefore, the Board concludes» 


DEPARTMENT OF THE INTERIOR 


3 [85 LD. = 


the T&C, ANCSA_ regulations 43 2 
CFR 2650.2(e)(1) and (2) and 


2658.5 f) would have applied. is Li 
94-204, which 
TE&C, is an amendment to the Alas- 


ka Native Claims Settlement “Act... 
and therefore subject to both. the 
‘provisions of ANCSA. and the reg- 


ulations promulgated to implement | 
ANCSA, unless such provisions or 


regulations: conflict. with, or are. 
| specifically. excepted or. preempt ted 


m- either the amendment or the 


The lands and ‘interests ‘conveyed | to 


“the Region under the foregoing. subsec- 
‘tions of the ‘section’ and the lands pro- 
vided - by | the * State. exchange under — 
‘subsection: (a): (1) of this section, shail 
be. considered and treated as conveyances | 


under the Settlement Act unless other- 


wise provided,* * * (Italics, added.) 7 


pun 94-204, § 18 states: 


Except as specifically provided j in this 
‘Act; (i) the'provisions-of the Settlement 
Act are. fully applicable. to this Act, and: - 
Gi). -nothing: in - ‘this ‘Act shall -be. con- | 


: str ued to alter. or -amend any, of: uct 


provisions. , 


* Section IX, TRC states: | 
Lands: conveyed to. ‘CIRI- and/or its 


“Village and- Group. Corporations. in ac - 
cordance with. this: Document, ‘notwith- — 
» standing their source (whether Federal | 
: or State), 
that when a land selection applica- ~ | 


-» tion is filed with the Bureau of Land. 
‘Management purstiant to the age . 
ee Native. Claims Settlement Act, it | 
oe . must. conform. to the: astern Z 
~ . promulgated: undér the statwite as. 
‘enacted. at the time the application 
fue pols filed... me 
» sie f2] The Board fartier ae at | 
bie : even, if the application had. been 
a made pursuant to P.L. 94-204 and 


shall be considered. and 


treated as conveyances under and 


pursuant to ANOSA, except as may be. 
expressly provided. otherwise. in. ‘this 7 


Document. ‘(Italics added.) a 
Because PLL. 94-9045 isan amend- 7 


aa to ANCSA, it is “necessai'y to 
ascertain whether the amendatory _ 
"provisions were intended. to pre- 


empt. the ANCSA -land selection 
regulations here -in question. This 
inquiry is necessitated PY the. Tule. a 


incorporates the 


| provides’ that. an | Act, 


APPEAL OF ‘COOK INLET REGION, ING: 


ABT 


| December 2), i 978. 


ot: atutore 
- atnencments, - be read as one har- 


-monious whole. 


“ment and has” adapted and formulated 
the » subsidiary provisions | in. harmony 


with that purpose; that. these are need-- 
ful to. accomplish it ; and that, if that is 


the intended effect,. they will, at least, 


 conduce to effectuate it * * *, ‘From. this . 
_assumption proceeds ‘the general. rule 
“thet the sordinel purpose, intent or pur- 
port of the. whole. aet-shalt control, and 


that all the parts be interpreted as_sub- 


os ‘sidiary and harmonious. (Italics added.) - 
Sands, Suther land on Statutory Con-_ 
Vol. 2A, SONG (4th ed. 


struction, 
. 19 2}. : 


[3] ‘The Board soneludes cae 


§12(c) and 818 of P.L. 94-204, 
i algae with § TX of the T&C and 
- the applicable general rule ‘of ‘stat- 
| utory construction quoted above re- 
quire. that. 


~ and 2653, 5(£). requiring that. sur- 
veyed, lands applied for will be de- 


scribed by protraction diagrams. 


-- Therefore, even if the land selection - 


- application here appealed had been 


7 PL. £20 4. the Jegal cone paon 


| ‘construction which — Ss 
and its tion wider 
- would etl] apply. so 
-[4} The Board havi ing found that. ~ 


~The pr esumption | is. eink: the 1am “maker 7 appellant’ 5 


has a definite purpose. in every enact: 


. this amendment. to. 
2 ANCSA be read as an. addition of 
certain new selection rights and 

terms for Cook Inlet and-is not.a _ 

- general preemption of ANCSA ap-— 

eae. plication regulations. After careful - 
review, the Boar d-finds that neither © 
 *PLL. 94-204, nor the T&C contain 

language which conflicts with, pre-- 

- empts, or excludes ANCSA regula-: 

tions 43 CFR 2650. 2(e) (1) and: (2) | 


péeqiiliements ‘eatabliatied s regiila- rae 


‘selection . ‘application 


needed to be filed in conformance. 7 
with: requirements set forth in 48 
CFR .2650.2(e} (1) and (2). and 
- 9653.5(f), the Board further ¢on- 
eludes that. an. application with a. 

metes and bounds description of the oa 


exterior boundaries ‘of: a regioti, 
does not satisfy the requir ements of 


those regulations for purposes. of ma 
selecting land under. 8§ 12(a) (ae 
12(a) (3) and 14(h) (1) oh ANCSA, 
Appellant: did not. provide either. 


the legal description of surveyed — 


lands applied for in: accordance __ 


with the official plats of survey 4s 


required by 43 CFR 2650. Bel) 


or ‘protraction diagrams for unsur-. © 


veyed. lands as mandated: by 43 
CFR 2650.2(e) (2). Nor did Cook _ 
‘Thiet include a statement deser ibing 2 


the historical background: and value. 


of their § 14(h) (1) claims or pro- - 


vide. a ‘sufficient. deseription. of thege - 
sites as epee by 43 CF R 2653. 5. ak 
en | 


co lant also argues oe the 


application identifying: all of the 
; lands within the exterior bounda: - 
ries of the region for selection is — 
valid: because. 43 CFR. § 2652. 3(£) 
"provides that regional corporations 
scribed by the official plat of survey - 
- and. -unsurveyed lands will be de- 


“may: file applications in excess of 


_ their total entitlement.” The Board. 
7 does: not dispute the clear reading - 
ot the regulation, but merely. points: 
out that all applications under 


filed pursuant. to the provisions of -ANCSA, 


‘including . applications : : 
that may. be for lands * “I excess sof es 


the Settlement. Act —o 


~. $20(h) (1). 


- legal. 


ABB _ DECISIONS ‘OF. THE 


re entitlement” must satisfy the reg- 
ulations requiring a legal descrip- 
-. tion of the land selected. gas s 


conclusion here fails. 


Likewise, the Bond rejects ap- 
wellants conclusion that ANCSA — 
= which provides that 

~ “any lands selected by Village or 

Regional Corporations * * * shall- 

remain withdrawn until conveyed, a 

_ «when. read together with the “im- 

: -mediately” requirement of § 2(b), 


m- 


_ ‘indicates that the. Secretary could 


not reject selection applications un- 
til he has conveyed. the Natives’ 
entitlement. | 
ts [5] Section 99h) (1) of ANOSA. 
_ terminates all withdrawals made 
under the Act within four years of - 


- the date of enactment, then provides 
that. Jands selected | shall remain 
withdrawn until conveyed, How- 
ever, as found earlier i in this Deci- 


gion, such selections must be made 
pursuant to the ter ms of the Act and 
~~ implementing - | 
‘Board concludes that a land selec- ° 


| regulations. 


tion determined final ly to be invalid 


7 ‘pursuant to ANCSA orimplement- 
ing regulations. is not protected. 
within the meaning of § 22(h) (1) he Pies 


| -atter the date of termination. 
Appellant: also asserts that. com- 


- pliance with the regulations for 
- “would. have | 


IBCA-1 142-2-7 a 


description 
placed an impossible burden upon 


“f ~ .Cook Inlet * * * because the land > 
staff was involved in negotiations 


which resulted in the T&C FG on 
Contract. No. 150014209716, Bureau 


of: Indian Affairs. . 


, [and] due to the uncertain Jand 
status existing in the Cook Tnlet 


- Region, it was not clear which lands _ 
were av ailable for. selection. ” The 7 
‘Board dismisses this argument: as 
: having no bearing on . the ay 


DEPARTMENT OF THE 


The z 


i Contracts: 
ation: Brew ines and Specifications— 


INTERIOR [85 LD. 


appeal. It should have been more 
properly made to the Secretary of — 

the Interior as a basis for a hard- 
ship waiver of the legal description | 
regulations. — . 


It should be noted i in Sonel en | 


that what, has. been decided herein 
in no way affects the right of the ap- 
pellant: to select lands: to complete 
its entitlement as provided for in 


P.L. 94-204 and the T&C. As men- | 


‘tioned previously, ANCSA was 
amended. by .P.L, 94-904 in such a 


manner as to. place the responsibil- - 


ity and opportunity upon appellant | 
to make selections from land which - 


is placed in the selection pool by the © 
Secretary of the: Interior. The Sec- 


retary has until June 15,1979, to | 
: place | the required amount of prop- 


erty in the selection pool, 
This represents a unanimous deci- 


| sion of the Board. 


| | Sopra M. Braby, ae, 
| Chairman, Alaska Native 
| “Claims Appeal Board. 7 


Amroan, F, DUNNING, a 
Board HM ember. | 


Lawrence Matson, - | 


Board shape . 


aT CONSTRUCTION Co., ‘ING. - 


Decided December 28, 1978 - 


‘Sustained in part. 


Construction and Oper 


468) 


7 Gunece: Pert hinianee: or Default: 
Impossibility of Performance | 


~ When the Government issues a iecincee 


- which, unknown to the contractor, is de- — 
fective because insufficient borrow is 
available from the. designated. borrow - 
sites, and thereafter : the Government is- 
sues three de facto change orders, at three. 


different times, to make sufficient borrow 


available, and where the record discloses. 
that the Government failed to reveal pre- 
award knowledge that haul or overhaul - 


would be required and that it had decided 
to substantially alter a-borrow depth lim- 


to the Government's. actions. 


2, Contracts: Construction and Oper- 


ation: Drawings and Specifications— 
Contracts: Construction and Operation: 
General Rules of Construction — 

A dispute as to pay quantities under a 
construction contract is resolved in favor 
of the contractor where his interpretation 


of the specification paragraph in issue 


- gives: effect to all the language of. the 


particular provision and is consistent with - 


the construction placed upon the specifi- 
cations and drawings by the Government 
‘employees responsible for their prepara- 


tion. A Government’s counterclaim involv- . 


ing a portion of the disputed pay quan- 
tities is denied. . 

8. Contracts: Construction and Oper- 
ation: Drawings and Specifications— 
Contracts: 
Equitable Adjustments 


‘Where: under’: a: standard construction — 7 


a contract the liability | ‘of ‘the: Government 
for defective plans. and Specifications is 


clearly established but as a consequence . 
of the contractor having’ failed to ségre- 
gate the costs: applicable to the construc. — 

_ tive.change-it is not possible to determine - 
-precisely. the - extent, to. which. the Gov- 


-ernment’s actions - ‘increased. the eost of 


performance, the amount of the equitable : 
; adjustment to which the contractor is en- 


ee & J CONSTRUCTION: 60. INC. 
December 28, 1978 


Disputes . and Remedies: : 


| = : 


titled is determined. by the Board finding 


_ whether. particular costs are allowable. 


where that is possible and drawing infer- ~ 


ences from the entire record where it is 
‘not possible.to otherwise determine the. -_ 
proper allowances to be made for various aen 
"aspects of the claimed: amount. | 


AY Contr acts! Construction and “Oper- : 
ation: ‘Drawings. and Specifications— _ 
Contracts: Disputes and Remedies: : 
_ Equitable. Adjustments | | 


. Claims: for extra costs ieureed. in the — 
—. eoner ete lining of a canal attributed to 
it on the drawings, the Government is 
liable under the changes. clause for the — 
_ additional costs shown to be attributable 


heat encountered during delayed perform- | 
ance allegedly. caused by defective plans 
and specifications is denied, where the. 
Board finds that the delays experienced 


were the result of actions or inactions for. 


which the contractor was responsible in- 
eluding. (i) the failure to have. necessary 
equipment operational weeks after con- 
crete placement was to commence accord- 
ing to the contractor's plan; (ii) the hir- 
ing of incompetent. carpenters; and (iii) 


the manner in which the contractor cliose 


to place outlet structur es. 


APPEARANCES: Mr. Alva A. . Harris, 


_ Attorney at Law, Shelley, Idaho, and — 
Mr. William L.. Hintze, Attorney at 


Law, Short, Cressman & Cable, Seattle, 
Washington, for appellant; Mr. Fritz 
L. Goreham, Department Counsel, 
Phoenix, Arizena, for the Government. 
OPINION 

ey VE J UDGE ut oGRAW* 


INTERI OR BOARD OF 
CONTRACT APPEALS: 


INTRODUCTION 


“This appeal arises out of a pee 


ard form 23-A (Oct. 1969 edition) 
contract to excavate, build and line. 


"eThis gioet Was - heard by Administrative ai a 


Judge ‘Steele -who- tg no longer’ a. meniner of. 


a5" this Board. 


BY ADMINISTRA- 


ready. existing 


@ _ ‘dated. Nov. 10, 1975, 


hw, 2 wine concr ne a 9. 6 ats ena oaliod 
-- ®&TLateral:90.” The: appellant claims. 
$412,746.86 inclusive of profit, to-- 
gether with an extension of time and. 
remission of liquidated. damages in 
the amount of $1,700.. Interest ‘on 


~ ye amount awarded i is also’ claimed, 


s authorized by the contract. The : 
se a aed denies liability. The 


par ties tried liability and amount. 


"DECISIONS. OF THE DEPARTMENT or THE INTERIOR 


about 2,500 feet. . 


| 18 iD. 


called: “Literal. 90” sould start on 


the Main. Drain and go. due east 
It. would then — 


make a 90- degree turn south and 


run about 2,500 feet south to “the 
county road” after which it would — 
continue south about 8,000. more © 
feet to end at a place called “Tyson 
Wash.” * Mr.. Wong supervised the — 
preparation of 15 ‘drawings. show-. 


oy 2 ing the proposed canal. Drawings 


FINDINGS OF PACT 


: Someeine before Nov. 10, tots, 
ee Department of the. TIntsvion, 
Bureau of Indian Affairs (BIA), 
ae ‘decided to have a 2.6. mile canal 

 puilt.t It obtained the services of 


‘struction of the canal.? The design 


: of the project was assigned to a 
BOR engineer, Mr. Wong (Tr, 213; 


_ 914). He prepared the draft.and 
final drawings for the canal. The 
= canal: was to be 7.9 feet deep, 8 feet 
wide at the bottom and about. 382 


feet wide at the top. It was to be. 
ee constructed. by excavating the canal 
_ channel itself, called the prism, out 
of or iginal ground in certain places ; 
-. and. in. other. places. by building 
dikes of dirt called. embankments 


| “on either. side ‘of ‘the channel..or 


prism. The channel would: be lined. 


. “Main Drain.” ay The Main. Drain ran 


_ north. to south, Th , - | 
ae . ay hice either side of the’ channel by con- | 


structing them with’ ‘dirt. Some of | 


waite < Appeal File ‘1. (heréafter * "AP”), Invitation 


"72 Transeript. (hereafter * ‘Tr. »y. pp: 213-215, 


 *256; 2674298," 299-316, 566, 624-625, 645 is 
646, 702-708. | | | 


. ee, 


down on the proposed canal. The 
other view was a worm’s eye view. 


looking at the side of the proposed 


ate Buisati of Reclamation: (BOR) ~. canal “Eo about ground level. — 


ne _ These drawings homed that the 
to design and supervise the. con- 


bottom of the Proposed canal— 


called “flowline” “invert” — - 
would be above an “level of-the 
“original ground” — for “roughly . 


1,000 feet at the northwest end of - 
the canal (near the Main Drain) — 
and for: roughly 1,500 feet at the | 
south end near Tyson: Wash (AF I 
Drawings #67. and +£69). 
drawings 
cross’ sections of the prospective .- 
canal. The drawings clearly indi- 


The 


- also. depicted typical . 


cated that the work site was to be — 


800. feet. wide, that is 150 feet on — - 
either side of the cénterline of the 


with a conerete lining 214 inches ne (ar. I Drawings jae and 


thick (AF T Drawings 470, #75). 
The canal would be 2.6: miles jong. — 
~ It would start at a point on an al- 
canal called. the | 


#16). 


The. ia ae: ‘and » -coriiariiptatea | 


: etied to build the canal was to dig 7 


out’ (excavate) | ‘the channel (or 


prism) where this’ ‘could be done, _ 


and to: build. the. embankments. on 


: “s appellant's. Bxbibit 18, “(hetentter Ax"), 


AR 1 L Drawing Habe 


+68, and +69. showed. two - 
views of the proposed. canal. One 
“ ylew was a bird’s eye view looking 


. 165 ge ea 


ae the dixé—which’ the pe called 


- “borrow”—would. come from exca- 


_. vating the channel. The rest of the 

-~ dirt would come from outside. of the 

" embankments but within the 300-. 
foot right-of- -way.t The BIA had 
considered this problem of where to 
obtain the dirt.and did not want ex- 
Bs cessively deep borrow pits on either 
side of the canal because of their 


concern about fertility and the need 


to fill:the. voids left by the material _ 
- .vemoved (Tr. 634, 635). The BIA 
and the BOR field engineer, 


M:. 
King (Tr. 624, 625), agreed that the 


borrow from’ alongside the canal 


would be limited to 2. feet. below 
original ground level (Tr. 634). 
Thus, Mr. “Wong placed an arrow on 


the cross sections of the draft draw- - 
ings #75 and 4-76 showing that.the. 


borrow areas could only be 2 feet 

below. the original ground. surface 
(Tr. 684, 220). : 

Mr. “Wong next prepared.a one 
ment entitled. “Borrows for Lat- 


eral.” The. document SO prepared | 


was an estimate that inclicated to 
Mr, Wong that it would be cheaper 


to use borrow from alongside the. 


canal (within the 300—foot right- 


a ge “December 28, 1978 | 


“from the snail buts pees the Main Bae 
Drain. (AX-2; Tr. 216-220). Mr... 
Wong: also prepared anengineering = 
estimate on a form-entitled “Com-. > 
_putation Sheet” (Tr. 227, 228).He 
concluded that 16,950 cubic yards — i 
| (c. ye). would. be excavated fromthe 
channel (the prism), that the bor- 
row areas on either side of the canal. age 
‘would provide 203,000.c.y. but that _ 
since it would require : 931, 600 Gy. to” 
_ build the embankments, there would e 
be a shortage-of 11,650 c.y. ‘Thus, he. 
- concluded that it would be necessary 
to import that. amount, to complete 


the embankment. Utilizing. 12,000 


c.y. and estimating the distance to — 


haul the borrow would be one-half 
mile, he computed “overhaul” as in- 
volving 6,000 mile cubic yards: (P3 
AX-3; Tr. 227-933). Based upon 


this information. Mr. Wong then 


prepared what. we will call a pro 
forma bid. He listed all the pay - 
items which he thought would be.in- 
the contract to build the canal, in-. 
serted the quantities from his just— 


mentioned paper and inserted a unit 
price he thought was reasonable. . 


Among the items included were the 


solowme expected » earth work 


of—-way)-. rather. than take borrow. ....items:. 
cee Deemer fe beta i ee ee ee ee - 
Nos 2. * | Work» Quantity... Unit Price Price 
o* /Bacav adeno | 2 T0007. ee ETB $12, 750 
.-° Compacted embankment: - 81,000c:y.° i DB | 
a Pe A from. borrow, gt 215,000 ey... ne 23 E00... 215, 000 
_ Overhaul oo gy 96,000 miveye oe BQ. 
~ Trimming for lining wo 58, 500 cy. 9 a 1.00: er 53, 500 | 
_ Excavation for structure 1000. ee 200: 
Backfill about. structure 4,500 ie Be 


: - : “et Other, work 


me (AX-8; Tr. , 238-239). 


4 ‘See AP L i Drawings #15 & 76 and AF a, para. 36. of the specttieation, Tr. 219, 220. 


20,250. 
3,000: 


2000 


. 472, ‘DECISIONS OF THE 


| The conclusion that, there would 
be a need for. more ‘borrow was 


a communicated to the Government’s. 
resident engineer’ Mr, King: (Tr. » 
684) -who* talked | with BIA about » 
the situation. Mr. King: estimated 
that: enough dirt would be obtained 

-. if the limitation on borrow depth 
‘was increased to 214 'to 3 feet (Tr. 
685, 652). BIA agreed there was a 


need for an’ “Increase” (Tr. 635). 
Someone ~ “of the Government 


engineers decided to change the 2+ | | : 
BIA project to. build Lateral 90.. 
| The Governments chief engineer on. 
the project. had had a prior ex- 
: perience when there had been a dis- 
pute as'to the quantities of materials: 
hauled (Tr. 705-706) . Further, the... 


Government ~ wanted to. minimize 


foot: limitation on the drawings to 
read 2 feet’ plus’ or minus: (Tr. 652). 


_ This was’ ‘intended to mean Kap. 


proximately -2° feet” (Tr. 635). 


~ Drawings: 


"302, 635). 


We digrésa' a fnotadnt: 6° rere 


a document called | a “mass” dia- 


gram.” A mass. diagram: is @ study, 


done of a proposed earthwork: proj- 


ect. The purpose” of the study is to” 
determine the: net amount of dirt | 
items later: issued were included ini 


needed and . available at selected 


pone on \ the beds -When’ these : 


turnouts 


DEPARTMENT OF THE INTERIOR 


#75 and #76 were 
chiineed to. read “2. Oe” ‘feet (Tr. | 


(85 ED. 


amounts are plotted ¢ on a “map” of 
the project, one can determine how 


- much dirt must be moved from one: 


place to another to build the project 


(AX-10, AX-11} Tr. 426-428). 


The BOR sprapares” mass” dia. 
grams. on any of its projects that: 
contain an. overhaul item and on: 
all its canal jobs (Tr. 767, 768). 

Returning to our chronology, the 


BOR representatives had a meeting” 


to determine the form and content 
of the solicitation package for this: - 


the number of field personnel need-. 


ed to administer the expected proj- 
ect ir 301). The decision was: 


made to write the ‘solicitation so- 
that it would have only two earth 
work pay items (Tr. 300). ‘The pay 


the IFB a as follows: 


SCHEDULE, 

—Ttem | “Work « or: ‘Material. fr -- . Unit .. -Amount ~ 

— No. and Unit / * Pri¢ges "  <* “se, 
OL ‘Mobilization and preparatory Lump: sum i ee pact 

0 work Sti _ {not to exceed $25,000): 
- 2 - Remove’ 24~inch - ‘corrugated ~ Lump sum ‘ — es hss 
2 -. metal pipe culvert — a | | 

Sa Constructing lateral embank-" 160, 000 cu. 4. — Fo as 
oe mente. ae, ae mee 
a: Compania embankments za. 81, 000 cu. yd aoe 

ee Trimming earth foundations 54, 500 sq. yd. beter 

-'-_. for concrete lining tae eae 2 _: 

Bo ‘Fumishing and installing” Lump.sum ee 

hee se Main’ Drain culverts - or ar 

7. Constructing and installing 17 each rae 


Poe. eae A. & J CONSTRUCTION CO., ING. 
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‘Unit == Amount 


 Jtem | Work or} Material. | eee 
No. | | ~ ‘and. Unit, :: Price - 
8 Coanieee in thor lining and 3, 800-cu. yd. - 
transitions es Sy eine 
9 . Furnishing and handling 22, 500 ewt 
| 2 a ee ae eBaonh® - eo 
10°” Construct Hike: overflow Lump sum . 
plug and wasteways: at — 
ee et, ‘Tyson Wash - 7 we bE “cin oS 
ete le a Farsishing and placing elastic 300sq. ft. = __ fe ee 
votes joint filler : : = thee hn ee oO ee 
12°. Furnishing ona installing 23 each. = ae a ee eee 
| safety ladders. < . Pe os wane tio Pee 
a ee. - Total for schedule = $_ 


(AX-4, AF#1 ‘(wia)). Since there 
"was no pay item for haul or over- 
haul, ‘the Government decided. that 
jt would not prepare a mass dia-_ 
pram (Tr. 768). This decision was ~ 


reached even though: the Govern- 


. ih. ment had: the basic data—mass or- 
_ -dinates—from which to. prepare 


| ‘such a document (Tr. 786, 787). 


On Nov. 10, 1975, ‘the Govern- 


. ment issued an invitation for bids 
- covering this project and including 
the pay items for earthwork listed 
above. The drawings said the bor- 
_ row pits could go down 2.0+ feet 
: (AF Drawings #75 and #7 6). 
The cy. quantities indicated in the 


. IFB were “neat line ‘quantities.”. 


- “That means that they were the “in 


place,” the “finished work” quanti- 


_ ties shown on the drawings as being 
the embankments (and other parts 


of the project, é.g., 1-foot compac- - 


tion) as they were to be built (Tr. 
280-231, 628). 
“The: IFB was a total small busi- 


ness set — : ‘The estimate of the 


| SAR 1 (IFB, also “Notice of Small Sustaess 
 Set- Pea: a 


dollar size of the project published _ 


by the Government in the IFB wes 
$250, 000 to $500; 000: (Tr. 282).° 
The appellant isan Idaho cs 


that has been in the business’ of ‘con- 7 


structing canals and sewers since’ 


1965 or 1966. During the period 
' 1972-77 its yearly annual gross was 


about $2 million (Tr. 23, 122, ef. 
189). 


had prepared bids- all of his life _ . 


‘since high school (Tr. 24, 26). He 


had 2 years.of Junior College and 


‘one semester at San Francisco State 
College (Tr. 23-24).Prior to bid- 
ding Mr. Jackson read the plans and a 
specifications, walked the work site. 


with a BIA representative (Tr. 26, 
27, 89, 118-120) and made-an esti- - 


mate of labor, materials, and com- - 
putations of areas. It was his esti- 


mate that he would have to excavate 


198,600 Ys; that he would be 3 in, 444 | 


position to. place. this material on. 


the embankments at. the rate of 600 a 


c.y. per hour. and that. this rate. of 7 
production. would i necessarily . ‘in- a 


“Appellant’s: president, . | Mr. aco 
Jackson, who prepared the bid sub- 
‘mitted in response to the invitation, 


te oleae Item 


ATA "DECISIONS. OF THE 


o ‘yolyes a relatively short haul (Tr. 


expert, Mr. Threlkeld, calculated 


the average haul would be ‘520. 
linear feet (AX+9; Tr. 423-494).° 
. Mr. Jackson planned to obtain the . 
borrow: for the embankments from , 


. 7 | Quantity es 


‘3 : ; Description 
"3. 160,000  —- Constr. lateral _ 
a ee ee eee _. embank. 
Be ae se 81,000 Compacting © 
ao c.y. eee vembank, 


a Total (a items bid upon) 


7 Meanwhile, aad cea nea to'ap-_ 


pellant, the Government’s head of. 


contract administration spoke to the 2 


- Government’s . field engineer in 


Parker and told him that the Gov-- 
ernment had decided that the pros- y 
. (Tr. 29). The notice to ee was: 
issued Jan, 96 (Tr. 28).. , 


pective | contractor. would not be 


limited by the 2.0+feet but could 
excavate to invert and that this ine 
formation could be. -given to any 
bidder. wlio asked. (See discussion | 
in Part ITI under “Additional Fac- ; 
‘in Evaluating. 
Earthwork Claims. ”) Thisinforma- 
— tion. was not given’ to. appellant t 
— . until-a. month. or more after con-. 
tract award (Tr. 50, 803-805). It is 
- not. clear if-it’ was given to any of. 
on bidders: Adn: 304-806, 635-636). : 


7 tors . Considered — 


oes gineers shad. ace this ‘decision—to_ 


. go..to. invert—prior to the opening 


- ~ of bids (Tr. 3038-306), The Govern- » 
ge ment asked. appellant to. verify. its 


bid. Mr.. J ackson. confirmed appel- 


—— dant?s. bid after discussing it with — 
“Mr. King. in the latter’ 's ‘office, At. 
> that time Mr. King did. not. tell him — 
oe of the decision to go to invert U CAR 


DEPARTMENT: OF. THE. INTERIOR. 


"$479, 925 $659, 474 $684, 238 


185 LD: 


a the } borrow areas by the Gas of the 
598-525: _AX-23), The appellants - 


canal as shown on the drawings :by 
excavating to 2 feet (Tr..55,:117). 


Appellant and other bidders sub- _— 
“mitted their bids which were par- ~~ 
tially. recorded in an abstract of bids - . 


on 1 Dee. 1, 19% 5 aire 4 AS follows: 


42. oe 86> .% 370 aes 
a 67, 200 - 128; 000 - (137, 600 . 121,600 » 
BB. oo OR Ot: POL BT ie 59 
45, 360 76, 140 46, 170 ~—- 47, 790 


$558, 440 


6; Tr. 627-629). The contract was 
executed as of Jan. 5, 1976 (AF 1, 
Contract). Appellant started: lay- 


-ing: the water | ‘sprinkling | system 


(needed for the moisture required | 
to-compact the dirt) about Jan, 21. 


Appellant started Gore by str 1p- 


“ping 4 to 8 inches of dirt-and roots _ 


off the site (Tr. 39, 40), After wet- 
ting’ (Tr,.35-88),, he began .excava- 
tion. for the. embankments. © It 


commenced excavation and con- 
struction of embankments at the -_ 


northwest end of the project and 
soon realized that it would be help- 
ful if it could use the. dirt. from the — 
Main: Drain spoil banks. Tt asked — 


- for permission to do-so-on Jan.:29, | 
1976: (AF 9, AF 12) and the-Gov- — 
-ernment sored “at: no added. ‘cost 


to. it—on Feb. 18, 1976. (AF 13). _ 


Appellant became concerned about 
the source of borrow,-as the hauls 


began. to: get: longer. and longer.® } Mr. 7 
J ackson told the Government. resi- 


degree elbow on Lateral 90 (Tr. 47, 98, 100). : 


" “S Appellant a ccae ‘at “about ‘the S0-, Se 4 


we bankment.’ 


A68}e 


Bae dent engineer of the Ghaation and : 

mat finally } Mr, King, about the-end of | 
_ Feb. or. the beginning of Mar, 1976: 

(Tr. 116-117 ), told him. that) appel- 7 


~ lant was not ‘Jimited. by the 2.0% 


feet on the. drawing and directed 


him to excavate to invert (Tr. 48, 


99). ‘Following. this conversation, 
the appellant began to excavate to 
invert. It also went back. and. took - 
. more ‘dirt from the Main ‘Drain 

_- spoil banks. About Apr. 1 appel-— 
lant had to and did obtain more and 
faster equipment to supplement the. 
equipment it was already using on . 


the job (Tr, 60, 61), As appellant 
: progressed 1 in. constr uction south of 
the elbow and south-of the county 


road, it became clear that importa- 
tion a borrow from Tyson Wash. 
would be considerably cheaper than 
4 hauling borrow from. the. borrow _ 
- areas in the- project alongside the - 

canal just south of the county road - 


(Ire 56-58). The appellant. asked 


and the Government. agreed on 
Apr. 12, 1976, that A&J. could ob- — 
tain “borrow from. ‘Tyson Wash. | 
This appellant did (AF 18)... 


During performance of the. con- 


_ tract appellant was required to ex-— 


cavate 1.0 ft, minimum (AF Draw- 


a ings: ETS and +76). under. the 
bottom of the yet-to-be-placed con- 
-erete liner and to build this portion. 


of :the- project as. “compacted em- 


| ee for this work oe 3811, 1 B54) 
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Appellant did this 
work: (Tr. 49; 48, 144, 155), it: sub- 
mitted pay estimates that included . 
- this work-and:it was. paid. for. this 
— work: (Er, 310, 311,354), In the | 
summer of - 1977 he Government, 
asserted that it'-was not obligated:to 


iova. : ae 


“In its’ answer dated J ruly 43, 1977, 7, 
the Government. asserted a. counter- 


‘claim saying: that the actual materi- 
al. placed. was 169,956.0 c.y.and the — 
amount. paid for was 185,621. aye 
and. that. the. appellant haa been oe? 
overpaid $6, 579. 30. (185,621 aye 
minus 169. 5956.0 C.Ys =25, 665.0" C.Y- Os 
. Thus, 15,665.0 Coe. times $.A2/e.y. a 
equals $6,579.30). e 7 
On June 25, 197 6, “he, Cine ait 


ment; stated. that: ae ‘project was: 


- substantially completed on June Wa 
(AF 22)... The. ‘pr ject. was com-. | 
pleted on Aug. 7 


, 1976 (AX-14, Tr. 
210,475). ‘On. Oct. 29,1976, the ap-. 


pellant’ filed “a lain for $557, 
269. 67.7 alleging that. the IFB had 
been. misleading (AF OF). Tn. 197% 
“appellant hired an. expert who final-. — 
ly prepared a mass diagram (Tr. 
428-430, 483, 485). This mass dia- 
gram showed that if the IFB had 
been. issued allowing excavation — 
“down to invert there would have 
been a néed.to import. 43,000 cy. of 
‘borrow for the north end of the | 
project and 35,900 c.y. of borrow for = 
the: south end of the a oS oe. 
440) 3 = 


— @Total eotitract costs were. in the amount: 8 
~ of $1,071,302. (AX-5). According to AF 28, 


the amount paid or approved for. payment” by” 
the Government © totals - $497; 755. Conse- 


quently, unreimbursed total costs - are ‘in. ‘the, ; 
claim is: in i 


amount of. $5738, 547. “Appellant’s: 
the’ ‘amount. of $414,446.86 (AX-16). 


After citing the above figures and noting: ieee 
. the ‘weaknesses’ associated’ with the total: cost | 
“he dif-" ° 

- ference in results between: the method actually ee S 
- employed and the ‘total cost ‘method is approxi- Bact. = 


approach, appellant’s counsel: states : 


mately $159, 000. which | ‘should be’ adequate to. 


' more than’ cover any “possible contractor: bid- 
ding” or performance pr oblems reflected by the — 
record.” Appellate. ‘Opening ‘Brief, a 88 a 


(hereafter AOB)? 


a an! AX-11 ; ire, 427-452, 


476 
| Part I Entitlement -. 


“Ty The appellant says that the 
‘specifications were defective.® We 


_ sagree. The Government says that 
=the appellant should-have prepared. 


»@ mass diagram prior to making its 


~ &pid2” We do not agree. We conclude - 
“that the: appellant vacted i in a reason- 


able manner and was misled by the 


. Government’s failure to tell it (and. 


-all other bidders) that the Govern- 
ment’s designer expected that there 


would be overhaul; that the Gov- — 


ernment estimated: the. 300-foot 


right-of-way would be adequate as 
a source of borrow. only if it were. 


excavated to a depth of 214. to 3 


feet; and that the. excavation limit | 


Was ae eae 
dn reaching the ane: ated con- 


well if appellant had only done a 
yprebid mass diagram is fatally 


flawed by the failure to show that 
sthat responsibility rested with the. 
-eontractor rather than with. the a 
‘Government. The law-is clear that a 

‘bidder may rely on information in. 
- the bid package unless the deficien- : 
cies are ae According to-tes- 


“e AOB pp. 124-8100 0 
10° Government’s Reply . ‘Brief 


GPHB) dated Feb. 2, (1978, Dp: 2-4. 
11 Nash,. Government..- Uoutrant. 


par. 2095;.J. D. Hedin. Construction. Oo., Inc. 


wv. United States, 171 Ct. Cl. 70, 76 (1963) ; . 


of. -Morrison-Knudsen | Co.,. Ine. v... United 


"States, 184 Ct. Cl. 661, 685 (1968) ; cf. Foster 


Wheeler Corp. v.. United Se 206 Ct. Cl 
bee a of 


DECISIONS ‘OF THE DEPARTMENT OF: THE: INTERIOR 


Guewattes : 
“GRB”) dated Feb. 16, 1978, p. 6, line 4, and. 
Government’s Posthearing | Brief (hereafter 


Changes, 
Chapter 12; J. W. Hurst.€ Son Awnings, Inc., . 
ASBCA No. 4167 (Feb. 20, 1959), 59-1 BCA. 
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_-timony of the BOR’s construction 


engineer, the information. available 


_ to the Government would have per- 
mitted the preparation ofamassdi- 


agram within a matter of hours : 
(Tr. 720-24, 786-87). The prepara- 


tion of a mass di agram by prospec- 


tive bidders from information avail- 


cable to them, however, would have 
required the services of an engineer 
fora period of 8 weeks (Tr. 499). 


The evidence shows that. the ap- * 


‘pellant conducted an adequate pre-- 
bid site. investigation and that’ it. 
. confirmed its assessment of the scope 
of the job at.the time it was re- 
quested to verify the bid submitted. 
On neither occasion was the bidder 


infor med of the conclusion the Gov- 


ernment had already reached. (¢.9., 
the borrow necessary could be ob-. 


clusion we have carefully considered _ tained by excavating to invert). If — 


the three principal arguments, The 
contention that all would have been — 


the appellant had bean so informed, 
it appears reasonable to assume that. 
it would have altered its plan, par- 


ticularly as it related to obtaining 
the penetration necessary to achieve | 
the required moisture at the lower 
level of the borrow excavation. _ 


In any event, it is clear that ir- 


respective of who prepared it, a pre- 


bid mass diagram would have 


shown (1) that there was. not 
. enough borrow on the site to do the 


job, and (2) a significant amount, 


of overhaul would be- required. . 
_ Especially noteworthy is the fait ey 
that: entirely for its own conven- 
-jence, the Government reduced the 


number of pay items for earthwork 
from the number of items contem- 


plated by the engineer who designed 
the project to the two on which bids © 
were ou in | the invitation. 


7 Among the pay. items ¢ SO ) eliminated 
was an item for overhaul estimated 


by the designer at 6,000 mi. cy. An 


appr aisal that overhaul: | 1S required 


on a project involving earthwork is 
highly. germane to the Government 2 


determining when to prepare a mass 
diagram for the guidance of bidders. 


The BOR’s construction engineer _ 
for the Central Arizona ‘project 


testified that the Government makes 
mass diagrams normally when there 


1s an overhaul item. involved; that. 
_ presently the Bureau of Reclama- — 
tion makes mass. diagrams - on all. 
canal jobs; and that that informa-— 


tion is furnished to prospective bid- 

ders - (Tr, 767-768, 785). He at- 
tributed the failure of the BOR to 
make a mass diagram in this par- 


ticular instance to. the decision to 
the earthwork * 


combine some of. 
items and the fact no mass diagrams 
had been made for any Bureau of 
Indian Affairs: projects adminis- 


on. the fortuitous circumstances. of 
: whether. BIA or BOR funds are be- 


clear: that if amass. diagram had 


‘béen’ prepared: by: the Government. 
and included among the documents 
| furnished to prospective | bidders, 


the gravamen for. the . complaint 
presented here would not exist: Pe, 
47-58, 97, 117, 122). | 


: ‘The second Government argu: 
; ment is a factual one: the appellant 
| did not excavate nearly: as deep. as 
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. élaiied (GPHE, p. 8). The great. 
weight of the evidence is that ap- = 
| pellant frequently excavated to: in- 
vert and some places deeper than 
invert (Tr. 159, 161-62, 436). Such — 
‘excavation (without importation. of 
borrow) would not build the project bag 
~-CEx. 187-138, 141, 158-163, 435,486; 
AX-10). The. tase of the Govern: = 
ment’s. argument is.a field survey — 
-made- in Apr. | 
_GPHB, p. 3, line 14). There was | 
testimony that the ground asit had 
been left by the appellant at theend 


- an 


ADT: (Tr 6583. 


of. the project.in Aug. 1976 (AX- . 


14; Tr. 210, 473). had been altered — 


and the borrow pits at. least par- : 


tially filled in as of. Mar. 23, 1977. — 
_ (Fr, 881-882), The Government— 
-as the proponent of the factual — 
- defense—had the burden of proof 
to establish that the land when it — 
made its survey.in Apr. 1977, was | 
_the same:as when the appellant eom- 
_ pleted. work, in. Aug. 1976." ‘The 
; tered by the Bureau of Reclamation a 
(Tr, 768, 785-786). | 
The information. “ which a bid- : 
 der-is entitled:om a: formally adver- 
| ‘tised procurement ought: not to turn 


Government failed. to garry - : 


~burden.18 


The: cere arne rare argu: | 


ment is that the time and cost over- 

_runs were not caused by the Gov- | 
ernment but were solely caused by _ 
_ the ineptitude: and. [-amefiiciency of . 


ing expended: In. any event.it.is ©. | 
128 OF, Wigmore, “Byidence $487, 490-495 ia 
- (Chadbourn rey. 1970) especially p. 245 where 


it says, “The condition of the person or: ‘object 


at the: time of. being photographed may be .re- 
quired to be evidenced as being the same (sub- 
stantially) as at the time in isste in the case 
frees) Be (Citalte in the pene) See also Ds, - 
237, ae = he 
- 18 We note; for cme: that the appellarit's 
witness Threlkeld testified as to the condi- 
‘tions ‘he: ‘obsérved when he visited the site of” 
‘the. work on.:Mar. 23, 1977. (Tr.: 331-332), 
‘while the Government’ s witness King relied in 
the. ‘main “upon what others’: had meportcy to 7 


him gal 659-660). 


a theo contractor. 14 With respect to the 
claims for earthwork We are not — 
tas, persuaded that this is ‘true. While — 
“we have not been: persuaded that all . 
.. estimates submitted. by appellant’s : 
| expert should’ be accepted at face _ 
value and while other adjustments ping and consolidation under embank- 
affecting both cost and profit are | 
necessary as discussed’ in Part III 
‘below, we are satisfied that the bulk | 
.of the costs claimed were caused by — 
the defective specifications. The de- 
fectiveness of the specifications ee 
— highlighted by (1) the order in | 
Mar. 1976 to excavate to invert, (2) : 
the authorization to import borrow 
from the Main Drain and (8) the 
~ authorization to “import borrow, : 


a from Tyson Wash. 
S We. 
Ore, aeith: respect to the claims for con- 


we ‘erete., In. our view. the ‘additional 


costs claimed for’ principal’ items in 
- this category cannot. properly ‘be 
attributed to defective plans and 
be specifications o or other actions of the 

| Government. i 2 


7 Part I Quantities and Government . . 


O ounerclat aime 


A. Discussion. 


There are: very’ aubsiatel dit: 
ferences between the parties as to. 


| the. quantities of earthwork items 


for which the. appellant. is entitled 


tobe paid | in accordance with the *"(45,665.0 x 42). 


, obras is Government Exhibit No. 


opening brief (pp. 15, 16), these. 


‘terms of the contract. In appellant’s 


differences are described as follows: 


- ‘Potal : final quantities ‘computed. ‘and 
, approved. for payment by the BOR were = 
- Item. 4 ‘Constructing’ ‘lateral embank- 
cena nae 185, 621 cy | 


“ments, 





ys ‘ 4 GPHE, D. 4, lines 4-9; D. 7, tines: 21- 28 ; 
GRB, p. 7, lines 1-6 ; DP. 7, Tines 23-26. 
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have concluded — otherwise | 


» (85 LD. 


a Ttem. mn Pompasting. ainbanie? 
ments, | 
(App. F.-31, COD. p. 3). Mr. Threlkeld, 


appellant’s expert witness, pointed out — 


that the. quantities computed by the gOv- 
ernment did not include the quantities of 
material necessary to replace the strip- . 


-Iment: areas, or the compaction of those 


Areas, or the compaction of the founda- 


_ tion under the canal liner (Tr. 351-410). 
“Those areas are depicted on AX~7. The 


addition of those. quantities : results in. 


| total actual quantities of: 


Item 3, i eee 202, 165 cy 

Item. Be Bia 106, 720 cy - 
4Tr, 410-417 ; AX-8). ao 

The * Gavcniient: ee the 


| sprdpristy of having paid the appel- . 
‘lant as muchas it has for the earth- 
* work itemis. , however, and has filed a, 
ébunterclaitn’ in these proceedings i in 


the amount of $6, 579. 30. In the An- 


- Swer To Amended. Complaint And | 
| Counterclaim at p. 2, Sarpranient 
counsel states: 7 | 


‘Based on: allegations made: on the ree 


; pellant in’ its claim and at. ‘subsequent 7” 
. ‘meetings, the Bureau of Reclamation re- 


examined the. lateral ‘Cross sections and 


it was determined. that: there was:a dis- . 
a -erepancy- in «the ground: ‘at. ‘Stations — 

- 1083-+-00 and. 1089-+.00. Asa result of the _ 
same, .the Appellant was overpaid for 
- constructing lateral embankments. The- 
“i quantity paid for was 185, 621.0 cubic 

‘yards, while the. actual material placed 
"was 169;956.0 cubic yards. Therefore, the 
reduction. of 15, 665.0 cubie yards result- 


ing .in an “overpayment of ; ,$6;579.30 


Attached ‘hereto and 


A: [J]. ‘which is the computation : sheet : Te- 


; frecting said figures. | 


-18-The guhons: of the emoronde: and: work 


papers included as Ex. 1 did not authenticate = 
‘them ‘at ‘the’ “hearing. The ‘Government. wits. | 
‘nesses were Very. unfamiliar with: the compw- © 
- ter processes used to compute payments. They 


failed to testify as to the alleged “diserep- 
ancy” in the. ground at the two stations. 


pe gs OT ey 


| 39). 
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“The Hecoretanod question pre- 


sented for our decision.is considered - 
~ to be the same for all disputed quan-— 


tities including the quantities in- 


_. volved in the ‘Government’s coun- 
ae ee terclaim. | 
states: “[T]he controversy. appears 
to revolve. _primartly ‘around the 
_- proper interpretation of Paragraph 
. BT (e) “of the specifications * * * A 
Also relied upon by the appellant | 


Appellant’s | 


care “ [t]he | indications and repre- 


_ sentations contained on drawings 
- BIA 70, 75, and 76”. (AOB, pp. 31, 
‘Gévernment counsel agrees’ 
_ that “the correctness of the figures. 
presented by the Government and 


Mr. ‘Threlkeld. as to actual. quanti- 

_ ties is for the Board to decide based 
. on the contract provisions and the 
drawings” (GRB, p. 4). The Gov- 


ernment also cites par. 57(e) of the 
: specifications (GRB,’ p. 5). In the 


_ Government’s view, however, some 


a, of the. quantities for which claim 


has been made involve work which 
was simply not done. 16 


7 “5 B. Decision’ ee ee 
| - [gy The legal question presented ; 


| for. decision, is. the interpretation, to 


be placed on par, 57(e) of the’spe-. 

a cifications and BIA Drawings, #70, 
ae +75, and’ #16. Tn especially ‘perti- 
nent a Dare. 


| as ae reads as 
ues 


- Ce) Measurement and payment, —Meas- 
“2 ‘urement, for payment, for. constructing 
lateral embankments-will'be made of the 
embarkments in ‘place. to ‘the lines and 


' dimensions as shown. on ‘the. drawings ex: 


ae ag The interpretation question is considered | 


Pdi” su detail in appellant’s opening brief at pp. 
31-34, | ,* 


- counsel = 


aended to. ihe “oneal ground sareace | 46 
or as aes ae ‘contracting ‘s 


officer _ a a ® 
(AF ie eee ere a 


-- According to the festitnoty ee ea 


ing No. 70 shows the paylines asex- 
tending to the ground after removal -— 
of unsuitable material and place-- 
ment of embankment by. the contrac- ome 
tor. The testimony includes _ the ae 
admission by Government. “witness > 
“Wong (the BOR engineer responsi- _ 
_ble.for.the preparation ofthedraw- 
ings) that the typical'section’shown 
on Drawing No. ‘70.indicates it’ will . . 
be necessary to excavate and’ place ce 
compacted. embankment..1.. foot 
under the lining of the canal section. * 
(Tr. 921-299): and that the paylines —_ 
cover: everything: “within: the’ excas 
vated:prism :(Tr. 222--223), ‘Wong’s 
position appears to: be:that the 
drawings andthe. specifications: are 
inconsistent; in this. matter and. that: ~~ 
the drawings are-wrong ;(Tr..250- 
255). Government. witness: Blecha, 
(the. BOR engineer. responsible for 
drafting: the’. specifications) _ con; 
sidered the drawings and specifica oa 8 
tions could be reconciled: by treating 


the “original ground” language in. 


‘the par. 57(e) as qualified by. the — 

reference 3 in the same sentence to the 
“or as. prescribed by the’ contracting 

officer” (Tr. 291). While. ‘Govern ae 


ment witnesses Borge (Tr. 310, 811) - 
and. Dolyniuk (Tr,712) clearly: con- 


sidered the reference to. “the origi-. . 
nal ground surface”in par. 57: (e) to 


be dispositive of the question pre- 


sented,.neither witness undertook to : 
gay’ what effect, if ‘any; “should. ke 
given to the “or as prescribed by the oe 
contracting officer” language con- 
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oie in. the same , sentence of that a 


paragraph. 


| In our view the boating aae 

~~ duced at the hearing (some of which 
is cited above) clearly warrants re+ 

| solving: the interpretation. question — 


‘in the appellant’s favor.:See Hol- 
Gar Manufacturing Corp.v. United 
States, 169 Ct. Cl. 384. (1965), in 
| are the Court stated at P. 395 


. * fAyn interpretation which gives a rea- 
7 sonable meaning to all parts of an in- 
 strument will be preferred to one which: 
leaves a ‘portion of it useless, inexplicable, 
inoperative,. void, insignificant, meaning-— 
less or. superfluous; nor should any pro- — 


vision be. construed as being. in, conflict: 
with another unless" no other reasonable 
faterpretation is: possible » eee - s _ 


Accordingly, the. appellant’s figs | 


ee for earthwork quantities of 


202,166 cubic. yards for Item 3 and 


106,720 cubic yards for. Item 4 are 


é accepted,. For these: items the con-- 


tractor is found entitled to be paid 
_ the additional sum: of $17,387.86.27 


| Asa corollary to these findings, the 
| Government’s counterclaim in the 


amount’ of $6, 579. 30 is hereby denied 


note 15, ae and | accom an in 7 
G ; nP “y? ne . there: existed.a formal change order or not, appellant, 


_ acting as a prudent contractor and aware of its. poten- o 


| ue 


. mc In AX-416 these costs are summarized as s follows: 
_ oa “1, ‘Underpayments: ©") : 

- (a) Underpayments, Bid Item No. 3 = ae 

_’ Constructing Lateral Embankments . 
ys Actual. .2-. 202, 166.c.y. | 


» Paid: __.--2'185,621 ey. 

Requested. 16, 545 a, y. es. 42/0. ve ise - $6,¢ 948. 90 
_-(b). Underpayment, Bid. Item: No. 46. 
Compacting Embankments ~~ 
“. Actual.-..- 106, 720.007. 

Padi... 88, ‘O79 CY. 


*enuaited: 18, 641 cy. = @80.5 56/c. sip 438.96 
Total underpayments “$17, 387, 86 
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Part I I f The Eartheooris C laims 


ra Discussion 


Before undertaking to discuss spe~ 
cific items of cost with a, view to de- 
termining. the proper amount of the 
equitable adjustment, a few general: | 
observations would appear to be in | 


order. This is another. case of a con-- 


tractor . who recognized compara- 


tively early ij in contract performance: -_ 


that he was being required to do. 


~ work over and above what was in-- 
dicated. in. the. contract but who: 
nevertheless failed to. segregate: | 


costs 78 between those required to: 
meet, the contract terms 2* and. those: 


‘incurred by reason of the defective 
7. plans and specifications, : oo 


In this case the problems created’ | 
by the.contractor’s failure to segre- 
gate costs have been compounded. by — 


| ‘the fact, that neither party took 
CTOSs sections. of the work as soon as: 
it was completed, or within a short: . 
time thereafter. Although the con- 
- tractor’s. claim in the amount of 


$557, 269. 67 was submitted to bg 





18 Sea Hy, R. eee & Co.; ASBCA No: 51465 
(Sept. 28, 1961), 61-2 BCA per. 3166 at 16,446 (“Whether- 


tial claim, should have kept records reflecting the extra. 7 
costa: attributable to. the de facto change. PY Qe. 
st) ‘See Sunset Construction, Ine., IB CA~454-9-64 Oct. 


29; 1965), 72, 1.D. 440, 447, 65-2 BOA par. 5188 at 24,397. 


(“The contractor’s bid was.an unqualified representa- 
tion that the contractor had the supervision, personnel, 
equipment, skill and ability to do the work:upon which — 


- the contracting officer Was entitled to rely (citations 


omitted), Jim Challinor, AGBCA No. 75-183 (June 12; 


1978), 78-2 BCA par. 13, 278 at 64,925 (“[I]t would ap- | 


pear that the need’to remove the rocks by blade work 
and hand ‘labor resulted from the failure by Appellant 


- to” ‘have the required ripper. Aside. from the :require- 
a ment in the-contract, it is.-well established that a, con-. 
_ tractor has the responsibility to provide the machinery 


dr equipment - necessary to papal the contract 


. work” (citations omitted.) 


aol : Behe, oh & Tt CONSTRUCTION 60, INC. 
7 oa | December 98, 1978 


: ; | eontracae gic: by letter. dated 
- Oct. 29, 197 6, there ‘i is. no. evidence 


‘that the contractor made any effort 
to take or arrange for the taking of 
as-built cross sections of the borrow 
areas until Mr. 
panied by appellant’s expert, Mr. 
Threlkeld, visited the. 
Mar. 28, 197 (Foaee 
Perhaps stimulated by the activ- 


ity of the appellant, the Govern- 
ment finally took cross sections of. 
the borrow areas on about Apr. 1, 
1977. The cross ‘sections so taken | 
were received in evidence as GX-1 
over the vigorous objection of ap-— 


pellant’s counsel. The Government’s 


-. resident engineer, King, ‘testified 2 
that le had instructed his crews not _ 
to take.as-built cross sections at-par= 
” ticular stations unless they could get 
them in original ground or_as the 


| contractor -had-: eft . them.. - He 


that he, -had..not. otherwise partici- 


pated in developing the data reflect-_ 
ey od j in them; and that when he. visit- 
ed ‘the site a couple ‘ or-three weeks 
before, he had seen.some BIA. activ- 


ity in progress (‘Tr. 655-660). 

"Based upon: the evidence adduced 

in these proceedings, we’ find that 
the 


2 Hxplaining the- reasons for Ave engaging 


an engineering firm to take as-built. cross sec-- 
tions’ of. the borrow: areas‘on each side ofthe . — 
“After we got * 


“lateral, -Mr.. Threlkeld stated: 
_ there’.and. looked: at it,. there were bulldozers 


‘and scrapers. working: on each side and they » 
_ had. partially backfilled: the: borrow areas.-so 
that. it. was no. longer Bosatble- to get. as-built 


: GEDEE: -section (s).” _ 


285-4 89-—7 9——4 


Jackson. accom-. 


than ) la] 
_ the time the contract work was com- 
pleted and the cross sections: (G:X— 


site on. 


Gov ernment’s. cross: sections | 


. " | 


| (GX-1) ale nae as- uit cross sec- 

tions of the borrow areas along side . 
of Lateral 90 as of the date of con- 
tract completion on Aug. 7,.1976. 


Because of the substantial activity 
shown to be present in the borrow 
areas in question during the more 
7 months that elapsed between 


1). were taken, we further find that 
the information shown therein has 


little probative value in resolving — 
‘the issues presented by this open 7 
‘In the absence of as-built cross 
: sections, witnesses. for both the ap- _ 
~ pellant and the Government have 
had to rely heavily upon. after-the- 
fact. reconstructions, estimates, as- 


sumptions’ and: averages. In these 


‘circumstances, it is not surprising | 
that the pitsiesses for the appellant — 
| and the Government have highly 

7 acknowledged, however, that he had | 
not gone to the work site when'the » 
_ cross’ sections “ were being taken; 


diverg gent views’ as. to. the. conse- 


a quences - attr ibutable. to particular 
actions. 


“While a an audit oft the contractors - 
claimis has been made (AX-17), the 


Government. audit. report makes ~ 
clear that even with respect: to costs 


not questioned, the ‘auditors were 


only concerned. about. verifying 


th at the costs ‘claimed were incurred 


in performing the-.contract work 
(AX-17, p. 2). The report takes ‘no 


position with respect. to the amount 


of profit * claimed. At the hearing, 


a. “The contactor estimated profit: at $178,- 


-837, or 20. percent of the total direct costs.and ~~ | 


overhead. At the time of our: review the con- 


‘tractor’s: secretary- treasurer informed us. that 


an: incorrect’ percentage. had: been used and. 
that a 10. to 15 percent. proge a Su was more 


x realistic.” Be dah, 


the appellant contested the ‘action. 
of the Government auditors in plac- - 
‘ing portions of the amount claimed — 
for owned equipment costs a and for 
repairs *% in the category of ques 


: _ tioned costs. 
| The president, oe the appellant 
- company, Mr. JR. J ackson, testi- 


fied as to the general plan * a “he in- = 





8 ky the neaaines appellant's etinene cue: . 
keld | testified that based. upon the equipment. 
-eost as obtained from the: appellant’s secre- 


tary-treasurer and equipment usage refiected 
‘in the ‘Government inspector’s reports, » “utiliz- 


ing AGC rates as modified by Par. 25 of the 
' General Conditions. and other commonly ac- 
cepted cost ‘references, the claim for ‘owned . 


-eqguipment: : properly. | computed. was. in. the 


‘amount. of ‘$67, TOT, (Tr. 341-351). This is the 


amount shown on AX-5 as to which an aster- 


_ isked- remark. notes: thatthe. amount so shown 


r is: “not directly. in. agreement with audit.’ aie 


23 The costs involved ‘were for modifying a. 


“trimmer ‘so that it eould perform. the work as 
required: by. the contract. -The item in question 


- is discussed at pp. 4. and 5 of’ ‘the audit report. ; 


: “from which the following is quoted :- 


“The. contractor’ s. secretary- treasurer felt 
oy that. the: $21,500. was: a ‘proper. equipment: mod- 
. fication necessitated bythe: canal: specifica- 
-tions. and, should therefore: be allowable. We : 
“found that the contractor had capitalized such — 


- costs as, equipment additions and had: taken 
and. claimed. depreciation. ou the addition.. Ac- 
‘cording to the ‘U.S. Code ‘6f ‘Federal Regula- 

- ‘tons (CFR); ‘Capitalized costs are not allow- 
able. as repair costs (41 ‘CFR 1-15.205- 


a '20(b)).. Therefore, these costs are dneetioned | 


as: ‘discussed: ‘above’. (AX-17, p. 5). 


ci ‘Throughout. the hearings and in its post- : 


hearing briefs the. Government's position has 
“been that the. contractor had: no- projected 


work schedule for: ‘either, the earthwork or the 


concrete ‘(GPHB, p. 4 citing ‘Tr. 179, 210- 


211). The cited transcript references do. show — 


that: the . contractor’s general superintendent ey 
applicable AGC schedule rates, as: modified by 


in charge of. the earthwork and his concrete 


ae foreman : were. not: provided . with a. written — 
ee schedule for. their’ respectiv e operations. They - 
Jackson testi-. 
.. fied ag to.a general: plan for -proceeding,, This — 
ds confirmed: by the. testimony. of: his: earthwork. 
. superintendent (Tr. 150): and ‘is. corroborated | 
~-py:-a summary of the. -worksheets: prepared. by i 


“also. ‘show, » -however,. that Mr. 


“Mr. Jackson :prior:-to-bidding- (AXK-28 ) which 
“shows. (i): approximately the’ price: bid ($479,- 


= 000) ; (ii) 198,600 ey. of material to be han- ~ 
i relate to. the owned, oe rental claim. 


dled; (iii) an estimated production with two. 
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‘serapers of 600 ¢:y. per hour ;. 
‘of. the. ‘equipment. contemplated ‘for the ° “job ; 
and (vy a eoncrete crew. dovolving. 201 men for > 
10 days (Tr, 515-525). 


however, 


496-498): 
testified with. respect: to: this: item; nor do’ tlie 
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‘tended to follow at, ihe: ‘tine ae 

bidding. He and others testified. as 
te the difficulties involved in (i) 
_ having to haul large quantities of | 


borrow material longer distances _ 


than had been: anticipated, (it) cop- 
ing with dry materials in the bor-.. 
Tow’ available for the embankments, — 
and (iii) contending with the heat 
as a result of doing concrete work 


in Arizona. in, midsummer rather | 


than; In early spring as had been coD- | 


templated, None of the witnesses | 


“who had been. actively involved in 
contract 
undertook. to relate. the time and ef- — a 
- fort involved i in. such’ endeavors to- ; 
‘the. costs incurred.2 2. a a 
‘In. AX-16 the extra’ mee for the. | 
earthwork: 
; follows: a 


performance, however, 


are: summarized 





“(ty) ‘a listing: a 


‘The. production. rates. involved. tor fhe Gin 


“'serapers would indicate a relatively short haul 
according to. Mr. Jackson (Tr. 525). ae 
One of: the. claimed costs: ironted: in ARS 


is in the amount: of $67,707. In the remarks 


‘section opposite : that : figure, the éxhibit has 
the. comment “Owned Higuipment Rental, from 


AGC Schedule, attached.’ In = fact, the AGC 


“schedule is not-attached: to: AX-5; nor‘is there — 


any indication,:that .the schedule in question | 


. was otherwise received in evidence, ‘In AX-6, 
the. ‘appellant ™ shows: ‘the ‘amount | . 


claimed. of. $67, TOT. to, be the result Of. apply: =, 
ing to the owned equipment on the job. the 


the limitations contained in General Condition. 


25° and. utilizing. certain -other commonly ac- 
“cepted cost: references. Mr. ‘Threlkeld - testified 


extensively ‘in-: support of the claimed. ‘amount 
and’ how at was’ determined © (Ore 841-350). 
On cross-examination, | -he. was: requested - to 


~ elaborate upon his remarks but no.serious-at- 


tempt’ was made to impugn ‘his testimony (Tr.. 
‘None of the’Government witnesses | 


exhibits the Government offered: re eviderice. 


- 08 e 


2. Retro outs, ‘Bid Tiem Nos, 3. é eo 


pa). Due to Longer: Hauls. $154, 592 


=, es b). Due to. Rework of Dry 
| ties ~ Materials 


‘Total. Wiha. Bid:. 


Items 3 & 4. er, 397 


“To establish a nexus. between the ; 

_ difficulties encountered. by reason 
of the defective: plans and. specifi- 
rr cations and the cost. incurred, ‘the. 


appellant has. relied . principally 


upon the testimony” offered by his: 


expert witness,’ Mr. ‘Duane Threl- 


. -keld (Tr. 826-514). ‘Mr: Threlkeld — 
was not retained: by. the appellant _ 
— -untillate Feb: or early Mar. of 1977 | 
(Tr. 881). ‘Fhis was. some: months 
after conipletion -of the :contract 


work. Following his - retention, 


Mr Threlkeld. was given copies of _ 
... the plans and specifications, copies 
= Of. the daily inspection reports, and — 
. <eopies:.of the: “correspondence : file 
3 _ both during the contractiand prior 
to advertising. and’ award -of. the - 
| contract. He was. also~ furnished : 
 uwith copies. of. handwritten .notes 
pertaining tothe Government’s 


- calculation. . of pay. quantities; as 
well as a complete: copy of the | com- 
puter printout, (Tr. 382-384). 


Although AX-9 is entitled ts ‘A aI | 
| -Construetion—Mass’ ‘Diagram As 
‘Threlkeld testified _ 


| Planned, a Mr. 
that the. use. of the terms “As 


- Planned” and “Mass Diagram” for 
the exhibit was misleading. He ~ 
noted that he had had a lot of dis- | 
__eussions with Mr. 
what he, had in-mind when he’ bid 
te the job, what his ple were for ob- 


AD & I CONSTRUCTION CO., ING. a 
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4y te roe: te 
ote oie 


J ackson. as. to. 
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‘taining the borrows pee ae 


where he was.going to.get the bor- 
“20, ie s., the project. As to the last item he 
also noted. that the center line pro- 
| file indicated that no-borrow exca- 
, Patinony of Appellant's Expert x scaly moaoi en gg 
Threlkeld states: “[T]his is my re- 
construction of my comments with 
him, my analysis of his bid:work — 
-papers:and what I think would have | 
_ been. feasible out there at the time. ae 
He also characterizes it as: “a. very 
= rough. approximation. of what the 
original haul: requirements. might | 
have been” (Tr. 418). Giving effect 
to the fact that the total embank- 
Ment requirement listed in the bid 
documents was 160, ,000** cubic yard. 
_and the total. length of the canal-was 
13,200. linear feet, this would result 
_in-an average of: about: 12. 12 cubic 
yards. of;embankment. per. linear 
_ foot:of canal, This would have to be 
swelled by a:factor of 25 percent,for — 
the: comparable: igure in terms: of - 
excavation ‘wardage. :).- Po, 
: Mr. Threlkeld: calculated: that a - 
‘ Dorey required for the first: 1, 000 
-feet on the northern end of the. Proj- 
ect would be obtained ‘from the: man 
drain, involving...2,678 c.y.m. of 
“hatl; that. the: borrow: required: for 
the 1,500: feet atthe southern end 
‘would have \to be - obtained from 
somewhere - upatream,* 


Tow excavation from on each, end of — 


entailing See 


26 AX-9' howe. this ‘Buiee to be! -eauivatent 


oe 218, 833. ¢. ¥: (of exeavation, — 


a aS Sots dp 


Sain Mr.’ “Jackson, the Jatter, indicated ‘that a _— 
did. not have. any intention of going off the. es 
“project. ‘onthe south’ end: to obtain: any” em- | 

Pa ‘bankment oe oe 
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6 886 cy.m. of haul; and. that the , 
497-480) 28 
AX-10 provides information eth - 


balance of the- ‘material’ required 


— could be obtained from the adjacent — 
borrow: areas ‘within: 150 feet. on 
each side of the center line, result- 


ing in 11,468 c.y.m. of haul. Multi- 


plying: the total haul so: obtained of 
21,027 cy.m. by 5,280 and dividing 


by 213 333 (note 26, supra) results 


i - in-an average haul of 520 linear feet 


| (Tr. 417-423). 


“According to: Mr. Threlkeld’s t tes- 


timony, AX-10 is a. true. mass dia- 


‘gram. Elaborating upon his char 
acterization he stated: (i) that a 
mass diagram is an’ algebraic accu | 


mulation: of cut and fill'as you pro- 
“gress along an earthwork project; 


(ii) that it is an algebraic accumii- | 
lation-because it does not: represent - 


total ‘cut: or total‘fill or indicate any 
‘Tateral movement: ‘of material’; (iii) 


that where’ at a: ‘particular’ station— | 


as on Lateral 90—you have botli ex- 
‘eavation and: embankment; a’ wiass 
diagram: will’ only indicate the de- 


ficiency. or surplus at that station; 


(iv) that ‘in the absence of an’ elec- 


tronic. computer’ which “was not 


- available:to:the appellant, the calcu- 
lations: required. ‘to develop ‘a ‘mass 
diagram. are very’ time-consuming 
-and'tedious; (v) that without infor- 


‘mation as £6: cross-section areas: be- 


‘ing available by: stations, ‘it’ had 
‘taken three weeks to prepare ‘the 


«mags diagrain; ‘and’ (vi) that the: 


-only: pertinent: information: avail- 


file of the existing ground and the 
invert elevation of the lateral by the 


: design, what — want finished. ele- 
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vation of the concrete to be” (tm . 


respect to quantities,?> showing any 
shortage or excess of borrow and in- | 


‘dicating at a-glance that at both the 
_ start and the end of the project there 


would not be sufficient material to 


construct the embankment areas — 
(Tr. 440). The mass diagram does 


not show the actual haul involved:in 


performing the yes (Tr, 427-428, 


436, 448-449). 

AX-11 is Seana “Mass Dias 
gram Haul Theoretical As Built” 
and was prepared for the dual pur- 
pose of showing a tabular summary 
of the quantities shown in A X-10 


and the average haul involved in 


utilizing the borrow sources availed 
of in performing the contract.®° The 
exhibit shows that: to complete the . 
contract 269,555 cubic yards-of ex- 


‘cavation were required.*?: Of this. 


amount,. 154,400: cubic yards: rep- 
resent the quantity of excavation 
required: to be moved longitudinally 
in excess of 100. feet. (The exhibit 





Mr. Threlkeld outlined in detail the basis 


‘for the. mass diagram portrayed.in AX—10. and 


the scale to which it had been drawn, making 


‘elear that one ‘of the basic assumptions used 


in developing the mass diagram was excava- 


_tion-to invert in.all-areas (Tr. 429-441): 


207 'The exhibit shows..a deficiency of borraw 
of about 43,000 cubic yards at. the north end 


“and! approximately- 353900: cubie ‘yards’ at. the 
south’ end, assuming that all of the borrow’ © 
-‘had been takel out ‘of the side horrow area: i to 
mere (Tr, 440-441). 


, 3 Ag in the case. of the mass s diagram (note 


98. supra), AX-11 is based ‘on' the assumption. 
-that’on an. average. the borrow, areas: were! €x- 


able from the plans (Drawings 67, ’ 


: cavated to invert: (Tr, A44), 


68 and 69) was “the center line pro- ~ 
tlie: equivalent. of the 202,166°c.y.. of embank- 


aL THe! 269; 555--e.y. figure for exeayation” 48 


ment (AX-8)) swelled by a factor of 25 per- 


~ “eent™ in order to convert eubie: yards’ of -em- 
a to! eubic yards of exeavation.. CEr. 
a) 
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| Sioa the total hal for his quan- 
tity to. be. 58,168 c.y.m. ). While the 


differences between the two figures 


- of 115,555 cubic yards involves lat- _ 


_ eral movement only, this quantity 
would have to be moved approxi- 
7 mately 350 feet due to the necessity 

cof using ramps at the latter stages 


of embankment. This would. entail 
a haul of 7,633 cubic yard miles. 
Thus, the total haul for the job is. 
shown to. be 65,801 cubic yard miles - 


(58,169 c.y.m. +7,633 c.y.m.),®? re- 


sulting in-an average haul of 1 289 
feet,?? if the. theoretical . best. pos- 
been. 


7 able haul could have 
achieved,** (Tr. 449-452). 


AX-19 consists of two charts and 


. thres: printed pages. giving. “per- 
; formance — characteristics for the 


_ various types of equipment. The 
use of the term “Should Cost Esti-- 
| handwritten. 

charts i is ‘misleading i in that the ex- 


mate” for. the two 


: hibit does not involve a should cost 


eomparison as such but rather shows 
- pay-load quantities for the scrapers — 
listed and. the production, for such 


= The Heanes shown on the exhibit in cite 


| yard: miles were obtained ‘DY. multiplying the 
average haul. distance by. the. cubic yards. in- 


-. volved and dividing by the 5,280 feet in a mile 


(Tr. 444). 
- 8 Derived as follows : 
65,801 % 5. 280 
“269, BS. - 


=i, 289 feet. 


_ The exhibit shows the average length of haul : 
on the north end was 1,398 feet, as compared 
to an average length of haul on the south end 
of 2,200 feet (AX-11, pp. 1, 2. Tr. 449-452). 
% Concerning: the 65,801 ‘e.y.m. figure, Mr.: 


-: Thretkeld states: ‘That. represents approxti- 


mately the total haul on the job, if he had ac-. 


_ tually. hauled it in—this is the ideal. theoreti- 


~ cal best: haul—I shouldn’t say as ‘built. It’s, 
the ideal theoretical best ‘possible haul, if all : 
> of the borrow. excavation is: excavated. to in-. 


vert. =yeeon (Tr. a 


OE, cARe1o- 
~ Haul” conditions shows, the. place- ee 
ment of the required 202,166 cubic . 
yards of. embankment, was not per-- 
formed in 58 days as shown in one 
set of calculations in the exhibit — 
“above but rather required 83 days 


"scrapers In. _ terms of aa : 
cubic yards per hour conservatively | 
estimated (Tr. 456, 458). 


The first chart shows the time re- 


quired. to place the 202,166 cubic — 
yards of .embankment. 


mba involved. 
under what is characterized in the 


exhibit as “Haul As Bid” condi- < 


tions, as contrasted with the place- 
ment of. the same amount ‘of.em- 


bankment under what. the second - 
chart of the exhibit characterizes aS - 
“Actual Haul” 
“Haul As Bid” portion of the ex- 


-conditions: 


hibit. shows that using one Terrex 
scraper and. two John Deere 


scrapers and assuming an average 
haul: of 520 feet, the contractor 
should have placed the 202,166 cubic 
yards of required embankment: in | _ 
- 26 days. The “Actual Haul” portion: — 
of the exhibit shows that using not’ — 
only the Terrex..and John Deere 
scrapers but also a Cat 631B scrap-’ 

- er and assuming an average haul of _— 
2,000. feet, the contractor should. 
ings placed the same ‘quantity of — 
embankment (202,166 cy.) in 58° 
days, ‘assuming the scrapers had_ 
achieved . their. capacity conserva- a 


tavely estimated. _ 
In fact, however, as the portion : 
concerning “Actual. 


to complete. The exhibit also shows 


that at‘the embankment. production ©. ; 
| rete oe of 3,467 cubic. ‘yards: ae 


The — 


ARG ‘DECISIONS 


- a day, the contractor Sticutd. Tave 


— moved 287,796 c.y. of embankment 


material ane that: time: period 7 
: (Tr. 465-467). re 3 

ae p80" Th computing ree 1S. aed . 

2 ave the heading of AX-13 as“Extra 

— Costs-on Bid Items 3 and 4, Earth: « 

work,” the appellant shows the’ total 

cost of these items to be $401,003. 


The average daily cost figure shown 


of $4,831 per day is arrived at by. 
| dividing the total cost of $401, 003 
by 83 days. For handling the same — 


quantity* of material. but on the 


basis of what is described as the 


planned haul, the exhibit shows that 
the earthwork. should have been 
completed within 26 days at a cost 
of $125,606 (26 days at 4 831/day). 
Predicated upon ‘the borrow ma- 
- terial not being available as indi- 


cated on the plans and a’ consequent 


- merease in the average haul distance 


~~ to 9,000 feet, the exhibit shows that 


the time required to place the actual 


‘. embankment quantities involved 


would have required 58 days for a 


"yf total cost of $280, 198 (58 days at 
$4. 831/day). The 88 days figure 


used in the total cost computation 


for’Bid Items 3 and 4, as wellasthe | 


96 days and the 58 days used i in the 


other: cost : ‘computations in: A X~13, ~ 
corréspond to the fignres used in 


AKA19)- 


| * AX-18 shows the total extra costs & 
eu, SOL. the earthwork portion to. be in 
tt the,. amount, of nee 5 B97 a 


2 8S This qe plus the: $125,¢ 606 shows on the - 
-_ exhibit as the “should: cost” . figure for the 
ia actual, quantity. of. embankmient, materials in-. | 
total 


volved, if placed according: to plan, 
- $401, 003, the total : cost: shown for | Ttems' a 
a and 4. . —— 
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ee 


‘Utilizing | . 
| - drawings and a caleulator and with 
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aioe 1S comprised of: $154, 592. for 
7 ne extra. costs of the longer hauls — 


and $120, 805 for the extra costs of | 
reworking dry : materials and result- : 


‘ing inefficiencies (Tr, 461-470). 


‘Government: counsel] -obj eed 


vigorously to the reception : into evi-- 


dence of AXK-14 (As-Bid vs. As- 
Built Schedule). on thé ground that — 
the president of the appellant com- _ 
pany had testified that: he did not 
have a plan (Tr. 472;°475).. It is 
undisputed. that’ the CAS. Bid” por- = 
tion of the exhibit is an after-the- 


fact reconstruction (Tr. 47 1). In 
overruling the Government’s objec- 


~ tion, the hearing member noted that 


the exhibit would not be persuasive’ 


to the Board in the area pertaining 


to the Government’s objection un-. 


less the. appellant’s position. was: 
found to be supported by evidence: 


in the record, AX~23 and Mr. Jack- 
son’s testimony on recall are found 


to support the oppellant’s position. * | 


(Tr. 515-519, 528-525). 


| Additional Fusions Censored 1% 


Evaluating Earthwork Olaims 


- For its defense the Government: 
relies to a considerable extent upon. 
the testimony offered by Mr. Doly- 


-niuk, Construction E Engineer forthe 


Central Arizona Project. and upon. 


GX-92 ‘prepared by. him. In’ Mr. 
-Dolyniuk’s view the ‘contractor 
should have. developed amass dia~ 

_ gram prior to bidding in order to 


know what he had to do; particu- = 


larly with teference to hauling:, 


only « the- ‘specification’. 


a) oo A & J CONSTRUCTION. C0., 
a | es December 28, 1978 
- very nied Seis hoe others, 
Mr. Dolyniuk had prepared, amass - 
_. diagram for the: project. (GX-2) — 
_. within several hours.. Based upon. - 
_ the figures and. charts i inthe exhi-, _ 
 bit,2° he determined: that a. total 
haul of 42,693 cy. miles would be — 
required, as’ compared. to a total’ 
haul of 21,027.c.y. miles for anaver- 
age haul of 520 linear feet. (AX-9). 
.. He noted ‘that: the figure of 42,693. - 


C. y. miles 37 should be increased. to 


cover shrinkage and additives ae 
as overbuild (Tr. 719-782). 

-_~ Responding to ‘an inquiry a 
: Department Counsel, Mr. ‘Dolyniuk | 
. stated: “Based on the specs; there’s . 
no way that you could come up with -— 


ty less than. what's: showing | on. this 


computation, in my opinion” (Tr. — 
_ 138-734). We are unable to recon- 
eile this view of ‘the matter with | 
_ the fact that the BOR engineer re- 
-. sponsible for the preparation of the — 
_. drawings had estimated that 6,000 

 -@y. miles of haul would be involved | 
_(AX-3) and the BOR engineer re- 


_ sponsible for. drafting the specifica- 
_ tions testified that he did not antici- 


- pate any substantial. haul of mate- : 
- Tial would be required and that gen- 
7 erally, speaking. the: material from | 


90 Upon. eross- examination, 


‘the ratio of numbers’ which is important. ‘In 
his view, the errors in the individual computa- 


tions did not materially affect the ratio: of the 


: numbers, the matter of. prime importance. 


| | approximately 1,057: linear feet 7 


(42,698 25,280) 


os 218,883 7 Sate 
. See note: 26, supra and accompanying text. 


; ments - 


| - Dolynink 
: acknowledged that: there. Bees aes in the 
. computations reflected in. GX-2 (Tr, 745-753). . 
He did .not, regard the. figures themselves: as. 
et significant, however, on the ground that it is. 


Ai : 


inloneside the interal was going ‘to. ae 
be sufficient: to build the. embank- i 
279-280, 296, 298). — 
While neither of. chase: ecunnies 


(Tr. 


‘were based on mass diagrams, they < 


were made by experienced BORen- 
‘gineers. familiar with. the contract at 
7 drawings. and. specifications. | 


Mr. Dolyniuk’s estimate that. a 
mass diagram could be prepared in. 


several hours does not include the — - 
_ time required to developed. the data. 
obtained from other sources includ- _ 

_ ing’ computers. (Tr. 723-724, 755). 
Te estimate of the time required 
for the task is in’-marked contrast 
not only to the 3 weeks actually con- 
sumed in producing amass diagram ay 
- for the project as testified to by Mr. 


Threlkeld but also. with respect to | 


the 2-week estimate of BOR en-— 7 
gineer Wong (Tr. 262, 429). It is 


clear. from the testimony, however, | 


that both of the latter estimates . | 
were based on hand calculations be- 5 
ing used throughout, as opposed to. 


the use of electronic computers for. 


the development of the underlying 
data. | 


As to the ohare bores used: in | 


performing the contract, Mr. Jack- 
son gave the off-hand estimate that - 
_ the amount of material he had, taken | 

from. the. main drain. spoils bank. 
_was.in the range between 30,000 and. 
50,000 cy. (Tr. 51, 52). The mid- — 
point of this estimate of 40,000 cy. . 3 
“is only 8, ,000.¢. -y. less than the 43 000, 
cy. shown.on AX-10 and AX-11° 
87 This would. involve, an. average. haul ae (Tr. 440). With respect to. the Ty- ae <i 
— son Wash location, Mr. J ackson. : 

ts ‘recollected . that. from 20,000 - to. 


rae 30, 000, cy: of borrow. had been 1 Te- s 
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: besa from that a area (Tr. 56). The i 
_mid- -point of that estimate is 25,000 


‘ey. or some 10,900 c.y. less than ahe 


85,900 ay. of borrow excavation. 


Shaw as coming from that area on 


AX-10 and AX-11 (‘Tr. 440). 


The figure developed by 1 Mr 
| Threlkeld of 35,900 c.y. hauled from — 
the Tyson Wash area 1s approxl- - 
mately 40 percent higher than the 
 mnid- -point _ of‘ Mr. Jackson’s ‘esti-. 
-. mate. ‘While’ we cannot ‘say with 
certainty the reason for the very 
substantial difference between the. 
_ two estimates, one explanation may — 
- that on one occasion Curtis had ‘ex- 
pressed dissatisfaction to him about 
the contractor not having the per-. 


be that on the average, the contrac~ 
-tor’s onsite excavation exceeded con- 


_ siderably in depth the borrow ob-. 
 tainable by excavating to invert, an 


- assumption upon which Mr. Threl- 
 keld’s calculations were based. If 


‘ ‘this view of the matter is correct, 
then the 10,900. ay. of ‘borrow 


| would have hear hauled an average 


of only 350 feet as compared to the — 
| average haul of some 2.200 feet as~ 
- suming this quantity. of ‘material 


were obtained from the Tyson Wash 
area (AX-11). (This presupposes 
only lateral movement of the ma- 


_. terjal is involved.) | 
. The most serious indications of 
~ inefficiency and ineptitude with re~ 


spect to the earthwork related ‘to 


_.. the manner in which the-contractor 


undertook to cope with the dry ma- 


terials. The contractor’s earthwork . 


superintendent, Curtis, testified that 


excavating to invert. ‘sometimes in~ 

volved going down 8 or 4 feet ; that 
excavating to this depth got ‘her : 

into situations where they exceeded 


_ the pentration of the moisture ; and 
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fs 1.D.: 


“hit he. did not think they would 


have had the problems encountered 


if they could have obtained: the bor-. 
Tow: material needed at 2 feet be- 


cause.in most cases they had 2 feet 


_ of penetration (Tr. 161-163). The 


same witness testified, however, (i) © 
that the ratio of water trucks to 


rollers and scrapers and other equip-— 


ment was. not in proper balance for — 


‘normal operation and (ii) that a 
couple of times he had to take out _ 


and. rework dirt that Jackson had 


put in at night (Tr. 185-186). Gov- 


ernment. Inspector Dunn testified — 


sonnel to run the eae: iglat le 
(Ee. 594-595). | 
There can be no ‘doubt but what: | 


handling dry materials presented a. 
very: serious problem. The: appel-.. > 
lant’s— expert. ‘Threlkeld - testified 


that the ‘Inspector’s repor ts show 


that day after. day the contractor 


was, fighting dry material and that’ 


he was directed to remove and ‘re- | 
i place fairly extensive areas on some 
Occasions, such as up to 12,000 or 
1,500 feet long and a foot or two 


deep. This sometimes resulted in 
excavating material out, rewater- 


Ing, recompacting, reprocessing and. 


hauling material down to place in. 


another area. Threlkeld attributed — 


the approximately 85,000 cubic yard — 


‘difference between. the estimated. — 
287 {796 cubic yards of embankment —_ 
the: contractor should. have placed: 7 
and the 202,166 cubic yards he ac- 
tually did place: at the production _ 
rates and ‘haul. Se Ewes 2 
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as ee in “AK 19, to ihe: extra 


-double-handling of dry. materials — 
and the efficiencies associated with - 


it (Tr. 466-470). me 
Placing dry anton in the em- 
bankment areas and then having to 


take the materials out, reprocess 
and replace were unquestionably — 


‘ costly operations. The appellant’s 


earthwork superintendent. testified . 
that dry materials getting into the 
embankment caused “considerable — 
operational” 
standpoint oe ‘it is work you - : 


- problems from an 


doing over” (Tr. 163-164). 


acknowledged, however, that an 


| specifications required the wetting 


to be done at the source of the bor-— 
row (Tr. 174). In view of the great _ 
~ amount of additional work entailed 
once dry borrow materials were © 


. placed 3 in embankments, a question 


| ~ arises” as to what measures, if-any, — 
the contractor took to insure that 
- the borrow materials utilized satis- 


fied the spécification requirements 
- for moisture before being placed in 


‘the embankment areas. The testi- 
mony at the hearing provides“ no 


answer to this. question. 


~ ‘Remaining for consideration inh; 
reference to the earthwork are the 
~ amounts claimed by the. appellant 
for (1). owned equipment costs, (ii) | 
costs incurred in modifying « trim-— 
mer and Gili). profit. Also for con- 
sideration i is the time extension: to ~ 
-which the appellant may be entitled 


‘by reason of the Government’s ac- 


_ tions affecting the earthwork. — 
: The appellants Secretary-Treas- 
urer, , Larry J. Rourke, took. reo 
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tion i the manner in wndk ‘tha. | 
owned equipment costs and the — 


modification of trimmer costs had 


| been. treated in the Government’s — 


audit report: (AX-17). Respecting 


the former, he stated that the Gov- — 


ernment had: allowed depreciation 


as shown on the contractor’s. finan- - om 
cial records. As to the latter, heex- 


pressed doubt that an allowance | 
had even been.made for deprecia- — 
tion. Mr. Rourke acknowledged, 


however, that he would. have to 
sate (Tr. 820-326) .28 ae 


. We have previously Gisenseed the 7 


inclusion i in the claim of an item for — 
owned equipment (notes 22 and 25, 
supra). In the course of his. testi- 
mony Mr. Threlkeld. made clear 
that the AGC rates employed in. 


preparing AX-6 were those for 


_ “rental values on. equipment” which _ 

he explained were “the cost toa 

contractor for: owning and operat- 

ing a piece of equipment” (Tr. 842- 
348, 350), In AX-13 the claim for ; 

; owned. equipment, (AGC rates) is 
shown to be in the amount of | 

L $15,069 ** on which equipment oper-. 

| ating expenses | are claimed at the . 


ae an 


38 Presumably this. information was readily 


available from the contractor’s own records. 
Neither. Mr.. Rourke nor any other witness for 
the. appellant undertook to say definitively 
whether or not the Government. auditors’ in- 
cluded a factor for depreciation of the trimmer —_ 
in the total. costs: ee Rote: 23, supra; Tr a 


321). 


value: for’ owned equipment. ‘on: the . 


In AX-6, the — 
_ (Continued): 


3°. Mr. Threlkeld - “testified that: the ‘tota? ores 

rental - 

- project was. in the amount of $67, TOT. (notes 

22 and. 25, supra; Tr. 350). This item. of. . 

: claim: 1s discussed in. the Government: audit — 
report. which. allowed $6,795 for. depreciation 7 
‘but disallowed the: claimed equipment ‘cost. of 

- $50,813 (AX-17, pp. 3, 4). 


: rate of 34.7 788 percent: 40 Aside trom: a 
a denying any liability to the contrac- 


tor by reason of defective plans and 


Specifications, the Government of- 

_ fered no evidence at the hearing 
relative to the claim for owned 
ae equipment. one ange’ mee (e 

With repaak to he: costs: Seon | 

- .ing the trimmer, Mr: Rourke started _ 
that the trimmer had ‘been. modified 

so that. it would trim. the 8- foot: bot- 


tom of the canal (Tr. 892), Mr. 


mer owned by the contractor which 


chad to’ be modified .to lengthen it. 


out. and make it tri im'an 8-fcot bot- 
tom (Tr. 62, 63). The appellant 
does not dicpute: that the trimmer 
had to be modified before it could 
be utilized to perform the contract 
in: accordance with its terms, ‘The 
appellant has cited no authority to 
show that the Government should 


assume responsibility for the $21 ~— 
500 involved in this. expenditure. 


This Board and other Boards have 


‘repeatedly held that the contractor. 
has the responsibility to. provide the 


Machinery or equipment necessary 
to. accomplish ‘the contract work. 


Jim’ Challinor. and. Sunset Con-- 


struction, Ine., ‘note 19, oe 


| EN, 39—Continued): | shah 
_ ,appellant: presented ‘the: ‘elatm: on a different 


- = basis and Mr, Threlk eld testified that the éx- 
~ hibit had been: prepared by. two’ of hig associ- 


ates under ‘his' direction after issuing instruc: 


ae ‘tians that they: were’'to ‘comply. with’ the: pro- — 
- ‘visions of par. 25 of the General ‘Provisions . 
‘which’ ‘prescribed for use the AGC rates" in - 
_ Jeffect. on: the. date of the: contract” (En. ‘4 


841-44), 
. :. 40 The | eombiied * total of. poth: 
5, "$20, 310. 50 (ots; Obs 98 241. ss ; 


| "DECISIONS OF THE DEPARTMENT OF THE INTERIOR. 


ae "ds nee 
. . | 397—1. 18), 


| 185 1, 2% 


~ As'to the profit bon we note’ 


that the extra costs claimed for the . - = 
~ earthwork of $275,897 includes. Loe ee oy 
‘percent profit.4t Mr. Threlkeld testi- 


fied that he considered this to be a - 


reasonable profit allowance con-  _ 
: sidering the amount of risks and the © 
amount. of the contractor's. invest- 
ment to carry the cost. of the extra 
work (Tr..340). At an earlier time, 


however, the Secretary-Treasurer | 


: of the: appellant cerporation : had 
~ Jackson testified that the equipment. told the Government auditors that — 
for which: the costs claimed were 


incurred was a 420 Parsons Trim- 


he considered a profit from 10 to.15.- 


| percent would be realistic (note 21 


and. accompanying text). We note 
that in a case involving retroactive 


pricing, a. 10 percent profit allow-. 


ance was found to be reasonable. 


ltekh Corp., ASBCA “Nos. 13528, 


“13848. (May 26, 1971), 71-1 BCA 


par. 8906. 


Lastly, v we consider. ve cones Se | 
tor’s time extension request. In the. 


Findings of Fact fr om. which the | 


eet appeal -was taken, the con-— 


tracting officer found that according 
to its terms the contract was to be 
completed by May 25, 1976. It was 
found. to be substantially complete 
on June 11, 1976, or 17 days after 
the scheduled completion date. Be-. 


cause of the increase in: quantities, 
the contracting officer extended the... 
~ . contract performance time by. 5 cal- 
 endar days (AF 81, pp. 1,15). No 
time extension was. Peanted for the 
- additional time required (i) to haul _. | 
borrow... | 
greater distances, and: (1) to handle _ 
greater quantities e aes materials. 7 


materials | ot substantially 


“at AX-18. Paeeinaive ‘of oaL ihe! ‘claimed nee 


costs - are in* the. amount of pa 476 see . | 


a . A & J CONSTRUCTION CO., INC. 
Be fo 7 December 28, 1978 


ae an ‘Wed been anticipated at the 
- time of bidding. | : 

BY Decision | 
2 3]. The appellant has made a 
“serious attempt to ‘prove its quan- 
“tum case principally by an expert 


. who testified extensively as to the . 


significance of exhibits prepared by 


ane or under his direction. The ex- » 


o hibits were designed to portray the 
extent to which the contractor’s cost 
was increased by the Government’s 
defective plans and specifications. 
Insofar as the earthwork claims are 
. concerned, this involved cundertak- 
Ing to. show the longer distances the 
| contractor had been required to haul 
| the borrow materials and the meas- 


Bs ures. adopted. in coping with .dry 
borrow materials greatly in excess - 


-. of the quantities the contractor had 
| anticipated at the time of bidding. 
. The. “expert, was. not. associated 
| with the job in any way during con- 
ou act. performance and had never 


even seen the work site: until some 7 


‘qmonths after the contract work was 
completed. By that time conditions 
at the site had so- materially 
: changed that it was ho longer possi- 

ble to take cross sections with a view 


to (i) determining the quantities of 
. borrow that had. Ween used to. build 
. the concrete- lined . canal called for 


a by. the contract, and (ii) ascertain- 


|... Ing. where “such, borrow had ao 
a, ai obtained. | 


Faced. “Sith, this. estan ‘the 


oe: appellants expert. has had: to predi- . 


_ cate his calculations upon-what are 


2 ~ admitted. to be assumptions, esti- 
mates, averages and. after-the-fact. 


reconstructions, While the contrac- 


able. 
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tor is not entinely without respon- se 
sibility for the conditions which has _ 
made resort to such ‘an approach to 

the claims necessary, the primary - 
responsibility is considered to rest 
with - 
that claims involving borrow were 
pending, the Government. failed to 


take any effective action to: insure 
that .the ground conditions 


Te- 
minided undisturbed. until cross’ sec- 
tions could be taken. In fact, it was 3 


Government employees who so” 

altered conditions at the site by _ 
their activities that when cross sec- 
tions were taken they no longer ac- 


curately portrayed ground | condi- 

tions at the site as of the time the 

contract work was completed. : 3 
With respect. to. the earthwork — | 


claims, the. testimony. of the appel-— bg 
~ lant, particularly that of its expert, — 


has pemaded us that the damages | 
sustained by the appellant because. — 
of the defective plans and specifica-_ 


‘tions were very substantial? In © 
reference to the disputed. items of — 


cost discussed - above, we find: the 


testimony of appellant’s | witnesses _ - 
_to be persuasive as to the owned 


equipment and unpersuasive as to — 


the modification of the trimmer. We. . 
-also.-find that a 10- percent’ profit. 


factor on accepted costs to be Boe Us 


In two ¢ areas we. ‘do ee concen 
the appellant’s evidence establishes 


a sufficient. basis for the amount of | nat 


.* Most of the Government's efforts: were. ex- - _ 


pended on attempting to show that the plans . 


. and specifications: were - not defective. As‘a 
‘consequence, particularly. in reference to the — 
the amount of evidence - 
‘offered | by. the Government on’ the quaritum. . 


earthwork claims, . 


issue was extremely, dimited. 


the Government. ‘Knowing - 
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the damnees claimed, First, we are 


me not na position to find that the 


. average length of the haul was 2,000 


a feet, as shown on AX-13, when that 


. estimate is. based in part on the 


assumption that 85,900 c.y. of bor- 


row were hauled from the Tyson 


‘Wash area (AX-10 and AX-11). 
As noted in the discussion above, 
this figure is some 40 percent higher 
- than the mid- -point of Mr. Jackson’s 
_ estimate of from 20,000 to 80,000 

ey. of bor row having been hauled 
from that. area. 

OAs to Mr. J ackson, we note that 
ie had both the opportunity and 


the incentive to keep some sem- 
 pblance of records of the amount of 


: material hauled from the Tyson 
Wash. It appears that Mr. Jackson 
was on the job virtually every day 


while the earthwork was being done. 


It seems’ ‘reasonable to assume that 
_ his estimate was based upon some 
” sort. of records, no matter how in- 

formal, of the amount of material 


ee being hauled from the Tyson Wash 
area, assuming the average length of 
haul from this. area was 2,200 feet 


_as is shown on AX-11. In any event, 


if _ it appears that if, as indicated by 
— his testimony, ‘Mr. ‘Jackson knew 


_ that he intended to present a claim 
- against the Government, there was 


— an obligation on his part to main- 


tain at “Teast some records, even if 


informal, of the time and effort 


being | expended. on crucial items, 
‘such ag the amount of borrow ma- 


; | _ terials being hauled from the Tyson 
a ‘Wash area. 


In the thatter- of’ the siaouat. of 
| dry material handled, we. do not 
_ -¢onsider the evidence shows that 
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the reason the contractor placed ap- | 
proximately 85,000 cy. of borrow 


material less pha the capacity of 
his equipment during the 83- -day 


period involved (AK-19) was en- 
tirely due to the fact the Govern-' 
ment’s plans. and specifications 


were defective. It is undisputed = 


that the specifications required the 


material to be wetted at the source ; 


of the borrow and that a great 
amount of additional work was re- 
quired once dry materials -were 
placed 1 in the embankments. While 
it is-clear that the amount of dry 


inaterial encountered was greatly 
increased by reason of the depths © 
to which the contractor had to go, 


it.is not clear what actions, if any, 
the contractor took to mitigate 
damages by adopting measures de- _ 
signed to insure that the borrow. 
materials ‘were sufficiently wet be-- 
fore being placed in the embank- | 


ments: See Power City Construc- 


tion & Equipment, Inc. IBCA- ~ 
4904-65 (July 17, 1968), 75 ID. 
185,.68-2 BCA par. 7126. 


Baldi into account the several : 7 - 
- factors eee above and based 


upon our review of the entire 
record and the inferences drawn 


therefrom, the Board finds that the © 


Government’s defective plans and — 


specifications increased the appel- 
lant’s cost of performing the earth- 


work and that the appellant is en-'— 


titled to an equitable adjustment in — 


the amount of $200,000. Turnbull, - 


Ine. v. United States, 180. Ct. Cl. eS is 
GTS. Oo, 


1010, 1024-25 (1967) ; 
Ine , IBCA~1077-9-75 - (Sept.. 15, 


1978), 85 LD. 878, 78-2 BCA par, 
13424, 


468) 


-yeason of the defective plans and 


‘specifications, the appellant had to 


haul the borrow -materials sub- 
stantially greater distances and 
contend with larger quantities of 
dry borrow materials than had 
been anticipated at the time of 


bidding for which it is entitled to 
have the time for performance of. 


the contract extended by 12 calen- 
dar days. This is in addition to the 


5-day time: extension previously 
_ cee the contracting saa 


Part 7 v Lhe Concrete Claims - 


| A Discussion 


—AX-15> is. anutled: “Rxtra ae 


Due to Extended Completion.” The 


exhibit states that the contractor.ex- - 


-perienced extra costs due to the hot- 


ter weather in four. areas, ‘These 
areas and the claimed amounts are 
as follows: (1) Extra costs of con- 


-_.erete finishing and general labor in- 
efficiency —$115,005 + 
—-.concrete—$2,515 5 (3) Ice in con- 
.crete—$2,449 and (4). Liquidated 
.damages—$1, 7 008° 0° 


The exhibit notes that the eo ieee. 


_ .as bid was supposed to be completed 


‘by May 25, 1976, but changes in the 


earthwork requirements extended 
_ ythe project: completion time approx- 
-Imately 2.months, into early Au- 
gust. The extra costs involved in 


- 48 Giving effect to a- o-day time axtengtion 


.,allowed by the contracting officer, the amount, 


of liquidated damages -in issue is “$1, 200. In 


- Part III, supra, the contractor has been found 


to be entitled to a 12-day. time extension by 


-.veason of the delays | associated with the: 
_ earthwork for which the Government has been 


found to ‘be vesponsible. 
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The ‘Board’ farther fide Wat: by : 


(2) Wasted 


Information, . 


“ay. ITI, .and-IV..(Tr.: 480), 


Claim Item 1, supra, § are shown to 
include (1) an increase | in the size 


of the crew to perform the same. 


amount of work; (11) slower overall - 


production due to effect of higher 
air temperature, and (111) extended 


contract completion time.’The cost — 


involved in performing this work 
is in the stated amount of $287,512. 
Based upon the contractor’s experi: | 
ence, the reference’ literature and 


labor analysis, the assertion is made 

in the exhibit that the same amount 

of work should have been performed _ 
at 40 percent less cost had it been 
done 214 months earlier. Applying 


this factor to the figure of $287, 


512: # results in a claim for Item 1 J 
an the amount of $115,005. 


Appendix Ito the exhibit includes 7 
weather information as to temper- 


ature and precipitation | readings 


for various stations: including a 


reading for Parker, “Arizona. (ap- 
‘proximately 380 miles north). _ 
These readings show that the 214 — ; 
extra months were much hotter than. 
the. average temperatures recorded 
~ during the earlier months. The face 
page. of the exhibit contains a sum- ~ 
mary of such weatlier data showing 
the average maximum, the average 


44 This includes a profit factor of 15 percent. 
4 AX-~15, Appendix I, U.S. Weather Bureau 
Monthly Summarized Station 
and Divisional. Data, Arizona epane: through 
Aug. 1976). 

There is some dunstions as to. the distance 


| of the work site from Parker. AX-~15. says 
the distance is approximately 30 miles. Mr. 


Jackson testified ‘the site. was 36 miles. south 


_ of Parker (Tr. 30). 


‘Except for a: passing peneeanee to Appendices 
Mr. - -Threlkeld’s 
entire testimony related. to the balance .of the 


exhibit, the summary of: Spneadle . and ‘that. 7 : 
pppends : Bsa 


at average. maximum, 

-. minimum and the maximum temp- — 

the geogr ‘aphical area involved (Tr. 
478-479), 


- discussed 
cluded in the exhibit were discussed | 
| with Mr. J ackson. In these discus- 
sions Mr. J ackson stated that hisin- | 
tention when he bid the job-was to 
do the concrete work in about the 
_ . first 2 weeks in April; that the hot 
- weather encountered. when the con- 
crete work was ‘performed had had — 
a significant effect on his crew; that 
_ the size of the crew had to he in-. 
creased to perform the same amount ~ 
~ of work because.of the faster cure 
time of the concrete ;that because of 
~. the high” temperatures: the overall 


‘DE CISIONS OF ‘THE 


days involving. temperatur es of .90 


| degrees or above. during the two- 
- periods. The summary shows. that 
during the. planned lining period : 


(Apr. “10 through May 10,1976), the 


ie eratures were 85.9, 56.1 and 99 de 


: “grees, respéctively, and that during — 
such period 14 out of 81 days (45.2 — 
percent) had temperature readings 


of 90 degrees or higher. Comparable 


| ° figures for the actual lining period. 
_ (May 26 through July 27,1976), are 
“405.1 degrees (average maximum), 7 


74.9 degrees. (average minimum) 
and 117 degrees (maximum). On 62 


—eratures were 90. degrees or over. 


_  AX-15 was prepared by Mr. - 
“Threlkeld or under his direction. 


| Much of his testimony in this area 
-. simply confirms what. is ‘shown in 


the exhibit itself and which has been 


above. The claims in- the extra ‘months, Mr. 


took a number of actions. This in- — 
cluded (i) checking the library for. 


production rate of even ‘the in- 


~ creased crew was slowed down; and: 
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the average 


June 12, 1976, 


_ [85 1D. 


a . minimium n and ve maximum n temp - that ane extended the. time Sk ed | 


er atures, as well as ‘the number of 


to complete the work (Tr. 476-478). 


The principal sources used in pr ea 
‘ paring the exhibit were the daily iis : 
spector reports, a tabular summa- 


tion of the concrete poured each day 


furnished to the contractor by. the . /~ 
Government and the U.S. Weather 


Bureau records for the months and 


As shown by an daily i inspector 


| reports and the Government records: | | 
showing concrete pours, the concrete ae 
work was started on about May 22° 


or 93, 197 6, and finished « on or about: | 


Aug. 1e 1976, including some hand- 
work (Tr. 476), 46 As shown on Bs, wes 

| 15, the comparison is between the | 
out of 63° “days during this period ¥ a Seas | 

(98. 4 percent), the recorded temp-" 


weather conditions prevailing dur-. 


ing the period of the planned lining = 
(Apr. 10 through May 10, 1976), 


and those present plies fhe a - 
of -the actual. lining” 


In an effort. to quantify the effect | 


- of the heat upon the crew during. 
Threlkeld = 


“reference: to. any: labor studies made 
‘with a view.to measuring the effect 
-of heat. on people working inanex- ~ 
treme temperature ;* 

phone calls to ready- mix. companies | 
that doa lot of conerete paving as 


to. theit experienice with a al to 


Responding. to an “inquiry “Angie pepares, ~ 
ment counsel as to the contract having been 


accepted as. substantially - complete on. about 


(tr. 47S)... 


through July 27, 1976). aw | 


(i) making ots 


Mr, Threlkeld stated that on © — 
that date the concrete lining itself was: rob- ae 

ably only. half done. (Tr. 485). 
47The comparison. ‘Gnvolves ° not. ae slip, _ 
form lining but also hand lining. . 


ae = ae ; - A & es 
Pee ae December 28, 1978 
7 the ‘effect upon iecnlens! of differ- 
ences in temperature, and. ( iii) call: A 
ing the Department of Labor ih 


Soult the San Francisco. and Wash- 
ington, D.C., areas, as to studies 
made TAvoly ine construction labor. 
These efforts failed to disclose that 


any studies of this nature involving 
construction waa had been. made. 


(Tr. 479; 481). | 
Even: ie studies raintne to con- 

struction labor had been found, a 

serious question would exist as to 


: their probative value,. where, as 
here, most of the’ problems ‘associ- 
ated with the heat were avoided. by 


_ having the concrete work commence 


at night and finish well before noon. _ 

_ Mr. Jackson ‘testified that after an 
artificial lighting’ ‘system. was in- 
stalled, they would start approxi-- 
mately at midnight and then work 


until whenever they could in. the 


- morning. He noted. that. when a 
~ cloud. condition or a low: pressure 

. front. moved into hold the mean 

| they. could 
~ sometimes work from midnight | un-— 


: ‘tempers atures — down, 


til 9, 10, or 10:30 a.m. (Tr. o UBY. 


The testimony of other witnesses 
‘shows that much. of. the ‘concrete 


— work was done at night or in the 
cooler hours of the morning (Tr. 
202, 207-208, 605-606). Mr. Jack- 
son. also ‘testified that they lost a 
“slight efficiency factor, just, work- 


ing under artificial Hoht” (Tr. 74). | 


We need not. pursue. this question 


any further, however, for there are 


other eee to which: we now turn 
that we consider’to be’ dispositive. on. 


the. questions pr esented by. the con- 
A crete: claims. aie 2g ee 


volved, Mr. 


penters retained by the contractor 
and involved in constructing: some | 
of the outlet structures. Mr. Jackson. 


testified that the first set of carpen- 
ters were on the job for about 2 
‘weeks and worked on four struc- 


tures. All of such structures had to 


‘be redone by a second set of carpen- 


ters who also completed the remain- 
ing’ structures. (Tr. 68-65, 78, 107). 


= While admitting that ihe problem | | 
with the carpenters delayed the 
: completion of the four structures in- — 
Jackson denied that ~~ 
. there was any overall delay tothe 
entire job from this cause (Tr. 112- _ 


113). -Mr. Threlkeld testified, how- _ 


ever, that: the trouble with the car- 
 penters on the outlet structures was 
a, factor in delaying the ehand i lining a 

| (Tr, 503). ; , 


Prosecution of the aa work ae 


was delayed to some extent bya dis- 
pute over.the ] pay classifications for. 
some of the workers. A‘number of 
them objected to being. classified. as 
concrete tenders and insisted upon 
_being paid as finishers.:'The work — 

was delayed a couple: of days before 
the dispute was apparently settled 


by treating all of the workers in- 
volved in. the dispute as. finishers’ 


and paying them at the higher scale, 


Resolution. of the dispute. in this 
manner may have created, other 


problems. In any event, commenting 


generally upon the concrete ‘work- a 
ers, Government .Inspector Dunn 


‘stated: “Their performance of work 
Was ‘pretty. bad, and. the. quality. Of : 
their finish was better after my, got ms 


“here | is no paiepute about the i in- on 
competence of the initial set of car- — 


‘DE CISIONS: OF THE 


496 | 
oe towards the end of the job” (Tr. 
589-591). | 


A major. obicction inde by the 


“Government to the concrete. claims 


is the failure of the contractor to. 
proceed with the trimming * and 


the concrete lining as soon as the 
earthwork was. finished on the 


northern portion of the-job. Re- 

_ sponding to a question by Govern- . 
ment counsel, Mr. Jackson states » 
that while they could have done it 


that way, they had chosen not to 
do so.*° The record: clearly indicates, 


however, that no matter what his 


personal preference might have 


‘been, Mr. Jackson had no real choice 
in ‘the matter forthe trimmer °° sim- 
3 ply was not ready to. operate when : 


the earthwork on the northern por- 


tion of the job was done. Undis- 


dae is | Government Inspector 





Be Mecotine to Mr. Taukaon “the eee 


operation ‘is simply cutting the canal line to © 


. grade and dimension. or cross-section. as de- 


nh 8 picted in the plans and: specifications. This is 


Just prior to placing the concrete” (Tr. 62). 
' #£-The following colloquy: occurred : 


_"Q. When ‘the north was done, any. - partic: | 


ular reason why you didn’t start the trimming 
and: lining’ -Of the north, instead :of waiting 
until it was ‘all, completed ? 

“A, Well, we weren’t. ready for the ‘tele 


ming and lining, because the trimming. basi- | 


cally is a faster operation: The dirt. work is 
the slower operation. The trimming and lin- 


ing is for. the most part fast, and I didn’t. 
want to.cause -Fred and myself: to—I wanted. 


to get. on. a nucleus basis. and complete. for 


the most part the entire ‘dirt ‘work process, or | 


at least a large part thereof. before we got 
into the. trimming. . 

. *Q. But you ‘could have done. it ‘that way, 
. especially ‘with the hot weather coming on? 


“A, We could have done it that way. That's. | 


: why wé wanted to’ get the dirt ‘work done 
- first” (Tr. §19-520). . a 


mer he owned had to be modified to cut: an 


-8-foot bottom (Tr. 106). The face page of the. 


contract awarded under date of Jan. 5, 1976, 
contains the statement: “Lateral 90 has, a 
bottom width of ee eR ks (AF 1). 7 
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Dunn's testimony to this effect, as 
Is his testimony that when the eareh 
_work north of the road was. done 
only about a third of the portion — 


south of. the road had been Aaishied 
(Tr. 576-577). ee | 
While. the appellant has disputed 


that the trimmer was not quite 


ready to operate when the southern 


‘portion of the earthwork was 


done,*? there is no dispute about, the 
fact that the trimmer was not sent 


‘into the lateral until May 5 or. 6, 


1976. (Tr. 577, 600) .5? The date is 
of considerable significance since 
shows the dates of the 
planned concrete. lining to. encom- 
pass’ the period from Ais 10 to | 
May 10, 1976. Unexplained is how 

the faalare, to achieve that plan can 


; be attributed to actions of the . 
, Government when because of the 
unavailability of the trimmer the © 
contractor could not proceed with 


an operation necessarily antecedent — 
to concrete lming, namely trimming 
(note 48, supra), until some 25 or 


26 days. after the planned aati 
was to commence. 7 


“BL The dispute centers around ‘the question 
of when the embankment could be considered 
complete for the purpose of commencing the 
trimming. While the appellant’s position ap- 


- pears to be that the lateral excavation of em- . 


bankment was not: completed until May 8, 


1976 (Tr. 600-603), the Government’s posi- a 
‘tion is: that the instruction prohibiting trim- 
ming until the compacted embankment zones 


were in only applied to areas where the com-' 


‘pacted embankments. had: not been brought up. 


to or maintained at the required height (Tr. 
640-641 : 602-603 > 620- 621). 
~83Tt was approximately another. . weeks 


Sas 50 Mr. Jackson acknowledged that the tote - before the concrete lining commenced on May | 


26,-1976 (AX-15). According: to ‘Mr. Threl- 
keld’s testimony the concrete work. actually | 
began on May 22 or 23 (Tr. 476). Mr. Jackson | 
testified that generally speaking the. fees 


eperadou went okny" (Tr. aoe 
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| ‘chanel Mr, Threlkeld’s. testi- 
_ mony that the concrete lining actu- 


. ally began on May 22, 1976 (note 
_ 52, supra), and assuming as shown’ 
in AX~15 that placement of the con- — 


- crete according to plan would take 
30 days, then the concrete lining 
should have been completed by June 


- 91, 1976, or some 10 days after the 


job was accepted as substantially 


complete on June 11, 1976. Up until © 

the time the contract work was ac- 
- cepted as substantially complete, 
the contractor had not had any 

_ trouble with excessive heat temper- . 
“23 atures (AF 22; Tr. 379-580). 
_ Another factor of .prime signif- 


-icance in undertaking to- determine 
whether the extra costs claimed for 


concrete can properly be attributed 


to the Government’s defective plans 
and specifications i is the question of 
the extent to which the costs in- 


volved were increased by the con-— 
tractor choosing to install the turn- 


out structures in such a way that 

- machine concrete lining could not 

- be used with respect to them for the 
-) great bulk of the work involved. It 
is clear from. the: testimony that 

- originally the contractor had in- 


tended to install the turnout struc- 
tures so that they would actually 
_ have intruded into the interior sur- 


> face of the concrete lining and been 


—. flush with it; that it was only after 
| difficulty. was experienced with the 
3 initial set of carpenters in complet- : 


' ing the forms for these structures 


that this plan was abandoned ; and 


that this decision. resulted in auch 
-. more hand placing that would 


~* 285-189—T9——_5 


otherwise eee bean: the case (Tr. | ; 
BT7-579 ; 603-604). ; 


The: Government’s resident ¢ engi- 


neer King estimated that the con- 
tractor had completed 93 percent of 
the concrete lining by machine _ 
within 3 weeks at the time the job 
was, accepted. as substantially com- 
plete on June 11, 1976, and that it — 
took him opror mately 6 weeks to . 


complete the remaining 7 percent. | 


It was his view that if ae contrac-. 


tor had had the turnout structures 


in, the 300 yards of hand lining in- | 


volved would have probably taken 


only 2 or 8 days to complete de- 
pending on the approach taken and | 
how many shifts were worked. 


Mr. King made clear that his esti-. 
mate was also predicated upon the 
batch plant for the concrete being 
on the site (Tr. 641-643). ‘The Gov- 


ernment inspector testified that if — 


the turnout structures had been put 
in so that they could have been | 
lined over, the contractor would 


have been able to eliminate 17 a areas 
of hand placing (Tr. 579). 


While the appellant’s witness — | 


Threlkeld estimated that the con- — 
erete lining was only about 50 ‘per- - 


cent completed on. J une 12, 1976 
(Tr. 485, 504), he was not eciied: 


to rebut the detailed appraisal of — 
_ the state of conerete completion on 
~ that date given by Government wit- 


ness King. Although Mr. Jackson 


‘and: his concrete foreman, Mr. 


Hobbs, were either on the job or 


visited it frequently during. the 
time in question (Tr. 77), neither 
testified as to the extent, to. which o 


ee King’s 
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- the concrete lining had been com- 
_ pleted on June 11 or 12, 1976. ‘Lend- 
ing credence to the accuracy ‘or 
‘assessment of the extent of . 


3 completion ofthe conerete work on 


© June 11 or 12, 1976, is the fact that 
- itis apparently undisputed that the © 
patching plant of the Desert Mate- 
rials Co. was moved off the site at. 
-. about the time the Government ac-. 
_ cepted the contract work as sub- 
stantially complete and’ that it was _ 
only after that date that ice had to. 
be used in the concrete hauled from 
the Parker area, some 30 to 36 miles | 


away (Tr. 30, 642-643; Tr. 3T9- 
580). 


Comparatively’ little. ae 


was offered with respect. to Claim 
Item 2 in the amount of $2,515. | 
~AX-~15 . describes. the claim as rh = ap 
_ Government Inspector Dunn, the ~~ 
_ costs involved in Claim Item 3 is 
_ for adding ice to concrete after the _ 
batch plant of Desert Materials was _ 
no longer-on the site and the con- — 
crete Tea to be hauled: from the 
Parker area (Tr. 579-580). The — 


; follows: 
2 Wasted Concrete 


. Reference Gov't memo of June 13, 1977, 7 
from Resident’ Engr. 


 Engr.— 66% C.Y. of concrete were wasted 


__ because of too high temperature of mix. 


. This: should not have oceurred ear ‘lier. 
- . 'Pherefore: 


66.5 C.Y. @ 33 1:82/C.¥.—$2515 e 
(Cost— —F.0.B, Jobsite ) - 


Mr. Threlkeld testified that the 


a Government inspector had directed 
the contractor to waste the 6614. 


yards of concrete involved in Claim 


Item 2 because the temperature of © 
_ the concrete was higher than that. 
| permitted by the ere: ae | 


482). 


; describes the claim i in the following 


ear terms: 


DECISIONS OF. THE DEPARTMENT or THE INTERIOR | 


to Construction 


| The evidence 3 is a little more. ex- . 
tensive with respect to Claim Item 
8 in the amount of go. 442, AX-15 


[85 LD. 
8. Tee in s Cones ete © x: | 
Same Memo above [3]. ‘stated: that 80, 982 


# of ice was used after middle of June 


1976 to keep concrete temperature down — ; 


in 1 389. 3) C.Y. concrete. - 


tee cost. $6. o7/C. a 
— 389.5 $6. 27 i = $2442. 


Mr. Threlkeld testified that ae 


| it got hotter; the contractor started 
adding j ice to the batch trucks-in an 
attempt to keep the temperature ot 
the mix down; that the claim repre- 
sented some. of the concrete involved. 
in the hand lining in the later stages 
of the job; that because it had to be 
hauled quite a ways, it was neces- 
sary to add ice; and there. were 


38914 cubic yards of concrete to 


which-ice was added at an aver age 
cost of about $6.27 a yard (Tr. 483). 


According to the testimony of | 


Government Resident Engineer 


King tes stified that no ice had been 
required for the concrete prior to —- 
the time the batch plant was moved — 

off the site and the job was accepted 


as. substantially er on .June — 
U1, 1976 (Tr. emcees | 


B. Decision | 7 be 
[4] The contiaeton has failed ia | 


. Show: that the additional costs - 
claimed : for concrete were attributa- 
ble to the: ‘Government's 


defective oe 


33 3The. ‘Memo in question is otha referred to cine 
in. the text in connection with Claim Item = 
for wasted concrete. . oS 


468) A & TS 


olan mer specifications. “The. evi- 
dence’ shows that at the time the = 
~ contract -was awarded | on Jan. 5, 


1976, the contractor knew or was 


~ char penile with the knowledge that ~ 
to meet the requirements of the con- 


“tract the trimmer employed would 


have to be capable of trimming the © 
~ 8-foot bottom of the lateral (note 
50, supra). If by reason, of delay in - 


accomplishing the necessary modi- 


fications to the trimmer or it be- 
cause of delay i in effecting the neces- 
a combination of the . 


sary repairs, or a 
two factors, the trimmer required 


 gponsible (Sunset. 
Ine. and Jim Challinor, note 19, 


supra), The appellant has sneak . 
edged that trimming had to precede — 


the placement of the concrete lining 


(note 48, supra),.and the. president. a 
of the appellant corporation testi-. 


fied that in general the trimming 
operation went well (note 52, 
| supra). In these circumstances, ne 


- - fact that the placement of the cone 
--erete lining did not commence until 
May 22, 1976, appears to be simply : 

ok corollary of the delay in starting 
the trimming operation. Commenc- 

- ing the concrete lining on that date, 

_ the contractor could not expect to 
complete that operation according * 
- - to its own plan (AX-15) until June 

91, 1976. This was some 10 days 
- after the job was accepted as sub-_ 

stantially complete by the Govern- — 


as ment on June 11, 1976. 
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"While the icine” erties 4 


Threlkeld has stated that on that | 
date the concrete Hning was only 
: approximately 50 percent complete, 


we find the testimony of the Gov- 
ernment witnesses King and Duna 


as detailed above, to be more persua- -— 


sive. Accordingly, we find that the 


job was properly accepted as sub- 
stantially complete on June 11, 1976. 
‘There is no question. but that the 
contractor continued tobe involved ae 
in the placement of concrete for 
“approximately another 6 weeks. 
ed According » 
for the work did not become opera- _ 
tional until May 5, 1976, the delays _ 
‘in any event were caused by matters — 
for which ‘the contractor was re~ 
6) onstruction, : 


to the Government 
witnesses this resulted from the 
contractor. having to do a much. 


“greater amount of handlining than - 
would have been required if. he had | 

followed the plan’ authorized by | 
the specifications of placing the... + 


turnout structures in 4 manner SG. 
as to take maximum advantage of 


the use of machine conerete lining. 


‘The evidence indicated that the 


this question, however, for assumn- | 


ing without deciding that the de- 
lays in completing at least.some of 


the forms for the outlet structures 
did not delay the overall perform-. 


ance of the contract, it is.unques-— 
tionably true that the: manner of 
installing the outlet structures was 
‘a choice. the contractor made: and - 

the contractor rather than the Gov-. =e 
bear the conse-. 
queriees of that. choice,, 


ernment must 


‘contractor’s decision to proceed in. | 
the manner he did may have been .__ 
dictated by the difficulties experi- © - 
enced. with the carpenters retained 
to build‘the forms for the outlet 
- structures. We make no finding on. -? 


- 500. a: DECISIONS OF THE 1 

| We, therefore, find that any costs 
claimed for concrete attributed to - 

~ the heat conditions encountered on 
. the 10P: and related labor inefficien- 


DEPARTMENT OF THE. INTERIOR = 
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cies are not coats for shiek age 


Government is liable. Accordingly, 
Claim Items Nos. 1, 2, and 3 for 
concrete, supra, are hereby denied. 


Part V une 


Description of Claim 


. Disputed Quantities Involving Bid Iteras 3 sag 4 
(Part i, supra) — bAecss a Seb ote aes 
cad 4 (Part IT, 


Extra Costs on Bid Items 3 


Extra Concrete Costs (Part TV, Str) 22x 
. ‘Extra Concrete Finishing Costs General Labor - 
a. Inefficiency Due to Heat_____-___-- ee 
Wasted Concrete Due to Heat__.___._-_- 
Ice in Concrete Due to Heat__._- 


Amount of Cina: Amount Allowed : 


$17, 887.86 $17, 387. 86 


Fas a 275,397.00 200,000. 00 
nate 115, 005. 00 0. 00: 
es 2, 515, 00 0. 00: 
eee 2, 442. 00 0.00 
ele $412, 746. 86 





The Government counterclaim in 
| the amount of $6, 579.30 (Part II, 
supra) is denied. 


The appellant is entitled to have: 


the contract performance time ex- 
tended by 12 calendar days im addi- 
tion to the 5-calendar day time ex- 


. tension granted by the contracting 
officer in the findings from which 


_ the instant epee was taken (Part 


a | ii, supra). 


In addition to és equitable ad- 


ae justment of $217,387.86 found to be 
. due the appellant herein, the appel- 


lant shall also be paid interest there- 


on as determined by the contracting 
officer in accordance with Clause No. 


6A of the General Provisions en- 


_ titled “Payment of Interest on. Con- 


tractors’ Claims.” . 


Wim F. McGraw, = 
Chief Administrative J Sie ie 7 


We CONCUR: 


_ G, Herpert Bar acs 


Administrative Judge. - : 


Russexe C. Lyncu, 


| Administrative Judge. - 


$217, 387.86 
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“ACCOUNTS | 3 
FEES AND COMMISSIONS sf 


1. Rural Electrification hacinisipatics projects.” A  Highit-of ray. holder oe 


ae rallye or nonprofit organization. .---— 2-2-2222 -Ht ee 


is not: excused from payment of rental under -43 CFR 2802. 1-T(e); : 


by virtue of holding an. REA loan, where such. holder is neither a 


PAYMENTS 


de A check fealieea prior. +0. the ‘due date of. an oil aod: gas lease ‘annual 
s rental payment, which is properly dishonored by. the drawee bank, 


does not constitute timely payment. ‘But where return of the check 


~ results from a ‘confirmed bank error, subsequent. collection and pay- 


ment of the check relates back to the time of the original tender;. ons 
payment is timely .- ea a a ee ees oe 
2. ‘Annual. rental payments on oil.and gas leases are sent’ to aap ttonies 8 
designated by the Secretary of the Treasury if. their location permits 


the deposit to be hand’ carr ied: otherwise, the deposits are. mailed 


& i tothe Denver Branch of the Kandas City Federal. “Reserve. Bank. 
"Washington, D.C., offices of the Bureau’ of Land Management may 


Page 


186 


710 


send deposits. to fie Cash Division of the. Treasury Department. All — 


_ checks drawn on foreign banks or foreign branches of United States. 
banks must be sent for deposit to the Cash Division of the Treasury. 


Department_.. Suess Mies eB Oe ee ee ees 
oil and gas lease rental payment check returned to the areca of 


70 


Land Management. because a Federal Reserve Bank will not accept 


for ‘collection checks drawn on foreign banks, but which could be 
collected through the Cash Division of the Treasury Department and 


- would be honored by the drawee bank, is not “uncollectible”’_-__.--- 


a 4A. Where a grantee seeks renewal of. a right-of-way for a ‘communication - 


‘ value rate may. be established by appraisal. In the absence of contrary . 
~ directives, the: guideline in 43 CFR 2802. 1-7(e) should be applied to — 


site, the Bureau of Land Management. should require an advance — b 
~ annual payment at the rate formerly charged until a new fair market. ~ 


renewals of existing: rights- of-way. Increased charges: may not be 


imposed retroactively, but are only imposed by. the authorized officer, | 


after reasonable notice. and opportunity. for: hearing, peginnne with 
the next charge year after the officer’s GECSION 2 See ee ee 
be “Inter est may be imposed on use charges for right-of-way shes depending = 


on considerations of fairness and equity. In the. absence ‘of contrary 


208 


- directives, interest may be imposed for occupancy of a site where i. 


'. mitted use. Also, interest may. be: imposed on increased charges 


due on an annual basis for the years pao to payment of such amount__ 


501 


use charges should: have been imposed. at the same rate as past per-. 


208 | 


- “Acca TO 


GL. ‘Unsurveyed fast lands, foamed — ‘accretion ‘to eoubiie: land or to lands « 
patented with an oil and gas reservation, riparian to a navigable river | 


and lying: within the meander lines of that navigable river, as re- 


& corded. on the official. plat,. may be leased provided that a proper offer 


is received and the other: relevant: conditions precédent to. leasing are 


“2. Feder al law aetermines the ea: shavactansation of. accr etions, avulsions, . 


Page: 


154 


and relictions to land riparian- to navigable bodies of: water, where title 


to the land or reserved interests in the land-remains in the United | 
a ieee ee 


ACT oF FEBRUARY 25, 1925 


| al, “An Act’ granting public lana a the town. of sibeen ‘Colerade: for” | 
_ public park purposes” (43 Stat. 980, Feb. 25, 12D) ecu ese Bootes . 
2 The above Act and the patent issued in accordance therewith require that — 


the lands granted be used for public park purposes only, and the. ~ 


- town’ s attempt to lease a portion of the lands for the constr uction of © 
camper sites does not violate the Act and patent since the use of a 

_ * Jimited part of the patented. land for camper sites ‘is consistent with 
a _ Tecreational and public park BUR 


: ADMINISTRATIVE AUTHORITY - oo oa, eo, 
“Bee. also Federal Employees, and 1 Officers, Secretary of the Interior) 
| - GENERALLY a, | | 


ee Established and coped Dagacaanial policy seinen to hae ads 
ea ministr ation: of the simultaneous oil and gas leasing system is binding © 


| : on all employees of the Bureau of Land Management, until such time 
as it: is Every changed ..- ea  ene nen nena se 
| ‘ESTOPPEL : ne a? a, ee 


| vol. The Gavecinents is not ee fron collecting royalty payments which i. 
| > are owed, even if it has: sd oe mnprope Payment) in the peer 


- ADMINISTRATIVE | PRACTICE | 


Ww Established and’ long- standing Dopar encanta Soliey, relating me the ad- 
. ee ministr ation of. the simultaneous oil and gas leasing. system is binding an 
. on all employees of the Bureau of Land. Management, until such time as. 
iti is properly changed_-___- ieee ee aie Pees ae eT eee er WOE a Me , 
2. A final. Departmental appellate decision construing a regulation will be 
.. given immediate effect, and will not be applied with prospective effect 


“ only, - unless. the decision alters materially the interpretation given the 


; = regulation by.. earlier Departmental decisions or- official published ae 
- opinions, and unless the equitable benefit of the ‘decision is not out- — 
7 weighed by ill effects of poviens a benefit i in a. derogation of the Tegula- 


140 


172 


380 


14 


140 


.* LICENSING 


INDEX-pDig=sT i “w wt etti<(<i«é‘té«SSOOSCC 
ADMINISTRATIVE PROCEDURE 


(See also Appeals, Hearings, Rules of Practice) - 
"ADMINISTRATIVE PROCEDURE ACT. oe OE ae 3 Se eed oan, Se oe ct ‘Page . 
eo A . delay in taking action on an Sion for extension of’ a er) pros- | > 

~ pecting permit while the Secretary formulates a new leasing policy. Bi 
‘does not violate the Administrative Procedure Act, 5 U.S.C. §555(b) 
(1978), nor does it constitute an abuse of discretion which would create 
any rights. not authorized by law. No hearing is required. when the. 
- facts of a case are > not in Peiepute and the only issues are ‘questions of ee 
. ~ Jaw oe aes oe Be fee et Sh eh a ee ee ee ee a ‘396 | 
2. Sec. O(b) of the: Administrative Procedure Act, as ahead: 5 US. C. Paha 
~§558(c) (1976), does-not apply to: coal prospecting permit extension 5 
applications because the prospecting is not an “activity of a. continuing Cn: 
+ nature” within the meaning of the statute. As the Federal Coal Leasing ~ ee 
| Amendments: Act of 1975, 90 Stat. 1083, 30-U:S. C. § 201 (West Supp.. ~~ 
1977), removed: the Secretary of the Interior’s discretion to grant —— 
extensions, applications for preference-right leases filed after expiration 
of the initial 2-year permit term, and during pendency of extension ap-) 
» plications, cannot be issued. --—- enone nnn Senn 396 


- HEARINGS. 


LA request for a hearing will be denied in the: absences of an. aesortion of 
fact which, if proved true, would entitle appellant to the relief sought... 172 
2, A delay in taking action on an application for extension of a coal pros). 
.-pecting permit while the Secretary formulates a new. leasing policy = _ 
does not violate the Administrative Procedure Act, 5 U.S.C. §555(b) 
(1976), nor does it constitute an abuse of discretion which would create 
any rights not authorized by law. No hearing is required when the = - 
. the facts of a case are not in dispute and the only i issues are as pi 
SDT Lewes et cee a ek 396 


a A request for a hearing will be denied when the facts are not i in 1 Gieaate and 
the determination rests on questions of law ie cee Gee — 403- 


1. Sec. 9(b) of. the Adeinistaee Procedure Age as amended, 5 U. 8. 3.0, §558(0) fg 
(1976) ,.does not-apply to coal prospecting permit extension applications: a 
_ , because. the. prospecting is not an “activity of a continuing nature’. 
- within the meaning of the statute..As the Federal Coal Leasing Amend- F 
ments Act of 1975, 90 Stat. 1083, 30 U.S.C. §201 (West Supp.1977), 
removed the Secretary of the Interior’s discretion to grant exten- — 
‘ ‘sions, applications for: prefer ence-right leases filed after: expira- 
ration of the initial 2-year permit term, and during pendency of exten- 
-. sion ae cannot be issued __-—---~----2----------=-----+ 396 


AGEN cy. 


1. Whste: a. Sone get eee an oil and gas gases offeror and. a ieieng. service ; 
created an agency relationship, in the absence of circumstances giving» ee 
the agent an authority coupled with an interest, the agent’s authority | 
ordinarily terminated upon the death of the. principal. If the leasing 
service had an interest, a lease could not issue to the estate of the  .— 
_ - deceased if no statement was filed, delineating the nature and extent ae a Oa 
- of that interest as required by 43. CFR 3102:7-__-2.2-l2c. zee. 404 
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_ ALASKA | 
-HOMESTEADS . oes Sg oxi sheet wk . EEE, ea aa <page a 
1 “The rejection of a homenead ie eoinationtl in. Aiea merely because there in 
- . are prior-filed homestead applications for the same land is improper . — 
- and premature. where no action has been taken on the conflicting. 
. applications. If a. prior-filed application is. allowed, ‘the land comes 
 ... within an allowed entry of record and a junior application must. be — 
rejected thereafter. However, if the prior application is rejected or 
= withdrawn, it no longer bars. allowance of a junior application._..__. «Bl 
os A homestead claimant in Alaska may be given credit for residence, culti- | | 
vation and improvements after the time. his homestead application is. 
filed. but before allowance of entry where the ‘land was subject to ap-. 
_ propr iation by him -or ineluded in. an entry against. which he had oe 
.. jnitiated a contest resulting in cancellation of the entry__..--__----- Si. 
3.) "Subject to appropriation by him.” The provision in 43 CFR 2511.4-2(a) 
na permitting credit for. residence and cultivation by a homestead entry- 
man before the date of entry if during that period the land was “sub- 
ject ‘to appropriation by him” does not refer to land for which there 
_. were prior-filed homestead applications which are subsequently with- 
draw or rejected. Therefore, until action is taken :on prior-filed ap- | 
plications, final proof filed by a junior homestead applicant should — 
not be rejected: merely because. the. land is subject to the “prior 
. PDPMCAUONG ss ene Soe eee eee ee eee eee kee oe ee Sl 
4, The mere fact homettend final proof.in Alaska is filed before allowance of 
the homesteader’s application for entry does not EDreeune considera- 
tion of the final proof if entry is allowed. _.. - ee ee aan A ve 8] 


STATEHOOD ACT. 


1. Lands tentatively approved for State selection and conveyed by the State 
to municipalities of boroughs prior to enactment of ANCSA are not 
available for Native selection under ANCSA____-._-____ Stee - 2 
2. Lands tentatively approved for State selection and leased by the State to 
individuals with an option to buy will, if selected by a Native corpora- 
tion,-be included in the interim conveyance with the provision that 
the option to buy may be exercised against the Native corporation, 
_ Where the option had been exercised against’ the State and a State 
_ patent issued prior to the enactment of ANCSA, the land will be 
Te excluded from interim conveyance to the Native corporation... _- 2 
3. Third party rights created by the State in lands selected by Natives under — 
ANCSA should be identified by BLM in the decision to issue interim | 
conveyance if possible, but need not be adjudicated._____-- Sten sues Pe dn ilk 
A” ANCSA and the implementing regulations draw a basic distinction be- . 
__ tween valid existing rights leading to the acquisition of title and those — 
of a temporary nature, requiring exclusion of .the former from the i. 
interim conveyance but inclusion of the later with provisions pro- 
“ -tecting the third parties rights for the duration of. his interest. The’ 
_ statute and the. -implementing regulations do not distinguish, in pro- 
22% tecting rights leading to the acquisition of title between those arising | 
2 ‘under Federal law and EnOBE anes under State LiW ise tae. 


: ALASKA NATIVE CLAIMS: " SEPTLEMENT Act. 
og _ GENERALLY | 


i Lands tentatively ie for State edisgtion and: poner by. the. State. : 
_ to municipalities or boroughs prior to enactment of ANCSA are not. 


_ INDEX- DIGE ST 


available for Native selection, under ANCSA_-_.------------------- 


2. Lands tentatively approved for State selection and leased by the State’ to 


individuals with an option to buy will, if selected by a Native corpo- 


ration, be included in the interim conveyance with the provision that 


the option to buy may be exercised against the Native corporation. 
Where the option had been exercised against the State and a State 
patent issued prior to,the enactment of ANCSA, the land will be 


excluded from interim conveyance tothe Native corporation Di edeche 


“3, Third party rights created by the State in lands selected by Natives 


under ANCSA should be identified by BLM in the decision to issue 


interim conveyance if possible, but need’ not. be adjudicated __- af rhs 
4, ANCSA and the. implementing regulations draw-.a basic: distinction 


between valid. existing rights leading to the acquisition of title and 


those of a temporary. nature, requiring. exclusion. of the former from - 


505 


Page 


E the interim. conveyance but inelusion of the latter. -with provisions _ : : 
- protecting the third parties rights for the duration. of. his’ interest. 


_ The statute and the implementing regulations do not distinguish, in. 

pr otecting rights: leading to the acquisition of title between those a 
ae arising under Federal law and those arising under State law..-<- ites | 
an amendment to the Alaska Native Claims Settlement Act, Pick x 
94-204, 89 Stat. 1145, 43 U.S.C. § 1611 (Supp. IV, 1974), is ‘subiect: | 
_ to both the provisions of ANCSA and the regulations promulgated to. 
implement. ANCSA, unless such’ provisions or regulations conflict. with, 
or are specifically ee Spied P or sprecaned in the amendment..---~-. | 


5. As: 


2 ADMINISTRATIVE PRO CEDURE 


— Estoppel © 


As The State Director, Bareat of ‘Tand Madieoment is. ‘not estopped frort - 
denying appellant’s (Village Corporation) application for certain lands’ 


| because BLM erroneously included those lands on its land records and. 
on the map of lands sent to appellant. as eligible for withdrawal under. 


sec. 11(a)(1) of. Bo ae a ries Deenee Side eee ciomcmerua ed = 


Interim Conveyance - 


1. Third party rights created by the State i in gees selected oe Natives eee | 


'ANCSA should be identified by BLM in the decision to issue interim 


conveyance if possible, but need not be adjudicated__.-.____-_____ . 


2. ANCSA and the implementing regulations draw a basic distinction be~ 


tween valid existing rights leading to the acquisition of title and those 


~ . of a temporary nature, requiring exclusion of the former from the 


interim conveyance: but-inclusion of the latter with provisions pro- ; 
_tecting the third parties rights for the duration of his interest. The 


Statute and the implementing regulations do not distinguish, in pro- 


tecting rights leading to the acquisition of title between those arising: 
under Federal law and those arising under State law. ____- eae a ciatoks 
interim conveyance is the conveyance of title to unsurveyed lands, 

subject to the reservations set. forth in sec. 14(c) and other sections of __ 


ANCSA, and i in other provisions of CS eeeeereee ee earn ae ieee PL aera at 


468 
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7 ALASKA NATIVE. CLAIMS SETTLEMENT ACT —Cintinued 
| ALASKA NATIVE CLAIMS APPEAL BOARD : 
"Administrative Procedure: ‘ ie ; 
_ Standing ; 


Pele Tn the absence of. any interest: in ie lands i in issue, the appellant has no. eg 
_ standing to raise the mescestty of a sec. - 8) deter mination... ..--—-—. 7 


Appeals _ 


_ Jurisdiction ie. 2 


Page 


219 


LL ‘Until: such: time. as: the Village Corporation makés a detérmination of the | 


appellants’ rights. clairned under ‘sec. 14(c), Of "ANCSA, this’ Board | 
lacks jurisdiction to hear appellants ‘appeal concerning. such rights_—_. 


“Res J udicate 


te A prior decision of the. Desarsnet will ‘not be svetiured ig this Board 


200 


where the claimant has failed to prosecute an appeal from such decision * 


- and in essence jpoquieeced: to the decision for: a piolonece period Of . 


LAND SELECTIONS 
Regional Corporations 


1. A-land selection application filed pursuant to 8 12(b)(1), a 12(b)(3), and 


-14(h)(1) of the Alaska Native Claims Settlement Act. must conform — 
to the regulations promulgated under the statute as enacted at the 


_ time the application is filed unless a later amendment to the statute 
: ~ provides: otherwise__—__ Se GE ECS TEL RONe POU RESEE OR 2TE ORE UIED os PR SOPE Ere nT Ne ee ar 
2. Neither 89 Stat. 1145, nor the Terms & Conditions incorporated in the 
‘amendment, contain language which conflicts with, excludes or pre- 
empts ANCSA regulations 43 CFR 2650.2(e) (1) and (2) requiring a legal 


description of lands applied for pursuant to ANCSA, or 43. CFR 


2653.5(f) requiring a description and location of historical sites Sse- 
lected pursuant to § 14(h)(1) of ANCSA_U___- = ee 
3. A land selection application filed pursuant to §§ 12(a)(1), 12(a)(3), and 


14(h)(1) of ANCSA containing only a metes and bounds description. 


of the exterior boundaries of a region, does not meet the requirements 
for a legal description of 43 CFR 2650.2 (e) (1) and (2) and. 2653.5(f).- 


4. A land selection determined finally to be invalid pursuant to ANCSA or its — 
implementing regulations is not protected within: the meaning of . 
§ 22(h)(1) after the date of penne One es eee ne ee eee a 


‘Section 14(c) 


. ‘A. The reservation i in ‘the decision to convey, stating that conveyance ‘to the 
| Village. Corporation is subject to the requirements of sec. ‘14(¢) of | 
-ANCSA, protects rights in use and occupancy of the land, if any, — 
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463 


463 — 
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ny claimed by appellants under sec. 14(c), until the date of the patent of . - 


the land to the Village Corporation, at which time the village must 


| make a determination as to these appellants’ rights under.sec. 14(c)__ 


; Be Until such time as. the Village Corporation makes a determination of the 


: appellants’ rights claimed under sec. 14(c) of. ANCSA, this Board 


lacks Jumecleuen ue peat apps pone eoncernine auen pees 


200 


200 
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= ALASKA NATIVE CLAIMS SETTLEMENT  ACT—Continued 
| LAND SELECTIONS—Continued | 
Valid Existing Rights 


507 


page S| 


a Sec. 14(g) of ANCSA protects existing permits as valid. existing rights oe a 


és he and pr ovides that patent is to be subject to. the right of the permittee. | 


to the complete enjoyment. of all Tights, privilenes,: and ‘benefits ae 


“granted to him by the permits. 2... seeet eee ee 


2. An: expired special use permit is not an existing ‘ight ana: cen not consti- : 


_ tute a “valid existing right’’ under sec. 14(g) of. ANCS As c25. cues. 


7 3. Use and occupancy: of:land under ay permit: from the U.S. Fish and Wildlife _ 
| Service does not constitute a “valid existing right’? in the land separate Ce ee 
200: 


from the. permittee’ s rights u under the pene 


. Village Selections | 


od. The State Director, Bureau of Tand ‘Management, is aot estopped from : 


me ee a ee ee eee : 


200 


denying: appellant’s (Village: Corporation) application for certain 
lands because BLM erroneously included: those lands on its land — . 


- records and on the map of lands sent to appellant as eligible for. 


| withdrawal. under sec.. (11a) Q) of yr ee 
° NATIVE VILLAGE LAND SELECTIONS: | po © eg ee ee 
Generally 


4, ‘Lands ‘tentatively Spnoved: foe State selection ana: i omer a ae 
State to municipalities or boroughs prior to enactment of’ ANCSA | 


are not available for N ative selection under AN CS. Aa Se eeieed 


2. Lands tentatively approved for State selection and leased by.the State to 2 
- individuals with an option to buy will, if selected by. a Native: corpora~. 
tion, be included i in the interim conveyance with the provision that the = 
option. to buy. may. be exercised against. the Native. corporation. i 
_ Where the option. had been exercised against. the. State. and. a State 
patent issued prior to. the enactment of ANCSA, the land will be 
excluded from interim conveyance to the Native corporation. -.-- _ 
3. Third party rights created by the State in lands selected by Natives 
under ANCSA should be identified: by BLM in the decision to issue 
7 - interim conveyance if possible, but need not be: adjudicated_..-----. | 
ar ee 4. ANOSA and the implementing regulations draw a basic distinction — 
is between valid existing rights: leading to the. acquisition of title and — | 
those: of a ‘temporary. nature, requiring exclusion of the former from 
__. the interim conveyance but inclusion of the latter with provisions pro- 
- tecting the third parties rights for the duration of his interest. The 


statute and the ‘implementing regulations do- not distinguish, in 


_ protecting rights. leading to the acquisition of title. ‘between those. 
arising under Federal law and those arising under State oe : 


_ PRIMARY PLACE. OF RESIDENCE Cn ae 
7 Criteria a fee, ee. oe 


L. In order to establish a primary place of F residence there must be ¢ evidence 
that the applicant resided on the: tract applied. for as. his primary | 
place. of residence on. a regular « or / Seasonal: basis. for a, substantial 


_ ber iod of time. 
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ALASKA NATIVE. CLAIMS SETTLEMENT RR 


SURVEY — 
Procedures | 


1 “The Bureau of Land Management: was not in-error in using survey ‘pr O-. 
-~ eedures which varied from those specifically stated in the 1947 BLM 


Rae Manual. of Surveying Instructions when’such procedures were utilized 
in order to avoid. perpetuating an earlier surveying error into a new 
original township survey ..---_-----~---~-~----++---+++------¥-++ 

“WITHDRAWALS AND RESERVATIONS ET ge. a es a 

‘Generally ee 


- Page 


Sf yr: 


Al. Sserccation of lands covered by a withdr coal seaieationk filed. bya mnilitary 7 , 
| agency, accomplished by a-notation of the land records,. does not pre- 


_ vent statutory withdrawal of such lands 108 selection by a Native 


- Corporation ae to sec. nN of ANUBAS. eed Gee eee 


Cornering 
Survey Offsets 


Be A a slick is by et Wadaripiion ana in ‘the mceendd plan of | 
_ rectangular survey, located within a sec. 11 (a). (1): (C) of ANCSA with- » 
drawal, becomes excluded from such withdrawal when it fails to physi-. | 


‘cally share a common corner with a township withdrawn under sec, 


11(a)(1) (B) of ANCSA because BLM made an offset at that Orne 


in order to cure a, survey ¢ CMTOP a5 eet eee betas ess ee en eo 


Federal Installations | 


1. The exception in sec. 3(e) of ANCSA for fie seahilest pacueenist tract, as 


' determined by the Secretary, enclosing land actually used in connection 
~ with the administration of any Federal installation, can apply to lands 
which are not formally withdrawn for the agency using such lands and 
seeking to protect its use e by inyorne the a a ek Sees Piao 


APPEALS 


(See also Goneased Federal Coal Mine. Health and Safoty Act of 1969, Indian 
‘Probate, Indian Tribes, Rules of Practice) 


1. When an appeal i is filed with the Board of Sartace Mining and Recunatien : 


_ Appeals from a decision made by the Office of Surface Mining Recla- 
mation and Enforcement, that office loses jurisdiction and has no 


authority to take any. action concerning it until that jurisdiction is 


. restored by action of the Board that is dispositive of the appeal_____... 
2A final Departmental appellate decision. construing a regulation will be 


| given immediate effect, and will not be applied with prospective effect — 
only, unless the decision alters mater ially the interpretation given the _ 


229 


97 


209 


395 


regulation by earlier Departmental decisions or official published — is 
opinions, and unless the equitable benefit of the decision is not out=- -— 


weighed by ill effects of. allowing a benefit in serene On of the | | 


regulation... ------------------ Sasee BotesteneG Bocenessi oka 


_INDEX-DIGEST 509, 


- APPLICATIONS AND ENTRIES Sees ae 
GENERALLY = i re eae ae 


. “Subj ect to appropr iation coy him.” They provision. in 43 CFR 2511. 4-2(a) 

: permitting credit for residence and cultivation by a homestead entry- 
man before the’ date of entry if during that period the land was “sub- 
ject to. appropriation by him’’ does not refer to land for which there _ 

were prior-filed homestead applications which are subsequently -with- 

. drawn or. rejected. Therefore, until action is taken on. prior-filed 
applications, final proof filed by a junior homestead applicant should 
not be rejected a. because the land is. BuDIect to. the prior ; 
BOPNOCNOUS 40s es ee ee a ee BL 
2. Sec. 9(b) of the Administrative Procedure Aa as amended, 5 US. C.- 
— § 558(c) (1976), does not apply to coal prospecting permit extenSion 
applications because the prospecting is not an “activity of a con- 
tinuing nature” within the meaning of the statute. As the Federal 
Coal Leasing Amendments Act of 1975, 90 Stat. 1083, 30.U.S.C. § 201 
(West Supp. 1977), removed the Secretary of the Interior’s discretion 
to grant extensions, applications for preference-right leases filed after 
_ expiration of the initial 2-year permit term, and during pendency of ? 
| extension applications, cannot be issued... _----. nl 396. 
3. An application for an oil and. gas lease filed in the name of a ‘person | 
_ . deceased at the time of filing is properly rejected as there then was. - : 
: no offeror qualified to hold a lease__._--.-_---___--~--- 222+ - 28 — 404 
4, ‘’ land selection application filed pursuant to §§ 12(b)(1), mya, set | | 
14(h)(1) of the Alaska Native Claims Settlement Act.must conform 
to the regulations promulgated under the statute as enacted at the . 
time the application is. filed unless a later amendment to the statute a 


of. 
< 


provides otherwise. 2. 2. ee de oe eeu cek ues o hs — 463— : 


eer N either 89 Stat. 1145, nor the Terms & Conditions ieieor pore tod’ in ‘the 
amendment, contain language which conflicts with, excludes, or pre- 
empts ANCSA regulations 43 CFR 2650.2(e)(1) and (2) requiring a — 
legal description of lands applied for pursuant to ANCSA, or 43 CFR | 
| 2653.5(f) requiring a description and. location of historical sites selected _ 
" . «* = pursuant-to, § 14(b)(1).of ANCSA__ 2. ee ABB 
8. s land selection ‘application filed pursuant to §§ 12(a)(1), Jaca (a), and. 
~ -J4(h)(1) -of ANCSA containing only a metes. and bounds description of . _ 
os - the exterior boundaries of a region, does not meet the requirements —. 
for a legal description. of: 43. CFR. 2650.2(e)(1) and (2) and 2653. 5(f). 4638 
7. A land selection determined finally to be invalid pursuant to ANCSA or | 
its implementing: regulations is not protected within the Cae of 
~~ —&§ pean abies the date of EDEN eee ae De eee —463— 


PRIORITY 


AW The rejection of a ‘wemeatend application in kina merely | because. there 
| are prior-filed homestead applications for the same land is improper | 
oe and premature where no action has: been taken on the conflicting ap- | 
a | plications. Tf a prior-filed application i is allowed, the land comes within . 
an. allowed entry of record and a junior application must be rejected 
- thereafter. However, if the prior application is rejected: or withdrawn, | - 
ita no longer. bars allowance of a Junior: application. --_------------- 81 
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"APPLICATIONS AND ENTRIES—Continued 
VALID EXISTING RIGHTS = | = i page. + 
i. Sec. 4. of the Federal eal eae Amendnients Act: of. 1975. removes the»: -- 
oe * authority of the Secretary to grant extensions of coal prospecting 
~- permits, : subj ect to: valid existing rights, and. applies to applications - 
-. for permit. extensions pending at the time the law was enacted by 
Bt Congress. Such pending applications. are not valid existing rights under 
. sec..4 of the 1975 Amendments Act because the authority to grant — 
“coal "prospecting permy extensions was discretionary with the = | 
BG COCO UA etcetera aca hoes tye RO, eye NS ' 46h 
2 A delay in taking action on an application for extension of a coal pro- . 
' specting. permit while the Secretary formulates a new leasing policy. 
does not violate the Administrative Procedure Act, 5 U.S.C. §555(b) 
7 (1976), , nor does: it constitute an. - abuse of. discretion which would 
create any rights not authorized by law. No hearing is required when: | 


the facts of a case are not i in a dispute. and the only i issues are auestions ae 
— | wo tt 396 


" APPRAISALS | 


1. When the musa of Land Mianasenent has appraised the samaves for a 
mineral trespass under 43 CFR Part 9230, a hearing will not be or-— 
dered and an appraisal will not be disturbed in the absence of an offer 
of specific substantial evidence that the determination is incorrect... 130 

2. "Pair market value.” As used in 48 CFR 2802.1~7, ‘fair market value” 
of a communication site right-of-way is the amount in cash, or on 
terms reasonably equivalent. to cash, for which in all probability the 
right to use the site would be granted by a knowledgeable owner will- 
ing but not obligated to grant to a knowledgeable user. who desired but. 
is not obligated to so use_ 22 ee ee 207 

3. The comparable lease method of appraisal of microwave. communication ps 
sites, which involves the comparison of comparable rental data from 
‘other leased sites with data from the subject site, is.the preferred. 
‘method. of determining the fair market rental value of the Bightof- 
way where there is sufficient comparable data available___.-.-...-... + 207 

4, Appraisals of rights-of-way for-communication sites will be upheld if no 
error is shown in the appraisal methods used by the Bureau of Land 
Management and the appellant fails to show by convincing evidence 
that the charges are excessive. Where an appellant has raised suf- 
ficient doubt that the Bureau properly considered the highest and best 
use of a right-of-way in determining comparability of other sites as a | 

basis for the use charges, the case may be remanded for the Bureau to 
reconsider whether a further appraisal or. adjustments in the a ee 
: praised values should. be made..._--------_.-.---_------- 207° | 
Be Where a. grantee seeks. renewal of a right-of-way for a communication . 
site, the Bureau of. Land Management should require an advance | 
annual payment at the rate formerly charged until a new fair market . 
value rate may be established by. appraisal. In the absence of con-.~ 
trary directives, the: guideline in 43 CFR 2802. 1-7 (e) should be ap- 
- plied to renewals of existing rights-o f-way. Increased charges maynot — 
be imposed retroactively, but are only. imposed: by the authorized of-  ~ 
| ficer, after reasonable notice and opportunity for hearing, beginning ce gl 
a the next + charge year after the officer’ S. eclsIOR a cease aes -. 208 ©: 


e “AVULSION 


_INDEX-DIGEST - 
APP RAISALS—Continued 


“6. Interest may be imposed 0 on use cee for tight. mee site aapecnieee< 
on considerations of fairness*and equity.-In the absence of contrary 


Bit : 


Page 


- ~ directives, interest may be imposed for occupancy of a site where use ~ a 
- charges. should have been imposed at the same rate as past permitted. oe 


use. Also, interest may -be imposed on increased charges. due.on an 
a -annual basis for the years prior to payment of such amount.-2_2~---. 7 
: 2 ‘Under sec. 504(g) of the Federal Land Policy: and Management. Act of 


- 1976, payments for use of right-of-way sites. should ‘be on an annual 


~ basis at the fair market value unless the annual payment would be less. 


(208 


than $100. Therefore, although lands may be appraised for a longer. _ 


~. future period of time, lump-sum payments for future years may not be 


demanded for amounts: exceeding the statutory amount; instead - 


| changes for such amounts should be made on an annual baste 22. 


7 : "AUTHORITY TO BIND GOVERNMENT | 


os | A Reliance upon! erroneous information’ ery by employees: of the Bureau 


of Land Management. cannot create any rights not authorized by law. | 


_ The fact that a coal prospecting permittee alleges he was assured, by 
“BLM employees that he would. receive permit extensions does. not 


prevent the applicability of ‘subsequent: legislation - which prohibits tee 
such extensions from | paueine his extension applications to. be rej jected. _ 


er Federal law: deans ihe legal phate ea of ae ee aaisione: 


and relictions to land riparian to navigable bodies of water, where title 


-. to the land or reserved interests in the land remains. in the United 


CER ERE AEE: ea ciel ener ae Sere Te =-=---- 


BUREAU OF LAND MANAGEMENT 
See also Mineral Leasing Act) oan 


16. 


154 


i Established and. long-standing Pearce: poles ake ie the ad- 
ministration of the simultaneous oil and gas leasing system is binding ~~ 


on all employees of the Bureau. of Land Management, ‘until such:time 
as iti is properly oheneed. -- [ake aoe Se Cee. 


BUREAU. OF RECLAMATION - 
‘GENERALLY : 


ag 1 The Federal qeslaneation Jaws. are finited: — their own terms: to appli | 


| cation in the 17 elo ‘y reclamation states” Es ee pa a ee eee ee - 
| AUTHORIZATION | | | eo | 
. ie ‘When Congress i is relatively specific § in. eta a "Government Broieet. 


it takes. equally specific | Conerosional:. Action to change that — 


authorization _ ee ert, ia aes natal a WE ote eh Bd ne es ee te bao 


2. Certification that lands are irrigable i is a separ ate and distinct eee 


— from authorizing a Bureau of Reclamation project and cannot. be 
_ construed as authorization to serve lands in excesss 3 Of those specifically 
~ authorized i in the. project. BCU te al ee ete eae ee eS 


ASE The agencies have ‘the responsibility | in cases where: ‘authority to act. ‘may 


be i in question to bring the matter to the direct and specific attention 
of. Congr ess and to request clarifying ee ae Pent ee Se ee 


380 
254 
, 207. 


297 


- 297 es 


S12 ee - gt _ INDEX-DIGEST 


‘BUREAU OF RECLAMATION—Continued 
_ AUTHORIZATION—Continued eat ee Baga 
4, Congressional ratification pt: a significant edification: in an authorized 

 -project. ordinarily cannot. be gained through mere references in testi- 
mony or documents presented to Congress for appropriation purposes; 
_ the intent of Congress as a whole to ratify must. be ee er Oresso0 ee 
s, and manifested in the record_..._.__-._-.2..---- eee 297 
De Sec. 9(e). of the Reclamation Project Act of 1939, 43 US. C. §485h(e) 7 
(1970), does not give the Secretary any independent authority for 
entering water service contr acts: for areas ees as separately author- | 
a. ug seed: BY CODE Tess a tae fs ee ee - 297 
6. Where there is no clear Gonemeosonal aioe to operate a Bares of | 
| Reclamation project one way as opposed: to another and there are 
proposed inconsistent methods of operation contained in the draft set 
of Operating Principles and feasibility report, it is the responsibility of 
_ the agency to seek additional and clarifying authority from Congress 
--.as to how the pr oject is to be operated, particularly when important : 
| -and controversial economic and environmental interests areinvolved__ 326°. 
7. The Secretary of the Interior has discretion to modify the physical features 
| or plans of a Bureau of Reclamation project after Congressional — 
Shoe: authorization when the authorizing legislation only states what the — 
general features of the project are to be and does not specifically in- 
corporate any detailed: feasibility report into the legislation. The 
Secretary cannot, however, deviate from the general plans or facilities 7 
specifically defined by Congress to be part. of the. Saad maneuy 
obtaining the:approval of Congress... 2-222 eee $837 . 
8. When Congress places a cost ceiling in legislation RenERT EN construction 
of a project, the agency must obtain additional authority f irom Con- 
_ gress to continue construction of the project if it i is projected that the 
cost ceiling will be exceeded__.__2_- 2 2-- ee eee eee eee ee 337 
9. The Bureau of Reclamation is required to seek padi uous Congressional | 
authority. to continue a project at the earliest point. in time that it 
determines the authorized cost ceiling will be exceeded so that: Con-  - 
gress can determine whether the project should be completed at the 
- increased oe eee ne ence coca se Loma Watmeameke: GOOe 


CONSTRUCTION 


a © Where. there - is no clear Gengesaonnl authority to operate a. Bureau of - 
Reclamation project. one way as opposed to another and there are - | 
- pr oposed inconsistent methods of operation contained in the draft. set 
of Operating Principles and feasibility report, it is the. responsibility of 
the agency to seek additional and clarifying authority from Congress 
_ as to how the project is to be operated, particularly when important) 
and controversial economic and environmental interests are involved. 326 
“2, The Secretary of the Interior has diser etion to: modify the physical. features 
or plans of a Bureau of Reclamation project after Congressional _ 
authorization when the authorizing legislation only states what the 
general features of the project.are to be and does not specifically - 
: incorporate any detailed feasibility report into the legislation. The | 
- Secretary cannot, however, deviate from the general plans or facilities so 
specifically defined by Congress to be part of the project without — os 
~ obtaining the approval of ae ae ea ae ati: 337 
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- sunzav OF RECLAMATION—Continued 
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» Be. When Congress places:a cost eile in epilstiont authorizing ee action & 
- of a. project, the agency: must. obtain additional authority from Con-- 
- gress to. continue construction of the proieet a if it is 3 projected that the 


‘cost ceiling will be exceeded _. 


authority to.continue a project ‘at. the earliest. point in time that it 


determines the authorized cost: ceiling will be exceeded so that Con-. 
gress. can determine whether the project should be completed. at the — 
7 increased cost. wesc pone taeeccon deed onan eee een ae 


EXCESS LANDS es 


1, | Congress ‘nite ded to” replies the eXCeSS land pe ovisions of the ‘general rede: 


-lamation laws when. it. passed the SRPA by providing - in. see. 5(c) 


thereof that excess landowners could receive Federally sub sidized water » 


Page 


heave 
A, a Bureau of. Reclamation is Sequired to cece additional Coneeeicasl 3 o 


337 


- on their excess holdings if they would repay with interest “a pro rata > : 


_ .share of the loan which is attr ibutable to fi urnishing i ny igation benetits | 


* * * to land held * * *in excess of 160 acres” 

2, Where lands are receiving benefits from both an SRPA loan project and an 
ordinary reclamation project, general reclamation law, pOOLRE resi- 
dency and acreage limitations, apply to those lands 


FIN DIN Gs. OF FEASIBILITY - 


me 


et 


 L The Secretary of the Titali ior has disenstion to modify the physical f features 
, or plans of a Bureau of Reclamation project after Congressional au- 
thorization when the authorizing legislation only states what the gen- 

eral features of the project are to be and does not specifically. incorpo- 

rate any detailed feasibility report into the legislation. The Secretary 


cannot, however, deviate from the general plans or facilities specifically ._ 
defined by: Congress to be part of the project without obtaining the 


- approval of Congress 


re em met em aa 


OPERATION AND MAINTENANCE 


I. Where there is no clear Congr ection Schone to operate a Bureatt of 
Reclamation project one way as opposed to another and there are pro- 

_ posed inconsistent methods of operation contained in the draft set of 

. Operating Principles and feasibility report, it is the responsibility of the 
agency to:seck additional and clarifying authority from Congress as. to 


how the project is to be operated, particularly when important and con- — 
troversial economic and environmental interests are involved. bane nnn 


‘REPAYMENT AND WATER SERVICE CONTRACTS 


254° 


(254 


oa” 


4. A short-term or temporary contract will not feaeind’ a ionecenn sontract -_ 
under the doctrine of superseding contracts unless the parties clear lye te 


oo 7 ‘intended that to be the effect of the new agreement and the terms of the: 
-- new agreement are flatly inconsistent with the former agreement... | | 
(2. Be. 9(e) of the Reclamation Project Act of 1939, 43 U.S.C. §485h(e) (1970), . 


- does not give the Secretary any independent authority for entering — 


water ‘service: contracts for areas epeent as. separately, uber on obs 
| aed 


~ by. Congress__ Sy ee OE eee eee a eS SOE oe en Oe eee an RT ne 
8 No water may be aeinered. to a rolnncon dicts ict: until ib diet 


has signed. a repayment contract which establishes a sufficient repay- = a 


ment obligation gusranteeing that the: United States will recover the nO Fh: 
298 


costs of the project as pr ovided dby ic aan eee ee Pe ae eel 
-285-180—79-—6 | . ae oe : 
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BUREAU OF RECLAMATION—Continued 
| RESIDENCY REQUIREMENTS 


he ‘Even though Congress aud that ‘he SRPA was: to. ne a anes to 
the. reclamation law, SRPA’s legislative history indicates that the 

Act was not intended to include the remainder of reclamation law, - 

| including the residency requirement. _- Sot dla cots See esa yet nde ec ere, hen . 

2. Where lands are receiving benefits. from both -an SRPA an project : 
and an ordinary reclamation project, general reclamation. law, in- 


eluding residency and noreuee [entanl Ou APPIY to those Jands.-—- avers 


SMALE. PROJECTS PROGRAM 
| ds ‘The Small Reclamation Pigiects: Act (SRPA), 43 U.S. C. § 4220 et seq. 


~ (1970); has two: principal objectives: (1) to provide more direct in- | 
‘volvement of non-Federal public agencies in water development, and | 


. (2) to simplify the authorization procedures for smaller: projects. -__. 


. Congress intended to. replace the excess land provisions of the general 


thereof that excess landowners could receive Federally subsidized 
_water on their excess holdings if they would repay with interest ‘a 
pro rata share of the loan which is attributable to furnishing irriga- 
| tion: benefits * * * to land held’ * * * in excess of 160 acres’’______~ 
4. When those provisions of reclamation law which are specifically incorpora- 
ted by SRPA are added to the provisions of SRPA itself, they form a 
complete scheme which is capable of standing. by itself without need 
to incorporate the general body of reclamation law..-.-.-.-.2._---2-- 


5. Even though Congress stated that the SRPA was to bea supplement to the — 


reclamation law, SHPA’s legislative history indicates that the Act 
was not intended to include the remainder of reclamation law, in- 


cluding the residency requirement_ -____- Re Sia aes oe ee ee | 


6. Where lands are receiving benefits from both an SRPA font project and 
an ordinary reclamation project, ‘general reclamation law, including 
residency and acreage limitations, apply to those lands. eae, Seep Z 


COAL LEASES AND yoeere 


' GENERALLY 
1. Reliance upon: erroneous iniormnanion: pr ovided by suipibyecs of ‘the 


Bureau of Land Management cannot create any rights not authorized: 


by law. The fact that a-coal. prospecting permittee | alleges he was 


: ‘The SRPA does not incorporate general reclamation lBWioeG danke eS. % 


. ‘Page ad 


254 


O54 


a54 


254 


reclamation laws when it passed the SRPA by providing in sec. 5(c) 


254 


204 


204 


assured by BLM employees that he would receive permit extensions. 


- does not prevent the applicability of subsequent legislation which 


- prohibits such extensions from causing his extension applications to 
be POC OECD ete pleat eee eens Demved owe esee sense: 


APPLICATIONS :*.* 


ae Sec. 4 of the ‘Federal inn Leming Aneaameate Act of 1975 removes the | 
.. authority. of the Secretary’ to grant extensions of coal: prospecting . 
permits, subject to valid existing rights, and applies to applications . 

for permit extensions pending at the time the law was enacted by. 

- Congress. Such pending applications are not valid. existing: rights — 


161— 


under sec. 4 of -the 1975 Amendments Act because the authority to Bas 


erant coal: prosp ecting: per jae extensions. was discr etionary with ‘the — 
_ Secretary. eee Baier eee eae Nee ae ee ee as 


“INDEX-DIGHST ; see ee ees 


“COAL LEASES AND PERMITS—Continued | = ah nae | 
APPLICATIONS—Continued Sage ee ee a a By eg 86d ROBE -5. 
ee ‘The Federal coal program was” ibe halls: kevined in 1975. by the = 

‘Secretary in proper exercise cf his discretion. The Bureau of Land . 
Management did not act in an arbitrary and capricious manner when, — 
under the new: coal policy, it suspended applications for coal pros- | 
-pecting permit extensions and the applications were eventually 
rejected because the Federal Coal Leasing Amendments Act of 1975° 
removed the authority to grant coal prospecting permit extensions. 
_A program pursued for a period of time under a statutory grant of. 
discretionary authority may be"reviewed and revised at any time 
_ provided it is not done in an arbitrary manner and is done within the 
authority granted by Congress. .-_--_. 2k 161. 
3. A delay in taking action on an ‘application for eeteanoe. of a coal pros-- a 
pecting permit while the secretary formulates a new leasing policy | 
does not violate the Administrative Procedure Act, 5 U.S.C. § 555(b) 
(1976), nor does it constitute an abuse of discretion which would. 
create any rights not. authorized. by law. No hearing is required when _ 
the facts ofa case are not in dispute and the only 3 issues are questions’ : a 
Fs ee Le ee RR Ae Lee PI EIS 1S eee er 396 | 

4. Sec. Q(b) of the Administrative See Act, as. amended, 5 U.S.C. re 
~—-§ 558(c) (1976), does not apply to coal prospecting permit. extension. _ 
_ applications because the prospecting is not an. “activity of a con- 
tinuing nature” within the meaning of the statute. As the Federal. 
Coal Leasing Amendments Act of 1975, 90 Stat. 1083, 30 U.S.C. §201 
(West Supp. 1977), removed the Secretary of the Interior’s discretion — 
to grant. extensions, applications for preference-right leases filed after: 

- expiration of the initial 2-year. permit term, and during pendency of 
"extension applications, cannot Be issued. . 3 ------- = 525+ 4+_- (396 


‘PERMITS 


Generally’ 


A, Bec. 4 of the Redgen Coal Tanne Rae aaenis hee of 197 5 removes the 
| authority of the Seer etary to grant extensions of coal prospecting per- 
mits, subject to valid. existing rights,.and applies to, applications for — 
permit extensions pending at the time the law was enacted by Congress. 
a. Such pending applications are not. valid existing rights under sec. 4 of. 
the 1975 Amendments Act. because ‘the authority. to grant coal pros- - 


pecting permit extensioris was discretionary with the Secretary-_-.---. 161 : : 


2. The Federal coal program was substantially revised in 1975 by the Secre- 
tary in proper exercise of his discretion. The Bureau of Land Manage- 
-ment did not act.in an arbitrary and capricious manner when, under 
~ the new coal policy, it suspended applications for coal prospecting 
permit extensions and the applications were eventually rejected 
because the Federal Coal Leasing Amendments Act of 1975 removed 
the authority to grant coal prospecting permit extensions. A program — 
pursued for a period of time under a statutory grant of discretionary 
‘authority may. be reviewed and revised at any time-provided it is not: 
done in an arbitrary manner and is done within ae AU thority granted = 
by Couprets 25. Fee hoe fu ee tN Bee he wee 161 
A delay in taking action: on an application for extension of a - coal pro- a a 
Uapecting permit. while the Secretary for mulates a new leasing policy 
does not. violate the Administrative Procedure Act, 5 U: $8.C, 555 | 


; 516 ae 
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COAL LEASES AND PERMITS—Continued ea 
_PERMITS—Continued a 3 


¢ tenerally—C ontinued 


- &) (1976), nor does. it sonatibite an abuse of t discretion which would - 
create any rights not authorized by law. No hearing i is required when - 
| 7 the facts of a case. are not in ou and the only i issues are questions 
Se oA ae ‘of law____.- Di ash gee cic gt aa ancl adie hs sh Scand rae ete lr ka | 
4 ‘Seo. 9 (b) of the Aawinisaative Proee aur Act, as amenied, 5 U.S. C. § 
7S -558(c) (1976), does not apply to coal. prospecting permit extension — 
—< applications because the prospecting is not an “activity of a continuing. 


Pago 


896 - 


nature’” within the meaning of the statute. As the Federal Coal Leas- — 


— ing Amendments Act of. 1975, 90 Stat. 1088, 30 U.S.C. § 201 (West 
ae Supp. 1977), removed the Secretary” of he Interior’ S discretion to | 
grant extensions, applications for preference-right. leases: filed after 
_ expiration of the initial: 2-year permit term, ang: during pendency of. . :. 
| _ extension applications, carinot be. issued - Sl bhi tained cate Gl clea ede 


‘COMMUNICATION SITES 


. “Pair market value.” ‘As aed in 43 3 OFR 2 2802. eve “fair dante value” of 
8 communication site right-of-way is the amount: in cash, or on terms 
“3 reasonably equivalent to cash, for which i in all probability the right to | 
'. use the site’ would be granted by a ‘knowledgeable. owner willing but 
not. obligated. to grant a knowledgeable user who desired but. is. 3 not Hh yt 
3 207 
2 The comparable lease method of appraisal of microwave communication = 
sites, which involves the comparison of comparable rental data from other 
leased sites with data from the subject: site, is the preferred method | 
of determining the fair market rental value of the right-of-way where | 
. there is sufficient comparable data available __ dee oy ene ee ee ie 7 
38 Appraisals ‘of rights-of-way for communication sites will be upheld if Be, | 
7 error. is shown in the appraisal methods used by the Bureau of. Land. 


obligated to so MIC ee Se ee ee i ees ae. 


Management and the appellant fails to show by convincing evidence 


that the charges are. excessive. "Where. an appellant has raised suf-— 

_ ficient doubt that the Bureau properly considered the highest and 
best use of a right-of-way in. determining comparability of other sites 
as a basis for the use charges, the case may be remanded for the Bureau. : 
to reconsider whether. a further appraisal or adjustments in the ap TSE os 
- praised values should be made_ ee ay Ae es ee eee cae 


396 


207 


4. - Where a grantee seeks renewal of a aeneoiaar for a Couamunioation: ‘cite, a 


the Bureau ‘of Land Management should require an advance.annual 
“payment at the’ rate formerly charged until anew fair market value 
rate may be established by appraisal. In the absence of contrary di-  — 
~ rectives, the guideline in 43 CFR 2802.1~-7(e) should be applied to re-_ 
- ‘newals of existing rights-of-way. ‘Increased charges. may not-beim- . 
_ posed retroactively, but are only imposed by the authorized officer,. 
_ after reasonable notice and opportunity. for hearing, beginning wun : 
’ the next charge year after the officer’s decision. 2._----.. 2-8 
5. “Under sec. 504(g) of the Federal Land Policy and Managenient ‘Act of | 
—  -:1976, payments for use. of right- of-way sites should be on an annual 
a basis at the fair market value unless the annual payment would be less 
| than $100. ‘Therefore, although lands may be appraised for a longer 
future period of time, lump- -sum payments for future years. may not be: . 
_ demanded. for amounts | exceeding © the statutory. amount; instead 
a gl for such amounts ou be made on an: annual Baste eee 


208 


. INDEX-DIGEST:. 5 BE 
: CONTRACTS es as | 
: - (See also Rules of Practice) - oP aes as 
_ CONSTRUCTION AND OPERATION * | | 
Generally — oe an Se Ps Ft Ae gee 
A short-term or temporary contr act will not desdinia: a anne contract 
. under the doctrine of superseding contracts unless the parties clearly — . 
intended that to be the effect of the new agreement and the terms of. . 
the new-agreement are flatly inconsistent with the former agreement._- 297 
‘2. Laws in existence at the time a contract is entered into become a part of the 


contract whether or not expressly referred to in the contract or in- | 
corporated in its terms__--.~.-.-.-------2=-+------- dita ee eee 297 


Allowable Costs 


eee ie Where the Government. ‘contracts. with a ‘small corporation ‘s obtaiii | 
- the services of a recognized expert in fish biology and where the sum 

Of an approximate yearly salary of $44,000. plus approximately $4, 000 

re of fringe benefits and approximately $8,000 of life insurance premiums 

-are compensation to the expert for a total, approximate yearly com- 

: pensation or corporate cost of $56,000 and where the specific contract is | 

for appr oximately $1 million said compensation and costs are rea- a. 
sonable allowable costs under the contract__~_- ee erent ene eee? rs 
“2. ee: costs,” leave, life insurance premiums, retirement pian costs, 

_ life raft for safety, are: ia allowable costs i in the circumstances | in this _ 


| - appeal. 2. .2_- softs Set sa at gE ee Fe So ee ee de 
8 Fees and expenses . in. the prepara ation and: fonduee: of an peal are ‘dis- asi -_ 
: allowed costs of prosecution of claims against the Government.-2----. 41. 


4, Where a cost-plus-fixed-fee contract contains: specified ceilings on reim- 
bursement for general and. administrative expenses and rates for — 

“ certain consultants, such ceilings are found to apply to the entire 
contract, including a second phase initiated by: the timely exercise of an. cae ae 
option in the OMUACIss Cig ee ee ee eee 349 

5: Costs reimbursable. +0. a contractor under a cost-plus-fixed-fee | ‘con- 
. _- tractor are found to exclude. those ‘portions of an executive’s. salary a 
= properly chargeable to work outside the scope. of the contract, but 

_ the’ costs of low-cost cameras: and recorders necessary to performance = 

- are allowed ‘as materials and supplies because the conditions under pois 

| which they were used made them. expendable material ---____- Sle. ae ~ 849. 


Changed Conditions (Differing Site Conditions) 


1.. While the wind at the work site was severe, the Board found that no 
changed condition nad been Sho Wilt. so 4 eee seca se ses, 107. 


Changes and Extras 


4. When the Government er roneously plicée stakes to locate the worksite_- : 
a road—it is liable for extra costs caused thereby__.. -.-_- a tie dala ass 107 
2. The contractor’s claim that the Government’s use of the word “subgrade” 
in the earthwork. specifications created an ambiguity which should be 
construed against the drafter was denied. The ‘‘contra proferentem’’ 
rule is not applicable in this instance because the definition propounded 
__- by the contractor was not reasonable, use of the word in the specified | 
~ eontext did not create an ambiguity, the contractor did not register 
an objection. when. informed of the Government’s interpretation, and 
no evidence was presented to show that the contractor relied " ‘on its 
eons alleged’ a aa at the time of # bidding Bie tanta” SEDO! 4. 


BLS - - . INDEX~DIGEST 


“CONTRACTS—Continuea a 
: CONSTRUCTION AND OPERATION—Continued 


Changes and Extras—Continued i re 
ae ‘Page , 

‘& 3. Where the Government's engineer ee in his daily dist: a, verbal 

protest made by the contractor about embankment compaction dif- . 
a eulties and the inaccuracy of the proctor information furnished by 

the Government, this satisfied the 20-day notice requirement of the — 

: changes clause with respect to some of the claims. It was unnecessary | 

_ to finally decide the scope of such notice, however, where the Board oy 

.found the claims to be without merit in any event. a+ $-+~--------~- $54. -. 


Construction Against Drafter 


I The contractor’ s claim that the Guvemniene s use of the word “subgrade” 
_.in the earthwork. specifications created an ambiguity which should . 
_ be construed against the drafter was denied. The “contra proferentem”’ 
tule is not applicable in this instance because the definition pro-. 
a pounded. by the contractor was not reasonable, use of the word in the 
specified context did not create an ambiguity, the contractor did 
- not. register. an objection when informed of the Government’s in- | 
-- terpretation, and no evidence was presented to show'that the con- - 
tr actor relied on its. alleged inter Py ereulon: at the time of bidding __. 6353 


‘Contract Clauses 


iL Payment was not allowed oe a general erosion rer clause when 
there was no order by the COAR. citing that clause to replace roadbed 
blown away by severe winds..______ eee te Seton lena ~ 107 
2. Where a contractor accepted | a. contract containing a eae limiting. an —— 
equitable adjustment. for profit to 15 percent of the. cost of changed 
work, he is bound by the limitation even though his contract price of | 
$1.81 per cubic yard of sand exceeded his estimated contract costs , 
of 75 cents per cubic yard by more than 15 percents ..5 55 sarees ts _ 242 
3. Where the Board finds an interest clause to be incorporated into a con- | 
_. tract: by operation’ of law and the clause requires the contracting 
_. officer to make certain findings thereunder but the contractor’s, claim - 
| for interest has been presented only to the Board and not to the con- 
 tracting officer, the Board remands the claim. for interest to the 
| contracting officer for a deter mination’ of | the Interest due in ac- | 
: cordance with the clause._....-.---.---.---- 2 ene 242 — 
4, ‘The contractor’s claim that the Government’s use of the word “gabgrade” _ 
_» in-the earthwork specifications created an ambiguity which should 
_ be construed against the drafter was denied. The ‘ ‘contra, proferentem”. . 
- rule is not applicable in this instance because the definition pro- 
8 pounded by the contractor was not reasonable, use of the word in the’ 
- specified context did not create an ambiguity, the contractor did not 
register an objection. when .informed of the Government’s in- _ 
-.:terpretation, and no evidence was presented. to show that the con-. © 
. tractor relied on its alleged inter pretation at the time of bidding...... 353 
5 Where the contracting officer by contract was given discretion in setting 
_ the moisture’ requirement for high volume change soils, the con- 
_ tractor’s: claim. of extra compaction work due to rigid moisture 
requirements was denied because the:contractor failed to show that the - 
_ contracting officer abused his discretion or that the discretion exercised | 
_ caused the contractor extra contract costs. 2 =---.---.-~.------.- — 854- 
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-CONTRACTS—Continued 
| CONSTRU CTION AND OPERATION—Continued 


oe - Contracting Officer. 


1. Where the Board finds an interest clause to be incorporated into a contract 
by operation of law and the clause requires the contracting officer to 
make certain findings thereunder but the contractor’s claim for interest 
has been presented only to the Board. and not to the contracting officer, 
the Board remands the claim for interest to the contracting officer for 
a determination of the interest due in accordance with the clause_-_. 


2. Where the contracting officer by. contract was given discretion in setting 


the moisture requirement for high volume change soils, the contractor’ S 
claim of extra compaction work due to rigid moisture requirements 
was denied because the contractor failed to show that the contracting 


officer abused his discretion or that the discretion exercised eaused the 
» 354 


contractor extra contract costs. - Sieiaiains pee awien datiae te awane ae 
Differing Site Conditions (Changed Conditions). - 


ale A first category differing, site. condition under a =a drilling contract is 
found where the contract indications of subsurface conditions did -not 


| ‘reveal an extensive alluvial deposit strewn with boulders, and the — 


‘subsurface conditions could not be determined by a prebid site in- 
b vestigation_..--.-.-.-----+---+++-1------------- ah pA Shae ee en eee 


Drawings and Specifications 


1. When the specifications state ‘that anise of. two types of estient aixers 


-may be used and the use of one results in unexpected and unusual 

_ movement of the subbase which weakens the specified cement base, 

-. the Board finds that the specifications and design are defective___...-. 
(2 AG drawing in the bid package, which showed the concrete road base 
extending right to the edge of. the underlying corner of the builtup 


519 


Page 


242 


384 


ZANT: 


"supporting subbase, was found to be defective and misleading when a 


‘during construction it-was found that the upper corners of the sandy | 


- subbase would not support. the road grading equipment needed | and 


used to grade the concrete shoulders | of the road, with the result that. - ; 


_ the subbase shoulders gave way and the road grading equipment | 


slipped off the embankment. The appellant was entitled to the reason- 


able added costs of building wider subbase shoulders to remedy the | 


omission from the drawing. -____-_-_.-__----- eee 
3 Where evidence established that cause of failure of cantilever lintel and 
collapse of masonry wall was improper original shoring, as well as 


noncompliance with appropriate | directions in reshoring process, on » 
part .of construction contractor’s employees, and where evidence | 


further showed that drawings and specifications were followéd in con- 
struction of similar lintels on same project with successful result, the 


Board finds such drawings and SpeoMeA OnE to be neither defective : 


ROM IBACCGUAUC Ss hu ire ak oO i enteral ened 
4, The Board finds contract specifications to be detective where an elevation — 


shown on the dr awings fails to coincide with the actual elevation at-vhe 
site. causing extra work and additional costs with respect to the instal- 


MBUIOM OL TIDTAD got as Bee cl eat cakes: - 


107 


146 
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CONTRACTS—Continued | 
CONSTRUCTION AND OPERATION—Continued:. 


_ Drawings and Specifications—Continued 


When. the Government i issues a contract whieh: atnee a to the eoatna ator 
. is defective because insufficient borrow is available fr om the desienated 


borrow sites, and. thereafter the Government issues three de facto 


_ change orders, at three different times, to make sufficient borrow 7 
- available, and where the record discloses that the Government failed 
to reveal preaward knowledge that haul or overhaul would be required — 
- and that it had decided to substantially alter a borrow depth limit on 
. the drawings, the Government is liable under the changes clause for 
the additional costs shown -+o be attributable to ‘the. Government’s 
PONONES oe 5 ca es SFO NS ite och At hn pA ar te ae Ann | 
6. A dispute as to pay quantities under a. Soneinieben contr act is resolved in 
- favor of the contractor where his interpretation. of the specification 
paragraph in. issue gives effect to all the language - of the particular | 
_ ‘provision and is consistent with the construction placed upon ‘the . 
- specifications and drawings by the Government employees responsible 


for their prepar ation. A Gover ament’ s counterclaim involving | a por- 


tion of the disputed pay quantities is denied_ = _.._- An en a ee 
7. Where under a standard construction contract the liability of the Gover: | 
; ment for defective plans: and specifications is clearly. established but 


as a consequence of the contractor having failed to segregate the costs 
applicable to the constructive change it is not possible’ to determine 


precisely the extent to. which the Government’ s actions increased the 


cost of performance, the amount of the equitable adjustment to which 


the contractor is entitled is determined by the Board finding whether. 
particular: costs «are allowable where that is possible and drawing _ 
inferences from the entire record where it is not possible to otherwise — 
_ determine the proper allowances to. be made for various aspects. of : 
- the claimed SI OU ae cage tee Rae iat eee 


“8, Claims for extra costs incurred i in the conerete lining vs a aan atinibuted 


ol “Were the bid package dvawings listed estimated uantities and the’ general s 
and special conditions indicated. payment would be made for actual 

& ‘quantities: used but. the pay item was “per ‘station,” the contractor | 

~- ayas entitled to payment in actual quantities placed at the unit. price 

_ per. cubie yard established in a unilateral change order issued to rec- — 
- ompense the contr actor for amounts placed i in excess of those shown in 
the bid 1 Pacltagen an 25 iene coke eee Cee ea Se a ek oer cee 


.to heat encountered during delayed performance allegedly caused by 
a ‘defective plans and specifications is denied, where the Board finds 
. that the delays. experienced were the result of actions or ‘inactions for : 
‘which the contractor was responsible including (i) the failure to have 
| necessary equipment: operational weeks after concrete placement was 
to commence according to the contractor’s plan; (ii) the hiring of . 
~. incompetent. carpenters; and (ili) the manner in which the contractor 
a chose to place outlet structures...__---_-. ee EE EER a 


"‘Estimated Quantities 


Page 
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‘CONTRACTS—Continuea 
-CONSTRU CTION: AND. OPERATION—Continued « 


General Rules of Construction 5 B, ook eae ee a : Page. a 


nae A dispute as. to. pay quantities. sinder ‘a construittion: éontract ' is: ‘yesolved: a 
. in- favor of the contractor: where his interpr etation of the: ‘specification. | 
° paragraph in. issue gives: effect: to -all ‘the language of ‘the particular : 
provision and..is consistent with the construction placed upon the =~ 
«specifications. and drawings by the Government: employees responsible _ 
: for their preparation. A Government’s ‘counterclaim involving. a - 
a Boron of the a ae pay duane is denied. ee me hea see 469 


‘Notices - 


1. ‘Under a dost plis-fixed-fee contract, a vee ovelr un is. allowed ee tiie: 
as _Government’s. refusal to.fund the overrun wWas.based on appellant's 
vo. failure to give timely notice under the Limitation. of Cost clause and 
sf a subsequent audit. report finds that. the. appellant was not. aware of 7 a 
ae 22 percent | increase in the: actual’ overhead. rate until a: post-per- - | 
: ~ formance. audit was completed in accordance with. ae appellatit’s a 


. approved accounting. practices_.___ EE a SES de : NB car 


| a Where the Government’s engineer ‘recorded. in. his ‘Gaily diary: a verbal a 
protest made by the contractor about embankment compaction ‘diffi- 
culties: and the inaccuracy of the proctor information fur nished by the.: — | 
ag Government, this satisfied the 20-day notice. requirement of. the | : 
po changes’ clause with respect to some of the claims. It was’ ‘unnecessary — a 
to finally decide the scope of such notice, however, where the Board * 
ca fourid the claims to be acne merit in any event. __ wennen cence cette 854 


ce . Privity of Contract. 


1 An” insurance ‘company is rohieed permission to participate directly in = 
ev "prosecution of an: appéal proceeding with: a. view to recovering the (ieee 
: amount, paid. to the contractor under’a builder’s risk’ insurance. policy ei 
. . as part of the contractor’s differing site conditions claim, whére the 
ae grounds assigned for. the participation are that the interests ‘of ‘the “ 
-. contractor.and the insurance company may well ‘prove to be adverse 
land that the i insurance company has the right to: participate directly aoe 
“by reason of its status as a partial subrogee, the Board finding (i) that - 
/ the privity of contract rule rather than.the real party: in-interest’ rule: = ° - 
_ is controlling in appeal proceedings and. (ii) that it has no. authority 
- under the Disputes clause to adjudicate the rights of. the contractor _ 
“and: the: insurance: company. should: they prove to ‘be- ‘adverse, gb eae 
: respective of whether such rights are asserted. by the insurance com- 
pany under a. release and assignment of interest executed by the con- 
tractor or as a partial subrogee and without regard to the fact that the ~ 
- ssappellant ‘had: authorized. the -insurance:. company: to file.a separate ee 
complaint. and to prosecute its claim through i iis. own attorneys. in 1 the 
appellants MOGs 2 ee oS ct eee ee 
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| - CONTRACTS—Continued | 
“Ge CONSTRUCTION AND OPERATION—Continued._ 


Third Persons" | 


_ Page os 


oh An. insurance. empany | is , reftised permissigon. to: participate directly. in a | 
: prosecution of. an appeal. proceeding. with a view to. recovering the 


"ae amount paid. to the contractor under. a: builder’ s risk insurance policy 


re io as part of the contractor’s ‘differing. site, conditions claim, -where the 
| grounds assigned. for the participation. are - that, the interests: -of the t, & 


m contractor and. the insurance. company. may well. prove. to ‘be. adverse 
and that the insurance company. has the right to participate. directly 


: by reason of its status as a partial subrogee, the Board finding (i) that. 


the privity of. contract rule rather than the real party in interest, rule... 


is controlling in appeal proceedings and. (ii) that it has no authority 


ae under the. Disputes clause to. adjudicate. the rights | of the ‘contractor 


F ‘and the insurance ‘company should they prove to be adverse, irre- 

4 spective of whether such rights are asserted by the insurance company 
se. under. a release and assignment, of interest executed by. the contractor. 
or as‘ partial subrogee and without regard to the fact that the appel-— 


dant’ had authorized the i insurance company to file a separate complaint - ; } eg 


Cie and to prosecute its claim through its own attorneys i in. . the appellant’s en 
a , (279 


- Waiver and: Bstoppel 


1. The Government, after waiver ‘of the original ae sobesule, tes ‘is ai 





reestablishment, which, however, it: failed tO ShOWeee ce we 


es 2. The United States is not. bound or estopped by the acts of its agents who-™ 
_ May enter into a contract or an agreement to do or cause to be done pied - 

7 - | 298- 

2 De ‘The burden is on the individual or ‘entity contracting with the’ ‘Govern: coer. 
“ment to ascertain ‘whether the Government agent with whom he ‘is 

| ~ dealing’ is acting. within the ‘scope of his authority 222-12. kee ane a 

oA Estoppel, has been imposed against the Government by” the. Ninth Cisse | 


what the law does not sanction. or permit. ___- a ee ee 


-burden..of proof that the unilaterally established new. schedule is’: 


reasonable under. all. the circumstances existing at the. time . of. oF : oS zy | 
hee 2? 


298 


Court of Appeals only if. it can be shown, that there. was: “affirmative Dis 


a “misconduct” By | the Government. silence ae ee ere saa oa ree tial 


"DISPUTES. AND. REMEDIES 


“Appeals _ 


1, One. element. era an appenl's was denied: as s the sanction: for the appeiant’s . 


failure to answer certain. interrogatories relating to that: element. ste 


‘Burden of Prdof 


. The Gavernmedt; aie waiver: nar the origirial adv, achedule, na ene : 
| burden: ‘of proof» that. the - unilaterally established” new. schedule::is — 
482 .. yeasonable: under -all the. circumstances existing at: the time. of the” 
ae as reestablishment, which, however, it failed to show_---.-------__-- 7 
2. ‘When ‘the Government says that. a claim is barred by a supplemental és 
agreement it has the burden of proof as to the terms and conditions ~ 


- a that agreement —— ws eamn anne a name ee ne , 


298 
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CONTRACTS—Continued ras 
7 DISPUTES AND REMEDIES—Continued 


Burden of Proof—Continued 


a 3 Where the contract: secs: a particular tat st: procedure: +o be sided: by: Ae -_ 
|. ‘Government. for'compliance - testing,’ -and >the - ‘contractor: alleges _ a 
_. ‘improper: ‘test: procedures by the Government, contractor has the: © 
burden of proving that. the test: procedures ‘actually used':by the _ 
— Government: ‘were contrary: to’ those. specified, and’ that.it.incurred*/ << 
| extra costs as: a result, thereof. Contractor failed to. sustain. its iis beet 


Ss went ead secede otbnig ic EEN Se . : 
biti eae eo ests oe e oo 
Pare ey ed mie eed : 

“Page 


_ “4, Contractor’ § claims: for. ‘extra. costs. allegedly incurred’ asa seule ort ‘con- oe ot aoe 
| structive. changes under the earthwork: requirements | of the contract = « 


“were denied. ‘because: the. contractor. failed. to: ‘sustain ‘ ‘its. burden. ‘of | ek 


| Damages | ae 

: “Tiquidated Damages ae o jen = a Migs es : 2 FOR RENT sata oe ct 
se a ‘When the Government. assesses liquidatea diseue for late perloriniirice oor: 
| - of a contract and the contractor asserts that: the delay. was excusable auth 
because’ of. unusually severe: -weather, the contractor: must’ ‘show: ‘not 

_ only that. the weather was ‘bad (and. delayed the work), ‘but: that: ‘the no 
weather was worse than. normal for that time and Place. : ee ---- 192. 


_ Equitable Adjustments: 


Pa L “Where evidence established. hab: faulty. construction: of  Stigintal ‘dhoting”: eet 
: and noncompliance with appropriate directives i in reshoring process on. 
the part of construction contractor’s own employees caused failure of ©. 

8, cantilever lintel and collapse of masonry wall, the Board denies claim of. 

: .. entitlement, to. an. equitable. adjustment. by” the contractor. for addi-_ < = 
_ tional costs incurred | in reconstruction of | masonry. wall’ ‘as well, as. ig es 
claim for. 80-day time: extension, since the contractor failed’ to. “prove: ae 


baa on n the > METIS. - ans nen nn ne nn enn ne an nn e He OM eee 


: ~~ allégations of defective ‘Or annotate Government drawings and Z ly oe. 
Boh? specifications----_.-- nee ee se ee ae ee me me ce nn ce min a ae ere em SD Om ene ene me ce ee ee ee ee ee ee 7 146 . Pe 


v2 a In a contract for. Placerient of and on & peach: a Cape: Hatteras: whabe : oa 
the. contracting officer’s formula for. computing an equitable: adjust- ee 


ment for changed work did. not. consider the increased. pumping time . _ a 4 —s. 


7 and increased Maintenance caused by the change and did not:allow for Oe 
. -profit.on the incréased costs, the Board found that the contractor was 9 


- entitled to an equitable, adjustment based on those factors. -2----+~- a)’ ae 
; a Where: a contractor accepted: a contract: ‘containing | a clause limiting an. 


ce equitable adjustment for profit: to.15 percent. of the cost ‘of. changed: -_ 
- work, he is bound by. the limitation even though ‘his contract.price-of 
SL. 31 per cubic. yard of. sand exceeded his estimated ‘contract. costs Pe 
7 -of 75. cents per cubic yard by more than 15 percent___--s-.2s2----. 242 
“ 4 Appellant: is. entitled to an equitable adjustment. of. the. contract price aoe ea. eo 
0 s costs. incurred’ as a. result. of the changes. under.the superspan. specifi- 
oes cations. Since the contractor was unable. to establish the amount of.its.: 
ie damages by: reliable. evidence, . the total cost approach: of | pricing. the oe 
—- contract adjustment. ‘was rejected. :The total cost. approach. is -dis- 
 . favored asa. measure: ‘of. compensation because: it assumes that the. — 
ee original bid. was accurate, thatthe change was the. sole cause of cost. | 
= increases, and that. the cost: incurred was. ‘reasonable, The uy verdict oe 


it + 7 
of B oe : i ea ee Te a Ce re ee, ace ae 2 = ons tee My oat aap 


CONTRACTS—Continued | ae ae Eee We ce 


DISPUTES. AND REMEDIES—Continued 


- Equitable Aajustments—Continued 


Page 


approach was used since diathenatical exactnéss is pot necessary. and. 8 
there existed some evidence which was. deemed sufficient for that. pur- 


. pidse, Ehe Board also found the contractor meee been ue ely . 

_ “aby: actions:attributable;to the.Government._..-.~- pe Ate yD ail . 

oe BL Where the. contractor: ‘alleged extra ‘costs. but failed to. establish: that. all . 
‘ e-such: ‘costs were. due to the defective specifications, and where a, Govern- 


354 


Pe ~ ment: audit shows that a substantial portion of such costs. were in fact. = 


© §neurred but: could not attribute.such costs to that. portion of the. proj- 

ect relating to the defective specification, the Board will, determine the - 
amount’ of: the equitable: adj ustment: iby utilizing the: “ur v. verdict 
‘approach. - anos PERE ne ee Meee SS eC SIPS SCNOM cnt EE NAN gene a 


6. “Where under a dandard construction contr act the liability of the ‘Coca D- 


fy Claims for extra costs incurred in the concr ete lining of'a canal attributed 
» to. heat encountered during delayed perfoimance allegedly. caused by 
. defective plains’, and: ‘specifications is denied; where’ the: Board finds 
. that the delays experienced: were the result of. actions ' or inactions: for 
‘which the contr actor was. résponsible including (i). the. failure to have 
sa necessary equipment oper ational weeks after concrete: placement was 
_to' commence according to the contractor’s plan; (ii) the hiring of 
incompetent carpenters; and (iii) the manner in 1 which the contr ‘actor 


a An: insurance company. is ehived: -permission. to ‘participate digectly in | 
“prosecution, of. an appeal proceeding. with a -view to. recovering ‘the | 
‘amount paid to-the contractor under a builder’s risk insurance policy 
as. part of the ‘contractor’s differing site: conditions. claim, where the 
! grounds. assigned ‘for the. ‘participation are that. the interests of the: 
contractor and: the insurance company may. well prove to be adverse : 


claimed amount. ----+.----2---2.2--2: ae Re a Se Th eS 


chose to place puLiey structilr a cane 


- Jurisdiction : 


a5 ie and that the insurance: company ‘has the right to: participate directly 


BTR 


ment for defective plans. and specifications i is clearly established but as ~ 
a consequence _ of the contractor having failed to segregate the costs... 
‘ applicable tothe constructive. change: it is not possible to..determine. 
-precisely the extent to which the -Government’s actions increased the: 
_ cost of perfor mance, the amount of the equitable. adjustment to which 
~ the contractor. is. entitled is determined by the Board finding whether. 
particular. costs. are allowable: where that’ Js ; “possible and. drawing : 
“inferences from the entire record where it is not ‘possible to otherwi ise. 
determine the proper allowances to be made for various: aspects. of the . | 


469 © 


469 


by reason of ‘its status as: a ‘partial subrogee, the Board finding (i) : | 
- that the privity of contract rule rather: than the zeal party in interest: 


= “Spule. is controlling in appeal proceedings: and. -(ii): that: it-has*no°au- . 


> thority: under ‘the’ Disputes: clause’ to. adjudicate | the ‘rights. .of..the 
+ contractor and the: insurance : company” should. they ‘prove. +o.-be. 
. adverse; irrespective: of. whether: ‘such. ‘rights are“ asserted | by: the: — 
insurance’ company under a release’ and. ‘assignment of interest exe- 
_’.éuted’ by the contractor or-as-a partial stibrogee and without: regard _ 
7 cto the-fact that the. appellant: had ‘authorized:the insurance.company | 
. to file ‘a ‘separate complaint and:'to: prosecute’ its claim through:its. 
| Own attorneys i in. . the appellant's name... a eA nieaeee ieee 2 aioe ae 


oe = “CONTRACTE—Continued 


' DISPUTES: AND REMEDIES—Continued 
(Termination for Default 


. zo | | Generally 


ay, The Government, sitter waiver of, ie pear e ree ictiedule; has. the : 
co . burden of proof that. the unilaterally. éstablished new schedule is. 


reasonable under‘ all the. circumstances existing at. the time of thé 


: reestablishment, which, however, it pause to > SHOW. = == naan nnen ne, : 


FORMATION AND VALIDITY. 


Generally, 


1, An internal desicion memor mandi siened by the, Secretary of the Interior . 
which recommends a. contr act negotiating position cannot ripen into. | 


Page 


a binding contract with an entity who has relied and acted upon 3 


some position. recommended in the ne memorandum - +--+ ----~ Bees | 


“Cost- “type: Contracts 


| as “Under a sost-plus Biedites cont a a ‘cost overrun is. velicwred mie: the: 


298 i 


site Government’s’ refusal to fund the. overrun was based. on- appellant’s 3 : 


| failure to: give timely notice under the Limitation of Cost. clause and a 
_ Subsequent audit. report: finds that the appellant - was. not: aware of a. 


7 22 percent increase in the actual’ overhead rate until’a -post-perform- 


ance audit was completed in accordanoe with. the appellants epprove®: os - ‘ 


 BRCOUMiNE plathices..Sa.0 8k eee as ae 


IBS 


2. A Government motion for Pocneigeradion | is ‘denied ere the. Board finds Jets | 


that a ‘cost: estimate (cost’ and pricing data) was not. a firm offer’ ‘to cS ae es | | 


“perform. the work within the hours and at the | prices of rates specified, : "ts | 
but was yather - simply “the. initial basis for. negotiating a. ‘cost-plus- as 


- Negotiated Contracts: 


i When the Gover nment issues a ‘RFP. to a. Peele, source sind 4 tha: sole source _ = ae 


7 __ submits three different proposals. at; ‘different. times. and the: Govern- 


- fixed-fee ee eee et 


ment issues a second. and somewhat different solicitation’ and: finally a : “et 
~ the Government and the. sole source sign another document which i ag ek! 


~ somewhat different from ‘all: prior solicitations. and . proposals and is. 


= complete 3 in itself, that document is the contract and. pat all 


_ prior solicitations and proposals..._..-_--22-------z 2 ne | 


2. Mere negotiations for.a new contract do not imply. rescission of an existing 
ae OONUCA CT as a ee eee 
‘PERFORMANCE OR DEFAULT _ fee a a 
Breach. : | | 


z A. “Where the Gover nent obligates substantial f inde to boy saitomaont and: , 
“ty . services but allows an option to extend the lease for computers. that. 


~ are-essential for full performance of the contract to lapse and then 
fails-to obligate funds to buy or lease these computers, the Govern- 


7 ment has. prevented performance of the critical part: of. the contract 
se and the PODMACIOR is eal in. stopping work. ana te caren et nees , 


41 
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7 \ . ‘ 


_ PERFORMANCE ‘OR DEFAUIT—Continued 


| Excusable Delays . 


a0 Where the Government Sblidiase stihetantial funds to buy ease ‘and 


~“gervices but’ allows an option to. extend the lease for computers that 
: are. essential for full performance of the contract to lapse and then 
-». fails to obligate funds to buy or lease. these computers, the Govern~ 
‘ment has prevented performance of the critical. part of the contract 
and the contractor is justified in stopping work. _._- ese ad 


2. The Government, after waiver of the original delivery. achedale: has ioe 


burden of proof that the unilaterally established new schedule is 


_Yeasonable under all the circumstances existing at the time of the 
‘reestablishment, which, however, it failed to BhOW oc tho ee 


Pa 26 


12 
8); The Government’s | opposition to appellant’s request for a hearing and. 
its motion for. -partial’ summary judgment in a default termination. es 
ease are both denied where the contractor, contends and the. Govern- 
ment denies that. the delays. experienced. by. the contractor in attempt-- 
ing to perform the contract were excusable and the Board finds that’ 


i _ determining whether delays. are’ excusable in such circumstances - 
involves. resolving | a fact. question which should only be done. after. 


. the parties have had. an’ opportunity to present their evidence at a 7 
te hearing where one has been 2 Sas Ua esa aaee 


| Impossibility of Performance. 


s ‘Where. the. ‘Government: obligates sibeental ‘funds to buy eaiupient - ae 


| o contract. and the contractor’ is justified i in stopping work 


and services. but allows: an option. to extend the lease for computers - 


~that are. essential for full performance of ‘the contract: to lapse and | 


~ then fails to obligate funds to, buy. or lease these computers, the 


~ Government has prevented performance of. the critical part. of the = -- 
e212 


2 4 claim that performance of a well drilling contract is impossible is denied ~ | 


_,. where the evidence shows only that the contractor has been unable to. 

te penetrate beyond 38 feet using two different drilling rigs. and there is 
no evidence to show. that. no known drilling methods or equipment. 

: ‘eould. ‘enable. the construction of a “vertically . aligned well at. the © 
required depth... oo i See eae ie ie ne i re er 

3. When. the Government. issues a contract which, unknown to: the con- 
_ tractor, is. defective because. insufficient borrow is available from the” - 

- designated borrow sites, and thereafter the Government. issues three. Rs 

~ de facto’ change orders, at three. different times, to. make sufficient 

- borrow available,:and where the récord discloses that the Government. 


ee 


failed to reveal preaward knowledge that haul or overhaul would be ~ 


required and that it had decided. to substantially alter a borrow depth: 


limit on the drawings, the Government is liable under the changes. 


ie clause for the additional costs shown to be attributable to the (ove = : 
ern nment’s actions_.-—--~------------- eee ete Shenae ee 


ae ESTOPPEL 


_ INDEX-DIGEST _ 
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4 PERFORMANCE OR DEFAULT—Continued e 
oe Inspection | 


cals Where’ the seniract ‘epectiiés a "peated test b piseodars! to. be used’ ey tie 


page ne 


bn ~ Governmient: for compliance testing, and: the contractor alleges. im- 

te: proper test procedures by. the: Government, contractor has the burden _ 
of proving that the test. procedures: actually used by the Government — 
- were contrary to those specified, and that it incurred extra costs asa 


result therof. Contractor failed to: sustain its burden of pr oof, except 
eS with respect to the superspan claim as 


eee ew ee ew ee Nee ee eee re 


Waiver and Estoppel 


- 353 - 


1. The Government, after. waiver of the oneal delivery’ sobiddiute; tis the _ 
burden of proof that the unilaterally established new schedule is... 
reasonable under all the circumstances existing ‘at the.time of the Te : 


establishment, which, however, it failed to show. 


ENDANGERED SPECIES ACT OF 1978. 
a SECTION 7 eee 


ae. Consultation — 


A Sec. 7 of tis ndaneered: Spadice. J Rees ana the eee Ss recilitione re- a 
‘quire consideration of not only the impacts of the particular activity -° 
~~ subject to consultation, but also the cumulative effects: of other ace | 

o tivities or programs which may have similar impacts on a ae species _ 


. or its habitat_ 


wees tae nm ere ae ae ee ew er ew er errs srr eres ee oe ee ee ee 


a 2 in determining which projects or activities should be evaluated while... | | 


Teg salar cumulative impacts to endangered species or their habitat, me | 3 a 
a “rule of reason” should be applied which considers, tnter alia, the » % 
: pas of. those. impacts, the degree of administrative oes : 


- oe to be exercised, and similar factors. 


ee ee eee eee ee ee 


es | ale ~The Goverment is an f-eatopped fei collecting royalty: payments which 


| “EVIDENCE | 
_ AbMissrerary 


are owed, even if it has accepted 3 improper payment in ‘the past~- es ve 


Al. Evidence: of He: dees ane: ppeclidadons:: in a cubectulent: contract. over, 7 
| the same sand. dunes. involved in the. instant appeal. was: not admis- 


sible. and was properly: excluded under Federal Rule of Evidence 407,, 
‘when offered to Ne design: defects « or ¥ feasibility ¢ of rpbocaublanary, 


iar measures - 
“BURDEN OF PROOF. 


| 108 | 


1. ‘The Government, ‘after waiver - of oe original datvore schedule, has he a ee 


burden: of proof that the unilaterally. established new -schedule is a 7 
reasonable under all the circumstances existing, at, the time of the — 


: ie) reestablishment, which, DOveyer it: nce ito- show. 


es exe ae eee a es aioe 


* 628 = Pa, INDEX-DIGHST ae 


eed ‘FEDERAL COAL MINE HEALTE, AND SAFETY ACT OF 1969. 


CLOSURE ORDERS — 


- Generally 


od. In an. application for review of an: imminent renee a otder 
where the- alleged. imminently: dangerous .conditions: relate: to roof 


conditions, there is no guarantee from the face of a modification order 
issued by a different inspector 36 hours after the issuance of the original ° 
‘s order that the. conditions described in the modification existed at the 
time of the issuance of the original Order cg 7 
2) A modification order issued 36 hours after issuance of an imminent danger 
order while. allegedly curing defects in the description in the original, 


order of conditions: or practices, did’ not satisfy the requirement of Eas 


“pr omptness of notification implicit in. the mandate of sec. 107 of the a 


-_ "MANDATORY SAFETY STANDARDS. 


_ Self-rescne Devices. 


ae Where a mine employee is observed underground without a ee aus . 
pate the operator properly may be held to be in violation of 30. 0° 
CFR 75. gee ae ra pa ae | 


‘Violations: . 
_ Negligence | bie Bn 


1. An operator’ s Headeia ae mepliaeane is not.a factor to be peneideren in | 
determining whether | PB: Violation - of a mandatory ‘safety standard _. 
occurred. cae SL RC Fer Oe eres ain Vesa Beet ae eee er ae 


; = "PENALTIES 


" Reasonableness oe. 


ee Tne view ‘of the operator’ S negligence i in failing to: provide § oeapevene Ne 


7 a7 — 


- substitute, ‘supervisory: personne]’’ and the seriousness of the resultant 


- mandatory safety standard violation of 30 CFR 7 5. 301, a, civil Upenaiey a 


assessment. of $400 is not. excessive Oe ae ee SS el es ot hes Arne mea 


| FEDERAL EMPLOYEES AND OFFICERS 
: AUTHORITY TO ‘BIND GOVERNMENT -— 


64 


A. ‘Reliance upon er roneous information provided by: sr plopees of the ‘urea ba 


| ” of Land Management cannot create any rights not. authorized. by. law. 


~The fact:that a coal prospecting permittee alleges he was assured by | 


BLM. employees: that ‘he would receive permit extensions does ‘not 
- prevent, the ‘applicability of subsequent legislation which prohibits: | 
such: extensions from causing his extension applications to be rejected_ | 
oes ‘The: Government: is not. estopped:from collecting royalty payments which © 
are owed, even if it has accepted improper payments in the: past : 


2 FEDERAL LAND: POLICY AND MANAGEMENT ACT. OF 1976 
| “RIGHTS. OF-WAY Be ne : : | 
oh Applications for: rights-of-way on public lands eeadiie on Oct. 22; 197 6, 


ot 


17 


are to be considered as applications under Title V of the: Federal. : 


Land Policy and Management Act of 1976, but existing regulations. 
will, govern the administration of public lands to the extent practical — 
i until new regulations are promulgated. ont sos sete ee toe 3 


INDEX-DIGE vod ba 


. ‘ FEDERAL LAND POLICY AND MANAGEMENT ACT 0 197¢—Continued 
RIGHTS-OF-WAY—C ontinued » ou 


~ eee” . 


2 Under sec. 504(g) of 4h Federal Land Policy . San Madairient | Act ag 
-1976, payments for use of right-of-way sites. should be on an annual — - 


| ~ basis at the fair market value unless the: annual payment ‘would be - 


* less than $100. ‘Therefore, although. lands’ may be appraised for a — oe 


Jonger future period | of time, lump-sum. payments for future. years. 


may: not be demanded for amounts exceeding: the’ statutory amount; . a So 
. instead» ‘charges for” such amounts ‘should. be made on: an annual Ped 


| FEES 


(See also ‘Aooaunts), 


208 


1. Rural. Electrification ‘Administration pr rien - A right. st Gay) older i is. | Lo vai 
not. excused from payment. of rental under 43 CFR 2802. 1-7(c), by. on 


-virtue of holding an REA loan, where such holder. ‘is neither: & coop= 
“erative or. ‘onprofit organization. — Wo nonce 


| HEARINGS — 


(See also Ai aitnisieativs eaciaes Federal Coal ‘Mine Health. and: ‘Baiéty - 
Act of 1969, Indian Probate; meee Claims, ee Mineral. law ia ; 


Act, Rules: of Practice): 


eagle When the Bureau: of Land indeswenth Hae es tne Tree for ie 


186 


‘mineral tr espass under 43 CFR Part 9230; a hearing will not be ordered - Ms | 


and ‘an appraisal: will ‘not be disturbed in. the absence of an offer of 
specific substantial evidence that: the determination is. incorrect_..._~ 
2. A request. for a. hearing: will be denied in the- absence of. an. assertion of 


fact which, if Peoyee true, . woe entitle. appellant to ee relief 


3. A request for a hearing: will oe dented when the facts are Toe. in dispute ae 


and the determination Tests on questions ¢ of law. Jeeui aie tagek ae 
“HOMESTEADS (ORDINARY) | so FERGe, BX 8 | , 


| (See also Stock- Raising Homesteads) 
GENERALLY | i See . 


130 


172 


- 1. ts homestead alaiment'4 in ‘Alaska may Be iver cr redit for mesidenes, oul 
_-___-vation and improvements. after the time his homestead application. is. "* 
filed ‘but before allowance of entry where the land was. subject-to_ ae 
“ee appropriation by him or included - in an entry against which he had 


a initiated | a contest resulting. in cancellation of. us vent y-2—--w2--2 


APPLICATIONS | = 


L ‘The rejection of a omega ppolieetion in Masks ae because there He. 
are prior-filed homestead applications for the same land is improper K 
and premature where-no action has’ been taken on the. conflicting et 

“applications. Ifa prior-filed application” is allowed, the land comes a 

-- within an allowed entry. of record and a junior. application must be. | 
_. . rejected thereafter. However, if the ‘prior application is rejected or. 
we a withdrawn, it no > longer bars allowance of a junior Io acre aie | 


eel. 


oe 580. ox ae : . = | “INDEX-DIGEST 


: HOMESTEADS (ORDINARY) —Continued 


cn “FINAL PROOF 


Page - 


4 A homestead’ ‘laimant. in. ‘Maske may es given. eat for fidence eul- ce. 


, _ tivation and improvements. after the time his homestead application - 
“is filed but before allowance of entry. where the land was subject to: 


_appropriation by him.or included ‘in an entry against. which he ce -_ 


| initiated a contest resulting i in cancellation of the entry___---_2---- 
Zi “Subject to appropriation by him.” The provision in 48 CFR 9511. 4-2(a) 
permitting. credit for residence and cultivation. by a homestead entry- 

man before the date. of entry if during that period the land was “subject 


to appropriation by him” does not refer to land for which there were 


prior-filed homestead applications which are subsequently withdrawn 


or rejected. Therefore, until action is taken on’ prior-filed applica-, 
tions, final proof filed by a junior homestead applicant should not be 


pe rejected merely because the land i is. subject to the prior. applications __ 


3. “The mére fact homestead final: proof in Alaska is filed before. allowance 
_of the homesteader’s: ‘application for entry. does not. preclude con- 

a - sideration of the final ees if entry is allowed_ erie A Sele 
sates su REET. 70: a ee oe ee a? ae ae. a ae 
h The: rejection of : a ‘Lémiesteatl apeliceten in Alaska merely because there - 


BL 


; are prior-filed homestead applications: for the same. land is improper : . - 
and. premature where. no action has. been. taken on the conflicting | apr 


2 . plications.. If a prior-filed application i is allowed, the land comes within 
~ » an allowed entry ‘of record and a junior application must, ‘be rejected 


Be ce thereafter. However, if. the. prior: application i is. rejected. or with drawn, - 
eer: it no: longer pe allowance. og a EIVDUOE ‘epplitoation: »- Seuweh ase essex i 


INDIAN PROBATE 

; - (See also Indian Tribes) 

HOMESTEAD. RIGHT | 
Generally | 


a The Department of the Tee has B cecoouieedl Remestend antes in anaies os 


_ eases where such rights have been found necessary and purposeful Me. 
the distribution of intestate estates under State law.---------+--- i 


“INDIAN, REORGANIZATION ACT OF JUNE. 18, 1934; 


“i Generally 


438 


L The Act recognizes two classes of per sons aie may ‘take testator’ S. lands | | 


by devise, that is, any member of the Tribe having jurisdiction over 
_ such lands and legal heirs of the testator or testatrix._-.----------- 


. Construction of Sec, 4° — | | | 
| L; “Any heir of such member’? as used.in sec. 464 means those who would, in 
. the absence of a will, a: been: entitled to share in the estate- =... . 


| STATE LAW | 


_Applicebiity ie Indian Probate, Intestate to Rstatoet 2 
a, Generally _ 


2 


32° 


i ade sec. is ‘of thé Cetera Allotment. Act, 25 U. 5. C. _ 9348 (1976), - Ge oe” g 


- Department is required to apply the law of the State in which the 
| _ allotment i is eaten in Deas the heirs of the deceased allottee- oe oe - 


438 


a - SOVEREIGN ‘BOWERS | 


INDIANS - 


_INDEX-DiGEST’ 
INDIAN PROBATE—Continued 


‘TRIBAL couRTs a | 


| Generally 


- 581 


"Page 4 


ee Decrees of ‘Tribal ageets ieeraiue Aeneas relations me Indiana ae 3 7 es 
- generally been: recognized. by the Department « of the Interior, State ne 


courts, and Hedere: courts_---~-- OM ou See ee ee eee se 
_ WILIS . | 


Generally 


Pe ‘There i is a etione presumption that one who stale. the time. iG write a will: i shee 


a BF Sa a et a eee cates 


~ does not intend, to die intestate - 


- Construction of 


a, 


=f 1. In construing a will, the sours is: faced. with the situation as at avistad when’ ioe 
a the will: was drawn. and must. consider’ all surrounding circumstances, ow 
the objects sought to be obtained and endeavor ‘to:.determine what ae 

-- was-in the testator’s mind. when he. made the bequests, and the court — _ 


ar must not make a new will for testator or testatrix or-warp his language. x 

in or der to obtain a result which the court might feel to be right aa 

: 2, ‘iti is well established that, in construing a will'the courts will seek. for and 
Soe. ee give effect to the intent, scheme, or-plan of the testator, if it be lawful_ 

ew 3. The intent. must. be gathered when. possible from: the words of the will, . 

| construed i in their natural ang obvious: sense_ Sole eS eee ee 


Dis approval of Will. 


as L ‘Regardless. br: scope of administrative lay Fades s ‘aiithority: 40: ) grant OF: in. 
: poke withhold approval of : the will of an Indian. under statute,. there i isnot |. ..- 
- -vested in the judge: the power. to revoke: or rewrite..2 will or a,part 2) 0 
. “thereof which reflects a rational testamentary scheme disposing. of. tr ust. 0 


: or restricted Property eet UE glob 
ne “INDIAN, TRIBES _ 2 a thie 
"JURISDICTION ee 


ee ee me ee ee eS ee ee pean ee : 


ae An Indian. tribe may ¢ exercise aman juitisdiotion. over ita: members con= 


currently with a State where the.State has assumed jurisdiction over : : 


the tribe’s reservation: pursuant to Act of f Aug. a 1953, ‘Pub. ‘L. 280, 
67: Stat. 588, 18 U. 5. C. a ties ees 


“ eal ; 


1 An. Indian tribe : may | exercise earn jurladiction: ¢ over. “its, mentee con- — ae 
currently with a State where the State has. assumed jurisdiction. over 


the tribe’s reservation pursuant to Act of one: 16, 1953, Pub. L. 280, 
67 Stat. 588, 18. Uz 8. Cc. & 1162 0978) 


7 ‘CRIMINAL, IURISDICTION - 


cL An Indian. tribe. may ‘exercise orimined jurisdiction. over - fis members 


2 cgay with -a State where. the State has’ assumed jurisdiction 


-over the tribe’s. reservation pursuant. to Act of Aug. ‘16, 1953, Pub. i. 
"280, 67 Stat, 588, ‘18 U. S. C.. i 1162 OR 


"MINERAL LANDS” : Se eee ts, teow Cheat ae Seeee hare: aa 
| GENERALLY er a ee a ee es Ae Sage ae ‘Page 
ode “When the Bureau of Land Moi enient has Ripe the damages - for a * | 
§ ‘jnineral. trespass under 43 CFR Part 9230, a hearing will not be ordered o 

~ and an. appraisal will not be disturbed in. the. absence of.an. offer Of 
specific s substantial evidence that the determination i is incorrect. oe _-- 130 


“MINER AL RESERVATION 


i As to. gravel, ‘atprelations: - the miner ial eeeanuea in ‘patents teued: ay BER 
8 by the United, States. under the Stock-Raising Homestead Act, 43. — 
US.C, § 299 (1970), must be consistent with the established | mule , 
that. land grants” are to be construed favorably : to. the Government, 
‘that nothing passes except. what. is conveyed. in clear language, and 
that if there are doubts: they are. resolved for the: Government, not 
: . against it. _- De eed Sina eee i eo ce 129° 
‘ ae In ) determining Ghether gravel is aelided: in a: mineral reservation in a * 
7 - patent issued under the Stock-Raising Homestead Act, 43 U.S.C. - 
~ § 299: (1970), the interpretation ‘of the. reservation. must take into _ 
a. account. the. intended. use for which the land. was conveyed a and those | ‘a 
uses which the: Government intended to reserves io oo oe se E: (129 


; Poe A patent: ‘of ‘land under the Stock-Raising Homestead Act, B U: 8. ©. . 


-§ 291 ef seg.-(1970), was: not generally intended to give the grantee eC 
the right to use the land for mineral development and mineral develop- ae RS 
ment was to proceed only under the mineral laws_._-._.--222--2i2.2 © 129 
“Byusdem. generis.’ The. ejusdem generis rule of construction. may: not be 


coal and other minerals” in patents issued under the Stock-Raising ae 

_ Hlomestead Act, 43 U.S.C. § 299 (1970), because this rule: of. con~" nes 
a struction can. ‘only’ be effectively applied where there is a series of. 7 
| specific terms which define a class so. that one. may construe: a geteral | 


invoked to exclude gravel from the scope of. 4.reservation of “all'the. Pe : 


’ term by reference! to that: Class... .542>2 <2 222-82 ee, : 129° he 


‘Sec. 9 of the Stock- Raising Homestead Act, “43 US. C. 9209 (1970), 
contemplates: the | Department. of the Th orior retaining continuing 
. jurisdiction. and administration of mineral deposits reserved by - that. eos ; 
3 ACbs pie esha Ae ie a ee ee ee eon ete ee se gle? TBOe 
“Public. lands.’?. dee ‘A3 CFR. 9239. oT ‘which. aofnes. a iniespass, oe a oo 
“term “public. Jands” includes. mineral deposits. reserved under the 
-Stock-Raising Homestead Act, 43 U.S.C. § 299 (1970) wee te TSO 
‘The declaration in the Surface Resources | ‘Act, 30 U.S.C. °§ 611 (1970), 3 
that no deposit of common ‘varieties of gravel shall be deemed. a valu- 
e able mineral deposit within the meaning. ‘of the mining laws, was not’ 
intended to. operate. as a conveyance, to holders. of patents, of any 
minerals. reserved under’ the raclipa eae Homestead Act, 43 U. a C. ets 
$299. (C10) eee cena BN ae fee ae EE ge al ees So ee : ae 
8. Gravel i in:a valuable deposit is @ ‘mineral nerurved to. the ‘United Biatess in. 
patents issued under. the. Stock-Raising Homestead - ‘Act, 48 U.S.C; er 
- 299 OOO eS mae . 


ae 


MINERAL TEASING ACT. sea ee nol 
(See also. Coal Teasee: and Permits, oi and Gas Leases, ‘Potassium Leases ie 
oo. and: Ferm ve Sodium. Leases and. Permits)’ ae eee ar ke arte 
“GENERALLY. (eee psig eae 7s oo a _ LY Eons a 
dh ‘The Feder al coal program was substantially. revised i in. 11975 oe che: Senne: foe 
_- tary in proper exercise of his discretion. The Bureau of Land. Manage- — 
ment did not act in an arbitrary and capricious manner when, under 
the new ‘coal. policy, it ‘suspended applications. for. ‘coal prospecting 
~ permit. extensions and’ the applications. ‘were. eventually rejected. be-. ‘ 
ba cause the Federal Coal. Leasing Amendments ‘Act of 1975 removed. the. 
: authority £0 ‘grant coal prospecting “permit. extensions. “A program *- 
“pursued for a ‘period. of time under ‘a. statutory ‘grant. of. discretionary 
_” + author ity may be reviewed and revised at any time pr ovided it is not 
_...done in an arbitrary’ manner: and is done within the authority, era anted ae 
a - by: Congress_2. 12. a NS es eh OL, Oe ae a eae 161° 
J 2s » “Other related. products.’ ? “Other earas | depioatin.” ae Whe eae or aan oe 
0 ag’ _ potassium. brinés are’ covered. by leases. conveying the exclusive. right: ot 
., to mine and dispose of sodium. compounds -and other related. products. ote 
5 oot potassium compounds" ‘and: other: associated. -deposits, . the leases. 
-convey. the- exclusive. rights . to. alll minerals dissolved in. the: Pe, Ge ne 
oo. . ineluding lithium_.___ I OOS LOE AOR ee an ROI 2 a EN ape i Uae 
Ser “Leasing. Act. neni! a2. The. “Multiple. ‘Mineral Decne aa. 30 ee 
ae U.S.C. § 524 (1970), reserved all Leasing Act, minerals to the United . | 


- _ States, and no rights: to deposits of Leasing Act. minerals. are open:'to. .” : ' | 


7 location. under. the mining laws under 30.U.8.C. §.525-(1970). “Leasing | ee a 


= Act minerals’? is, defined as “all minerals which, ‘upon Aug. 13, (1954, tgs be Pan 


on are provided i in the mineral leasing laws to be. disposed, of. ther eunder.” — 
- 30 U. S. C. § 580. (1970). Because leases. for. -sodium, potassium, . and * 
“982 (1970), e ‘other rainted orodtictift along with code andl ie Gs. 
fall within the category of ‘Leasing Act. minerals which include lithium Coe es 
. which: is dissolved in a:sodium or potassium bfine.2-.-_-2..----+=_- oe yO 
4. Sec. 9(b) of the Administrative. ‘Procedure Act, as ig 5 Uv. s. Co eae * 
§ 558(c) (1976), does not apply to: coal prospecting permit extension, eae 
-lapplieatiozia because the prospecting i is not.an “activity of a continuing aa 
: o nature’ within the meaning ofthe statute. ‘As.the Federal:Coal Leasing: - 
: _,. Amendments, Act of 1975, 90. Stat. 1083, 30.U.S.C.A. .§ 201: (West Supp. 
a 1977), removed... the. Secretary» of the. Interior’ s discretion to. grant | 
7 extensions, applications f for preference-right leases, filed. after expiration . 
: of. the initial. 2-year | permit term, and. during pendency. of extension* oe ot 
; applications, cannot: be issued. _—-- -~---------5-0 sean nane nnn 396 


> Pawps: SUBJECT TO 


. “Other related ‘products. a “Other sdscotatad deposits ide ‘When's sodiun or’. 
ort “potassium: ‘brines are’ covered. by leases. conveying the exclusive right. 
_. to'mine and dispose of sodium. compounds and other related products’ 
“or potassium compounds: and other ‘associated deposits, the leases 
=.) convey the. exclusive. rights to all’ minerals dissolved in the brine, Mak Gatos 
LS including lithium _--.- Beas bee eee oo eb dsoantees LAL” 


| —wmvenat LEASING ACT—Continued 7 


‘LANDS: SUBJECT TO—Continued, 


3 o Leasing. Act minerals. ” ‘The Multiple ‘Mineral Dee ‘Act, 30° : 


Page 


‘U.S.C. § 524 (1970), reserved all Leasing Act minerals to the United sane. OO 3 
States, and no rights. to. deposits. of Leasing Act minerals are Opento 
~ location under-the mining laws under 30 U.S.C. § 525 (1970). “Leasing 


“Act: minerals’” is defined as “all minerals which, upon Aug. 13, 1954, 


“are provided in the mineral leasing laws to be’ disposed of thereunder.” 
 °80-U.8.C.§ 530 (1970). Because leases for sodium, potassium, and = 
.” “other related products” are authorized pursuant to 30 U.S.C..8§ 262, 

282 (1970); “other. related products’” along with sodium and potassium. 7 


. fall within the. category of: Leasing . Act minerals which include lithium 
. which j ig dissolved i in a. sodium or E pokes brine_.--- se Hoenn ene 


“ROYALTIES” 


— : Ay. “Gross ale. a > abe: poe on chipmont to. marker He » The yoyalty-1 rate for 


. products: mined” ‘and disposed ‘of: under sodium: and potassium leases 


ATL. © 


- “must: be: imposed. onthe “gross valué of the’ soditim (or potassium) i 


compounds. and other: related: products at the point of shipment: to 
-) market,” which means the’ gross value of a refined product. for sale. | 
in an established market, and. in general, no deductions may be 
allowed: for costs incurred in developing a product to’a marketable ~ 


_..- condition except for the price of reagents which are i actos com= 


bined with the product sold from the lease._----2_+_- 22 leek. : 
2. The Government is not estopped from collecting royalty payments which : 


-’ ‘are owed, even if it has accepted: improper payments in the. past_—.__ 
“3 The: statute: of limitations for filing claims on’ behalf of thé: Government 


‘in a Federal court need-not be invoked in an administrative adjudica- — 


“tive: proceeding to: determine royalties due to the United States under 
~ mineral a eee patches 


mene CLAIMS _ ee _ | 

+ See. also Multiple Mineral Development 4 Act, Surface Resources Act) 

DISCOVERY im SO ae - ae oe 
Generally, 


“4, A ‘discovery sriate only where eiineals have Been found i in ‘quantities such | 


that a person: -of ‘ordinary. prudence would: be justified in. the further 
expenditure: of his-labor and means with the reasonable expectation of 
“developing ; 2 valuable BOING es 
7 “2. A prudent man would be: justified in expending: ‘his labor and’ means in 


. developing: an unpatented. mining claim. only where it appears that the 


172 


- 447 


‘mineralization on the claim in question is valuable enough to‘yield’a: wee 


cae fair market, value i in excess of, the costs of its CeEHCuOy removal, and... ee ote 4: 
| cess . : wou BAL. go 


1 Be When: the’ ‘Government: nts the, Peet: “of. an. v, expert. ee 


-., examiner has alleged a lack. of. valuable mineralization, the burden of 


na sa showing the contrary’ by a Preponderanee, of, the evidence shifts to > the: aie 18 
| Ti@bhbestees 6 ee ee See Aes ee ee © 442 - 
AL Tsolated showings of high assay valuea ‘will nok suffice to “establish a ‘dis- | 

- covery,. especially where the claimants have attempted little or no” 


’ “Mevelopment of the etlegs mineral discovery. Hadneiee toes sees. 


eo 


“INDEX-DIGEST | aya. 4  BBBE 
- MINING CLAIMS—Continued : 
_DISCOVERY—Continued | . | a es ae 
 Generally—Continued or | egiey hy oe ie ee “Page 
ee ‘The sale. of decorative building stone from the surface of a ee mining A cae 
: “claim cannot support. a-claimant’s contention that a valuable mineral <i 
_ discovery has been made on such lode claim, decorative stone being | 
-locatable only under the provisions of the placer mining laws, 30 U.S.C. 
—«§ 164. (1976), and only where such stone i is shown to be an ‘“incommon So fe 
variety” within the meaning of 30 U. S. C. §61l a ae eee es 
LANDS. SUBJECT TO” a ne 2 


os ? ‘Leasing Act. paimerale” eee ‘The: > Multiple. Mineral oe AGE 30 - 
eee an 1 O § 524 (1970),. reserved. all Leasing Act “minerals to the United — | 
. States, and no rights to deposits of Leasing Act minerals. are. open to... =f. 
_ location under the mining laws under 30 U.S.C. § 525° (1970). “Leas- 
_. ing Act: minerals” is defined as “all minerals. which,-upon Aug. 13, ° °°) 
i: 1954, are provided.in the mineral leasing laws to be disposed of there- 
at under, ? 30 U.S.C.. § 530. (1970). Because. leases for sodium, potassium, 
ae and “other related products”. are authorized pursuant to 30.U.8.C. §§ 
262; 282 (1970), “other related. products”? along: with.. sodium and. 
a . potassium fall within the category. of Leasing . Act minerals which. _ 


! include lithium which j is dissoved i in-a sodium. or potassium brine. - ee : 171 4 Pe 


LO CATABILITY OF MINERAL 


" Leasable Co mpounds . 


eS oe “Leasing: Act. ee ‘The. Multiple - Mineral See “Acty: “30 a ee. 
= ov. EESIC: §524- (1970) , reserved all: Leasing: Act- minerals: to. the. United ss 
a States,. and no rights | to deposits of. Leasing Act minerals are open.to 
~ location. under the mining laws-under 30: U.S.C: §525 (1970). “Leasing: —_ 
- Act minerals” is defined as ‘‘all minerals which, upon Aug. 13, 1954, are 
provided in the ‘mineral ‘leasing. laws to be disposed of thereunder.’ a 
- 80. U.8.C.°§580: (1970). Because. leases for sodium; potassium, and 
‘*other related products” are authorized pursuant to 30 U.S.C. §§262, ae 74 
_ 282 (1970), “other related products” along with sodium and potassium : 
_ fall within the category of Leasing Act minerals which: include lithium 


| which i is dissolved i ina sodium or * potassium BING. 25h esa e sake i. 171 be : 


_ SPECIFIC MINERALS) ANOLE) 


Generally 


he 7 “Leasing Act miinézals’ ” The Multiple’ Mineral: + Developineit ‘Act, 30 Ben ae 
oie, UO: “§524° (1970), reserved all Leasing Act minerals to’ the United ty 
33 States, and no rights to. deposits of: Leasing Act: minerals are open. oe 
te location under ‘the mining laws under 30 U.S.C: $525" (1970). a 
ee “Leasing Act: minerals” is defined as “‘all minerals which, upon Aug. 13, 0-7 
1954, are provided in the mineral leasing laws to be: disposéd of there- on 
vunder.’ 30 Uz 8. C. $530 (1970). ‘Because leases for sodium, potassium, ae 


oe 8 262, 982 (1970), ‘Hother related produgte” along with sodiaia: ind =. - o 


potassium fall within the category of Leasing Act minerals ‘which. ins Boe 


no : elude lithium which i is dissolved i in a sodium or Potasgitim brine an . 17 oe 


BSB _..  INDEX-DIGEST - 


MULTIPLE MINERAL DEVELOPMENT ACT 
GENERALLY” 


alk dtectng hee aniicraln? 2 The Multiple 1 Mineral Devatiptivent Act, 30° a 


"Page 


— USC. 8524. (1970),. reserved. all-Leasing Act minerals to the. United. eyo 
‘States, -and no rights to. deposits of Leasing Act minerals are open. 


-— to. location : under..the mining laws under 30 U.S.C. $525. (1970). 


_ “Leasing Act miner als”? is defined as all minerals which,. upon Aug. 13, — 


= 1954, are provided i in. the. mineral leasing laws to be disposed of there- ges 
under.” 30 U.S.C. §530. (1970). Because leases. for sodium, potassium, . .. 


and “other related products” are authorized pursuant to 30 U.S.C. | 


$§262, 282 (1970), “other related products’’ along with sodium and | . 


“potassium” fall: within ‘the: category :of Leasing | ‘Act minerals which. . Ba 3 
ATL 


% include’ lithium which i is 3 dissolved i ina sodium « or potassium b brine. cane 


on AND. GAS LEASES 
GENERALLY. 


= Ale ‘The boundary t's an. oil ‘atid: gas a iéase covering ands 3 riparian to a navigable 
-Yiver is the nfieander line indicated on the Official plat ‘of survey and not — 


“the ‘waterline. Thus, lands ; accreted to the leased. lands aay be ie ea 
‘rately leased EN A IPs CEASE a LNT A ST De 


2. An ‘oil and: gas lease is: “issued”? on the day 3 it is ‘signdd ao the: authorized 


| officer ‘of the Department. of the Interior, although it is not effective, 


154 


per 43 CFR 3110.1-2, until the first day of the month. following its. 


date of ISSUANCE a stevens oo etnoe eee oe eine ae eee aw eo 


3. The Department of the ienoey has athe guthority to issue orien i oil. aa 


‘gas lessees to- protect. all of the natural resources. of: the Continextal - 
‘Shelf. An order which requires lessees to shut in wells during welding — 


225: 


-or burning operations will'be sustained on: appeal as not’ being arbitrary 


“or unjustified where the record:shows' that a-:number of companies‘had_. 


followed the. practice even: when it was not‘required, where the order 
is not so prohibitive as to effect’ a pro tanio cancellation of the lease, and 


‘where départures from the order may be granted 1 in cer tain situations_i_ - 
4, An application for an oil and gas lease filed in the name of a: person deceased | 


at the time of filing. is Pr operly. rejected as’ ‘there then. was no offeror 


* qualified to: hold | a lease- See ee he oe ea 


: > APPLICATIONS: 
Generally. 


od, ‘Where BLM i issues a decisign requiring that < an oil Sade gas eNétor siibmié - 


347 


, 404 


additional advance rental within: 30. days, and the offeror. files a, timely. i? 


“appeal. to this, Board, the running of the 30 days is. suspended. Fol- 
lowing” affirmation. by this Board: of. BLM’s decision, the offeror is” . 
- properly. given the entire. 30 les within which to. submit the agar, a 
2, An oil and. gas offer which is eopuipaticl: be advance ental of $0. 50. per 


tional rental. ae ee as Bao tainty Uy ag a en as ee aI 


acre may. not. be rejected as not. including sufficient advance. rental, a 


“per AB: CFR. 3108: 3-2, 3111. 1~1(d). and. (e).(1),. if: the regulation 
“raising. the rental to $1 is not in.effect’ when the offer was filed 5: 
Be The simultaneous. drawing. system presupposes that: each properly filed 


. offer be afforded the same’ ‘opportunity for priority consideration. This - ’ . . 
requires: that when dr: awing entry cards are improperly omitted from a 
a. drawing, the first drawing .be considered as void, and priorities — | 


5 established ata second drawing, in which-all entry cards are included, 


¢ Be shall control consideration for the oil. and gas lease_[___2------2-: a : | 


“INDEX-DIGEST: s te ca oe. Oe 


“OIL AND GAS LEASES—Continued 


vas _ APPLICATIONS—Continued oe 
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“oe While. the Department: of. hie teen does not require ‘oil and. gas oe : . 
drawing entry cards to be signed and dated at. the same. time, the 
» signer does. attest to the truth, of the statements: on the card as of the. 


-date.of the card ‘and i is. bound by, and to its. terms__ 22h. - Ee enc eee AOR 


ee 5. A final Departmental appellate decision: construing. a togulation: will be. oe 
a -, given immediate effect,.and will not: be. applied with pr ospective effect. - ; 
- only, unless. the decision alters: materially the: interpretation given the ca 
as egulation by; earlier: ‘Departmental. decisions or. official published — 


opinions, and unless the equitable benefit of the decision:is. not out-- i = a 


= weighed by ill, effects. of allowing a benefit i in derogation of the. ‘regula~ ae 
2 , Bi (ey: Wiener nee ee ee eee ee ie ace =--~ re ate ~~ ee Sees ‘aii aac = - 408 ~ i 
- Attorneys-in-Fact or Agents, ie ae er ee ee oe 


_ 1. Where. a contract. between an. 1,011: and gas ee offer or. and, a Teasing « service a ae 
ap Fao created, an agency relationship, i in the absence of circumstances. giving .. 
the. agent. an, author ity. coupled. with. an. interest, the’ agent’s. author- © 
ity ordinarily terminated upon. the death of the principal. ‘If the leasing 
“service had. an interest, Bh, lease. could not issue to the. estate of the 
“deceased if no statement. was filed delineating the nature and extent. Of x2 


that interest..as required by 43 CFR 3102. { ne as a ar gore ce 404 = ot ; 


ae ‘Wiere a drawing entry card form of offer to lease a parcel of jana toe oil. a 


: and. gas is prepar ed. bya person « or corpor ation having discretionary au-. = i. . ° | 


~ thority to-act on behalf of the named offeror, and the offer is signed. by 2 0: 
such. agent or attorney-in-fact on. behalf of the offeror, therequirements — . - 

of 48 CFR 3102.6-1_ apply, so. that: separate. statements. of interest’. 
| = by both the offeror and the agent: must. be filed, regar dless: of whether 


he. signed. his principal’s name or his own name as his. principal’s agent he. Tet 


or attorney-in-fact, and regardless -of ‘whether the signature: was a 
7 applied meee or Pee ee eee, 408 ~~~ 


| Drawings 


a Established . ghd: ioe eailing Dagerinciict? ley: relate: to the ads = S 
ministration of the simultaneous oil and-gas leasing. system is binding 
-on -all; employees - of the Bureau of, Land- ‘Management, ‘until. such 


time as‘it is properly changed. So Ye Selene £ meen Be ee | 380. ' “ | 


2. The simultaneous drawing | system | ‘presupposes that each. crepes filed whe 
oe offer be afforded the. same. opportunity. . for’ -priority consideration...” 
This requires that when drawing entry ‘eards are improperly omitted. . ne 
from a drawing, the first drawing. be considered as void, and priorities“: 
“established at a second drawing, i in-which all. entry cards: are: included, ot — 
shall control consideration for the: oil and gas lease_...._- eevas aoe ce 380. 
8 ‘Where a drawing entry’ card. form of offer to lease a. ‘parcel of land: for sil Syl ye, 
cand ° gas.is prepared by a pérson Or. corporation having discretionary > 
¥ authority - to act on behalf of the. named offeror, and: the offer is signed aS 
by such. agent — or attorney-in-fact: on: behalf, of the: offeror, the ré- 
7 -quiréinents: ‘of 43 CFR 3102.6-1. apply; so-that. separate: statements. of 
interest by both the. offeror and the agent must be filed, tegardless 
of whether he signed. his’ principal’s name or his own: name as his 
--principal’s agent or attorney-in-fact, and regardless : of’ whether the , 
_- signature was applied Taenvally or. mechanically. ---------.-------- 408 
285-189-198 _ | kan AT. ae ae gig cake Meet Cee ope oe 
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4. ‘Where a contract between an: oil and gas lease ‘offeror’ a a “easing a 
service created an agency relationship, i in the absence of circumstances © 


giving: the: agent: an: authority’ coupled: with ‘an interest, the ‘agent’s 


authority. ordinarily terminated upon the death -of the principal. If oe 


. the leasing service “had an interest, a lease could not issue to the 
estate of the deceased if no statement was filed delineating the nature 
: Ee and extent of that interest : as required: by 43. CFR 3102, Fowewtneenne ; 


FIRST QUALIFIED APPLICANT 


404, 


ie An. application for. an oil and eas lease filed in ‘the name. of; a. "person a 
as - deceased at the time of filing is. properly reece? as there. then was on 


“no offeror qualified to hold a lease_ SSR Tae hoe am ne ee 


a ‘LANDS SUBJECT TO 


Ay Usieurveyed fast lands, formed by accretion ae public land or — lads 7 
* patented with an oil and gas reservation, riparian to a navigable 
river and lying within the meander lines of that navigable river, as . 


404. 


~ recorded on the official plat, may be leased provided that a proper és | 
. offer i is “received and Be obher relevant conditions precedent to Jesne ok 


se | law determines the legal sharacterization of accretions, avalon Se 
and relictions to lard. riparian to navigable bodies of water, where 


title +o. the land or reserved interests in the - land remains in _ the 
* United States._-__..- ie eas ee eb el ee ee ee ee 


3. The boundary of an oil and gas léase covering lands riparian to" ‘a navigable ~ 
Tiver is. the meander line indicated on the official plat of survey and 
‘ not the waterline. ‘Thus, lands accreted to the leased lands may be 
7 | "Separately. epePlecpcsoattotccesenten ogres paticeavco suet os 
"PRODUCTION ee - ae | bot sali 
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BA 


1. The Department of tite Interior has the aathorty to issue sedans: ts oil and | _ 


_ gas lessees to protect all of the natural resources of the Continental | 


os Shelf. An order which: requires lessees’ to shut’in' wells during welding” : _ 


ae or burning operations will be sustained on appeal'as not being arbitrary _- 


or unjustified where the record shows that a number of companies had © an 


followed the ‘practice even when it was not réquired; ‘whére the order 


ae Lf is not so prohibitive as to effect a pro'tanto cancellation of the lease, and. 
| where departures’ from the order may: be gohan in certain situations. : 


‘RENTALS 7 adh | | 
L. A hese tendered prior to the: due date of an oil ren eas lee annual. rental 


ae ae ~ payment, whieh i is properly dishonored by the drawee bank, does not 


ae 


are constitute timely. payment. But.where return of the check.results-from _ ~~ 


a. confirmed bank. error, -subsequent- collection and payment, of the 


- cheek. relates: back. to the. time of the. original tender,. and. Payment:, is te : 


INDEX- ~DIGEST 


OIL AND GAS LEASES—Continued 
“RENTALS—Continued _ 


“9. Annual rental payments on. . oil and gas leases. are sent to depositories dea 


“Page ee 


nated by the Secretary of: the Treasury. if their location - ‘permits. the | 
~ deposit. to be hand carried; -otherwise, ‘the deposits: are mailed tothe’ - 


Denver. Branch of the Kansas: City Federal Reserve Bank. -Washing- : 
ton, D.C., ‘offices: of: the Bureau: of: Land} ‘Management. may send. de-- 


~ posits to. thé Cash. Division of. the: ‘Treasury Department. “All checks =. 7 
drawn. on foreign banks or foreign branches’:of United: States banks oF 
must. be sent. for deposit: to the pos Division of the ey De- | 


partment 


Pm i ee re ee ee eee ee ee ee ee ee ew eee 


RO oe 


38. An oil ad gas lease rental BayEenE chéck returned to the Bureau. of Land, ; : 7 
| MmDagement: because a Federal Reserve Bank will not accept: for col- ~ 
lection checks drawn on foreign banks, but which could. be collected. ~ | 


. through. the Cash Division of the Treasury Department and: would be: ms 


~ honored. by. the drawee bank, is not‘ ‘uncollectible’’. 


: as : 


4, An oil and. gas: offer which. is accompanied by. advance rental of $0. 50 per. ioe 


acre may: not. be rejected: as not. including: ‘sufficient. ‘advance. rental, 


per 43.CFR 3103. 3-2, 3111.1- 1(d) and (e)(1), if the regulation raising 


| the rental to ae is not in effect, when ihe: offer was filed - 
oe SUSPENSIONS - ene re 


1, A petresaeiae al oan gas ise, expires and may ee ‘be ‘retioactively. | 


: 70 


suspended when there is no suspension. application pending at the time * ~~ 
of expiration..The: filing. of-an application - for. permit to drill and. Geo- > ; 


logical Survey’: s delay in acting on. the e application: do not. create a. de 


facto. BURR EISIOn: of the Paes 
TERMINATION, : 


89 


LA check tendered prior to the duie date of an oil and gas are annual rental | 
: payment, which is properly. dishonored by the drawee bank, does not. 


constitute. timely payment, But where return of the check results — 
from a confirmed bank etror,. “subsequent collection and payment of. 
the check relates. back to the time of the original tender, and payment 


ee a a a rn rr ret ere rer eee. 


Le * 
Nae A nonproducing oil, and gas. lease expires and may not. be retroactively 2 | 


~ suspended when there j is no. suspension application pending at the time * os 


of expiration. The filing of an application for. premit. to drill and. ‘Geo- 
“logical Survey’ s delay in acting on. the “application do not. create: a de 


facto suspension of the lease. 


OUTER CONTINENTAL SHELF LANDS, Act. Phe 


(See also Oil and Gas Leases) 


a 7 om AND. GAS LEASES. 


ao The Department of: ‘the Titterio® Tee me anaes i issue’ <order tio’ ‘oil: 


Bo 


= and-gas lessees to: protect. all of the natural resources of the Con-— 
-» tinental Shelf. An. order. which. requires lessees to shut in: wells. during es 
welding or burning operations will be sustained: on appeal as not. being. <2 

~ arbitrary or unjustified “where the record’ shows: that:.a-number of om 


- companies had followed the’ practice even ‘when it: was not required, 
_ where the order is not so prohibitive as to effect a pro tanto cancellation ‘ 
of the lease, and where departures fr om. the order may be granted in 


aa as le so eee a fete “ei nese ad eee ek Se os a a ee 


: nt cer tain situations. 


ae. tess - _ “> ; ee . INDEX- DIGEST 


OUTER CONTINENTAL SHELF LANDS ACT—Continuea 


OPERATING PROCEDURES 
ae The. Department, of the Interior. nee the puting to: issue “orders to. oll. 
, and. gas’lessees to protect all of the natural resources of the Coutmencal 2 
ae | Shelf. “An. or der which requires lessees to shut-in wells during: welding — 
_.. or burning operations will.be sustained‘on appeal as not being arbitrary 
’. or unjustified where the record shows: that a number of companies had. 
oe followed the practice even when it was not: required, where: the: or der - 
-- is-not'so prohibitive as-to effect: a, pro tanto cancellation of the lease, 
_. and where departures from ‘the order may. be granted. in-certain. 
ee ee BAT 


wie PATENTS. OF. PUBLIC LANDS: 


GENERALLY. oe a : se . 
1 “An Act. ‘granting: Sibi lands to ae town. of piveton Colorado, for 


: cir €: < oe Pa Be 


public park purposes” (43 Stat. 980, Feb. 25, 1925) 22s Pe an “ 1405 oe 


es The above Act and the’ patent issued. in. accordance therewith require ee, 
—... that: the lands granted be used for public park. purposes only, andthe ix. 
“es town's: attempt to lease.a portion of the lands for the construction of. 
“S -". gamper sites: does not violate’ the Act and: patent’ since: the use of. Bo 
limited part of the patented land for camper sites is consistent. with © 
ie recreational and public. park Bupoesnrenoteccencore sarees s 


. . RESERVATIONS , | | 
AL AS to gravel, interprététions of the Jiidieral reservation. in patents’ isived i at ie, 
“by the United: States under the Stock-Raising Homestead Act, 43. 
me US. C.. § 299. (1970), must. be consistent’ with the ‘established rule: Fe 
3 that: Jand. -grants are to be construed favorably to the Government, «°° 
that. mothing. passes except. what is conveyed in clear language, and... 
that if there are doubts they are resolved for the Government, nop =" 
at _against Tees wr OO ees C Cee nena ee A san eee 129 
- -2.-In determining whether gravel is included in a mineral. reservation im a. a 
ee -patent: issued under the Stock-Raising Homestead Act, 43 U. 8.C.- 7 
"$2909 (1970), the interpretation of the reservation must. take into a 
“account the intended use for which the land was conveyed and. TO, 
eas . uses. which the Government intended to reserve... en i? 
o A \ Rhitent, of land under the Stock-Raising Homestead Act, 43. USC. oe 
| - § 291 et seq. (1970), was not generally. intended to give the grantee: the: 
“Tight to. use-the land for: mineral : development and mineral aie ae cee ae 
“ment: Was to proceed only under the mineral laws--____ thot ose 1298 
4 “Bjusdem: generis.” The ejusdem., generis rule ‘of construction may pot be: es 
_ invoked to. exclude gravel from the scope of a reservation.of “all the 
coal, and other minerals” in: patents. issued under the Stock-Raising ie 
eS Homestead Act, 43. U.S.C. § 299 (1970), because. this’ rule of con~ - a 
struction can: only be effectively applied where: there: is a ‘series. of 
| am _ specific +erms which define a class ‘so that one may construe a. general: : at 
“8 term. by reference to that: ClasS 529s 2 7 ele 
ws 5. Sot 9. of . the Stock-Raising Homestead Act, 43 U.S.C. § 299. (1970);.. os 
| | contemplates . the.Department of the Interior: retaining continuing. — 


4 _ jurisdiction. and. administration. of mineral a Soa reserved. -by:: that 7 — 
a ee eee ples era pte See eee See os “1291 - 


1291 nek 
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"PATENTS ¢ OF PUBLIC LANDS—Continued om 


= _-RESERVATIONS—Continued 


a 6. “Public lands. * Under: 43 ‘CFR 9239. 0-7 which’ defines’ a Sets ie ; 
i term ‘“‘public lands” ‘includes’ mineral: deposits. reserved under the 


- Stock-Raising Homestead’ Act; 43 U.S.C. § 299 (1970)... 2 es ee 


a, Gove Th declaration: in the Surface | ‘Resources Act, 30 U. S.C. yell (1970), 


Pago ee ae 


that: no deposit of. common varieties of gravel. shall: be deemed a 


- Valuable mineral. deposit within the. ‘meaning: of the: mining laws, was 
“not intended to operate as a conveyance, to holders. of patents; of any | 


> “minerals reserved under the Stock-Raising Homestead Act, 48. Uz 8. C. | 
~ § 299 (1970) Soc) tog os a es 


‘8. ‘Gravel in a valuable deposit. is'a -mineral reser vad to > thie United | States I 60 


patents issued under ‘the- whack ‘Raising Homestead Act, 43: U. S. C. 
) — § 299: (B70) so 7 os Bis Sera per ene pee ata te ee ies eee ae ae 
ne ‘aasivesed fast: lands, formed by accretion to. publ jana or. to. lands 


~ patented: with an oil and gas reser vation, riparian to a’ navigable: river _. 


~ and lying within the. meander lines of that navigable river, as recorded: 


en the official plat, may be Jeased - provided that a proper offer is. - 


| “received and: the . other relevant conditions precedent, ‘to. Jee. are’ — ie Se 
10. Federal. Jaw deternines the Tegal. stiaractecsation of: sieerétions, avulsion; a 


and relictions to. land riparian to navigable bodies of. -water, where 


' title to the land or reser ved inter ests in the land: remains in the United a 
| States -- -a eee ae ae Se ee nee ne ee “4 aero -——— —-— sie i ete Za Bases - ? 


/PAYMEN TS 


“(See also Accounts) | 
‘GENERALLY S | oe Oh ee Sorts 2 
ls A check tender ed prior ies a due date. of an oil and gas Miease ear: rental 


payment, which is properly dishonored by’ the drawee bank, does not. — ot ie 
constitute timely payment. But where return of the check results from ~ 
Sa confirmed bank -error, subsequent. collection and. payment of the 


| ~ check relates back to the 1 time of the cee espe and ‘paymaent iS. «2 ans i 
2. Annual rental’ Sree on: “oil aad gas ieee. are ‘sent to. ‘depositories oo 
aS designated by the’ Secretary. of the. ‘Treasury if their location. ‘permits _ 


a the deposit to be hand carried; otherwise, the deposits: are mailed to 
the. Denver Branch of the Karishs City Federal Reserve Bank. Wash-- 


- “ton, D.C., offices of the Bureau of Land Management may send de- 


posits to. dhe Cash Division. of the: Treasury Department. ‘All checks | | 


drawn on foreign banks or foreign branches. of United. States banks 


“must. be sent. for cope to. the Cash Division of. the: ar ressuiry 

| Department__- i Se ee eee es a ee eee ee a eid : 

3. An oil, and gas lease rental net citesle Petuened: to aie Bureau of ands 
ee Management because a Federal Reserve Bank ‘will not accept for” 
—. collection: checks drawn on foreign banks, but which. could be collected | 

~ through the’ Cash: Division of the Treasury: Department and would be. — 


honored ae the drawee bank, is. not‘ “uncollectible”’._.-~---------- | 


70 


pt | GENERALLY 


us 542. ee . = INDEX-DIGEST 


POTASSIUM LHASES AND PERMITS | ae eee 


lL “Other related products.” . “Other aodee deposits.” AE “When. edi é >) ae 


_- potassium, brines:are covered. by, leases conveying the exclusive right.to. 


~ mine.and dispose of. sodium’ compounds. and other related products or 


potassium. compounds. and other associated. deposits, the leases convey - is, 


- the. exclusive Hele to all: minerals cise? in 1. the. brine, incline 


ee : TL © 

2 “Leasing ‘Act. Aigerale “ ‘The “Multiple Mineral: ‘Development Act, 30 _ 

7  ULSIC, § 524 (1970) : reserved all Leasing Act: minerals. to. the United 
ae States, and no rights to deposits of: Leasing Act minerals.are open to. 


-. ,- location: under.the mining laws under. 30 U.S.C. § 525, (1970). “Teasing =. ~ 


| Act: minerals” is defined as “all minerals which, upon ‘Aug. 138, 1954, 
are provided i in the mineral leasing laws to. be disposed of thereunder.” 


; 80: U.S.C. §.5380° (1970). Because. leases for sodium,’ potassium, and 
; “other related. products’’. are authorized pursuant to 30.U.8.C. §§ 262, 


“282 (1970), “other related products” along. with sodium and potas- 


‘sium fall within the category of Leasing Act minerals which include. 
ithium which is: dissolved in.a.sodium or potassium brine 2225.05 : 


‘ ROYALTIES © ; 
1. “Gross value ait, the ‘point of shipment io market.” The royalty. rate for 


products mined and disposed of under sodium. and potassium leases. 
must be imposed on the “gross’ value of the sodium (or potassium) ° 


' compounds and: other related products at the point of shipment. to 


market,’? which means the gross value of a refined product for sale in: 


an éstablished market, and in general, no deductions may be allowed 
for costs incurred in developing a product to'a marketable condition 


1 


except for the price of. reagents: which are chemically combined with 


. the: product: sold from the ete es ae wh CRAG SIRE CERES AS, | 


PUBLIC LANDS ao 
(See. also Accretion, Avulsion) : 


| ADMINISTRATION - 
1. Sec. 9 of - the Stock-Raising Homestead Act, 43 U.S. C. § 299 (1970), 


contemplates . the Department. of the Interior retaining continuing . 
_ jurisdiction and administration of miner al deposits reserved by that | 


| "2, Bo ace lands. a ‘Under 43 CER 9239. 0-7 which defines a oe the 


term “public lands” includes. mineral deposits. reserved under the 


"DISPOSAL. OF She 3 
‘Generally © 


7 ol. | “An Act canine cabhe lands to the town of Silverton, Colorado, for ty 
| 140. 


public park: purposes” (43° Stat. 980, Feb. 25, 1925). 4-2 Pen eens 


2. The above Act.and the patent. issued i in. accordance. therewith require. that 
the lands granted be ‘used for public: park purposes. only, and the town’s 


attempt. to lease.a portion of the lands for the construction of camper 


- sites does not violate the Act and patent since the use of a limited part — 
-.. of the patented land for camper. sites is consistent. with recreational me 
eee aoe park purposes.—-—— epee tetas see bets ne osteo ~ 


171 


129 


pro aang Homestead Act, 43 U.S. c. § 299 NUD oes cee » 130. 
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PUBIC LANDS—Continued 


ome JURISDICTION OVER 


ale ‘Federal law determines the legal havantGaeation of detrotions avdleene, - gee 


and: relictions to land. riparian. to navigable -bodies.. of . water, . where . | 


_ title to the land or reserved interests in. the land:remains in the United 


Be ecceeanetnnneneetnetpnencnetnenartonetnee 


‘LEASES. AND PERMITS, 


“IL. _ Unsurveyed fast. lands; foried: by. Necreiane to public Tad ‘Or: ‘io lands ss te 
_ - patented with an oil and gas reservation, riparian to a navigable. Tver 


ee . _and lying within the meander lines of that navigable river, as recorded, 
on the official. plat, may be leased provided that a proper offer is” ~ 
: teceived and the. other. relevant conditions prevedent, to era are 


2, e The boundary of an oil and gas lease covering lands. riparian to. a davigable 

. _ river is the meander line indicated onthe official plat of survey and not. 
the waterline. ‘Thus, lands accreted to the leased lands | may. ‘be. sep- ee 
- arately leased if See ie oek aieee Ikeda abe eine ee 


RIPARIAN RIGH TS 


aa ‘Unsurveyed 1 fast lands, formed by Seon to public cone ‘or ‘to: lands ia 


: patented. with an oil and gas reservation, riparian to a navigable river. 
_. and lying within the meander lines of that. navigable river, ‘as, re- 
-. corded on the official plat, may be leased provided:that.a proper offer ~ 
ee is received and. the other. relevant conditions precedent to: Jeasing® are acts 


2 Federal law. deiarmities the legal characterization of accretions, syasone,, 7 


and relictions to. land riparian to. navigable bodies. of ‘water, where =. 


. title to the land’ or reserved interests i in ‘the land remains in the United 


3 Federal law follows the common ie in ‘distinguishing between accretion i 


| ~ "and. avulsion. Accretion is the gradual and imperceptible. addition of) a 
land to. adjacent riparian land. Title to accreted lands inurés to. the rues 4 
uplands owner. Avulsion’ is the sudden perceptible shifting. of. the ee 


ee - course of a river or stream. In the case of avulsion, title to the avulsed 
land is not. lost by its former owner nor ‘does it accrue to the owner of,, 


: “what was f ormerly. the opposite bank: Socaans a ee aa ne enn -- ie “154 / 


RECLAMATION LANDS 
: GENERALLY - 


nie Where lands, are receiving benefits from both ; an ‘SRPA pene pro} ject and i 7 
an. ordinary reclamation project, general reclamation. law, including — Pons 


-Tesidency and, acreage limitations, apply:to those Pas 


“INCLUSION. AND EXCLUSION OF WITHIN IRRIGATION DISTRICT : 
ih Sec. 9(e) of the Reclamation Project ‘Act of 1939, “43 U.S. ©. § 485h (0) 


(1970), does. not give the: ‘Secretary any independent, authority ‘for i 
~ entering water service contracts for areas except as separately author-*. «=: 


ie Certification that lands. are detesble: is-.a sopernte anal distinct. process . 
| from authorizing a Bureau of Reclamation project and cannot be 
construed as authorization to serve lands in excess ot those specifically = 7 

% authorized i in the PrO|ect act FIRE CO ay ee ee Fe ee cue oy 


os ized by’ ORR a eee 207° 


ae - IRRIGABLE LANDS. a. 


644 ms ane a INDEX-DIGEST. oe 


oe REGULATIONS - 


See also Administrative Procedure) 
GENERALLY = 2 a 


aL AS an smendtient to the. Aisaka 1 Native Claims BSettletnent A Act, Pp. L. 94-204, oreo 


89 Stat. 1145, 43 U.S.C. § ‘1611 (Supp. IV, 1974), is subject to both 


Page th 


the provisions. of ANCSA and the regulations promulgated to imple- | 


s i E ment ANCSA, unless such provisions or regulations conflict with, or ~ 
oo are specifically excepred or preempted i in: the Scaumnel nara 463. — 


- APPLICABILITY 


ds Applications for vighta-of-way on etch lands Sede on “Oct. 22, 1976, ae 


-are to be considered as applications under. Title V_of: the Federal Land | 


~ Policy. and Management Act: of. 1976, but. existing | regulations will, |. | 


govern the administration of publie lands to the extent ee until 
af new regulations are promulgated _ eos oe ee ine 
2. A final Departmental appellate decision sonst a: ‘regulation will ie 
given immediate effect, and will not be applied. with pr ospective effect 


only, unless the decision alters materially the interpretation given the 


regulation by earlier Departmental decisions or official published opin- 


ions; and unless the equitable benefit-of the decision:is not outweighed ». 
408 


= DY. ill eens of allowing ‘ a one in. derogation, of the POR WAU ORe sce 


RIGHTS- OF-WAY | . 
- Gee also. Outer Continental Shelf. Lands Act, Reclamation Lands) 
“GENERALLY - 3 2%, et pt soe E a 


AA request for rent-exempt stats for a right-of-way pr atited for telephone 


poles and lines pursuant to the Act: of Mar. 4, 1911, 43 U. S.C. § 961 


(1970), is properly denied where the terms of the gr ‘ant clearly state — 
that the, grant is made in consideration of periodic rental Payment and. 
“contains no authorization for rent-exempt status_ See LE vee cee ee 

| 2. “Rural Electrification Administration projects.” A right-of-way holder is 


not excused from ‘payment: of rental under 43 CFR 2802.1-7 (c), by 


virtue of holding an REA loan, where such holder i is, neither a coe 


an tive or nonprofit organization... ._~ cleats Oe ereatela ee hee as ce 
“De Applications for rights- of-way on. public lands pending « on Oct. 22, 1976, 
| - are to be considered’ as applications: under Title. VY of the Federal 


S207 


186 


186. 


Land Policy and Management Act: of 1976, but existing. regulations. 


will govern the. administration of public lands to ue extent peace: 


until new regulations are promulgated__.-....----2------.--+-=--- . 


4. “Pair market value. ” As used: in 43 CFR 2802.1-7, Vain market value” 


OF a communication site. right-of-way: is the’ amount in cash,.or on. . 


gh terms reasonably . equivalent to cash, for which in all probability the 


” 907.-° 


as _ right to use the site would be granted by a knowledgeable owner willing .. 


_ but not obligated. to grant. toa knowledgeable user who. desired. ut is’. 
Go, go ek Ob: obligated to. SO MSOe 626d soe Se es es eae ete tie Ms 
_ 5. ‘The comparable lease method of. appraisal. of microwave souimuniontion: 
-. ..- .gites, which involves the. ‘comparison of’ comparable rental. data from. 
as thes leased sites with. data from the subject site, is the preferred — & a 
ce method. of determining the fair market: rental value of the right-of-  - 
ae nay where’ ‘theres ‘is: s sudticisnt, comparable: data. vavailable-.----_----- a 


Bs “INpex-pigust ae ee ee 
--RIGHTS-OF-WAY—Continued eee ee eee re oe a oe 
GENERALLY—Continued = ne ee fie. oP a. Page 
Be Appraisals of rights-o f-way for communication sites will be cpheld if ‘no ge 
- error is shown in the appr: aisal methods used by. the Bur eau of Land — 
or Management and the appellant. fails: to. show by convincing evidence: oa 
thatthe charges: are excessive, ‘Where an appellant has raiséd sufficient -_ 
: doubt that the Bureau. ‘properly. considered. the: highest and ‘best use. 
of a right-of-way in: determining comparability of -other-. sites as a 
basis for the use charges, the case may be temanded for the Bureau 
to-reconsider whether. a further appraisal © or ‘adjustments in the | Ae | 
appraised. values should be made- Eo oe ete oat sel 207 
a. Where» a grantee ‘seeks renewal of a right-of-way fora communication os 
ee. ‘site, the Bureau of Land Management should require. “an advance _ 
i annual payment at the rate formerly charged until'a new fair market - 
_ value rate may be established by appraisal. In the absence of contrary ©: 
” directives, the guideline in 43 CFR 2802.1-7(e) ‘should. be applied to _ 
renewals. of existing. tights-of-way.. Increased: charges may not: be 
ne imposed. retroactively, but are only imposed by the authorized officer, | 
after reasonable notice and. opportunity. for hearing, Degg ay ae 


- the next charge year after. the officer’s decibi on. ete : 208 ss 


8 Inter est-may be imposed: on use char Bes. for right-of-way. sites. ioscan 
_ on considerations of: fairness and equity. In the absence of contrary _ 
_ directives, interest may be imposed. for occupancy of a site ‘where use 
charges should have been imposed at the same rate as past permitted ian 
. use. Also, interest. may be imposed on increased charges due. on. an 
annual basis for. the years Por to Pao of such amount. ---— 208. 


RULES OF PRACTICE 


os APPEALS 


"Generally 


ale - request f for an oral argument before the Board of. Land Appeals may: ybe. . 
‘denied when legal i issues are well briefed. and no useful purpose would 
be pm Gr ee 404 


Burden of Pro of 


wea, 1 ‘The Ga after waiver of the. oneiaal ces Sie has the ag 
~ burden..of proof that the: ‘unilater ally established new schedule is. 
‘reasonable ‘under all-the cir ‘cumstances existing: at. the’ time ‘of. the. Tee 
- establishment, whieh, , however, ‘it failed to show. --~--- eee 12 


‘Dismissal 


4. ‘The Goverment? Ss ‘opposition to appellant's rea uaet oe a ‘eating an its os 
motion for partial summary judgment i in a default termination case.are _ ne 
both denied where the contr actor contends. and the Government denies | 

3 that the delays experienced by. the contractor i in attempting to perform’ de 

_, the: contract. were excusable and the Board | finds: that determining a 

— * whether delays are excusable in such circumstances involves resolving 

_ a fact question which should only be done after the parties have had 

pee Spporaumity, + to: oo their evidence. at. a hearing. where ‘one ‘has 7 Lm, 


‘Degn sh ee — oe oe eee ete eee pee es pee oe 77 


: be ote ts a ie 2 INDEX-DIGEST 


"RULES OF PRACTICE—Continued 
| 7  APPEALS—continued | ee a ee ee ee | ae | 
a> Ts Where BLM i issues a. : decision: requiring fate an ‘oil ane: gas ‘offeror submit gos 
| additional advance: rental within 30 days,. and the offeror files a timely 
| appeal to this Board, the running of the 30 days.is suspended. Following 
affirmation by: this Board. of - BLM’ fs) decision, the. offeror is. properly 
_ given the entire 30 days within which to submit the additional rental... 225 
2. When an appeal i is filed with the. Board of Surface Mining and Reclamation. 
| Appeals from a decision made by the Office of Surface Mining Reclama- 
. tion-and Enforcement, that, office loses jurisdiction and has no author- 
ity to take ; any action concerning it until that jurisdiction is restored a 
by. action. of the Board that is cee daa of. the appeal oe Ess a 395 


"Hearings | 


I. The: Government's cppeatiod to ) sippellant’s request foe a ‘hearing ead 
; its motion for partial summary judgment in a default termination 
_ case | are both denied where the contractor contends and the Govern- 
= Tent denies that the delays experienced by the contractor in attempt- 
eh ing to perform the contract were excusable and the Board finds that 
a determining whether delays. are excusable in such circumstances in-— 
_ volves resolving a fact question which should only be done after they 
en parties have had an opportunity to present. their evidence at. a. hearing a 


ae where one has been requested... eee. eee eee ea ao ea ta 77 eae 


Motions - 


ee i. The Government’s Spposition to appellant’s aed for’ a begvinie: eae its _#%, 
z ‘motion for partial summary judgment in a default termination case os 
are both denied where the contractor contends and the Government | 
od denies that the delays experienced by the contractor in attempting to. 
| : perform. the -contract. were excusable and the Board finds. that. deter-- . 
es mining. whether delays: are excusable. in such. circumstances involves —- 
resolving a fact question which should only be done after the parties | 
‘have had an opportunity to present their. evidence at a hearing where ae: eo 
one has been Tequested.—-----—~----- ire ieee eee eae ae Ae & 
" Reconsideration’ Pe ee | ak se 


| 1 A request for allowance of attorney foes is denied on a omtion fort recon- 
- sideration where the prior decision specifically considered and. dis- 


- allowed these costs in accordance with prevailing law.—--2--=. xceial 67 
2. A motion for reconsideration is denied where based on the same argu- | 
- nents made. and fully. considered in the principal decision..._....-.- 67 > 


3. A ‘Government: motion for reconsideration is: denied where the Board 
DR finds that a cost estimate (cost and pricing data) was ‘not. a, firm offer. 
E to perform the work within the hours and at. the prices. or rates speci- - 
_ fied, but, was rather sim ply the initial basis for. negotiating a cost-. 
‘ _, Plus-fixed-fee en end e 167 
“Standing to Appeal . A) , | or ae | 
1. An insurance ‘company is ‘refused permission’ +0" - participate directly in mS 
a prosecution of an ‘appeal proceeding with a view to recovering the a 


amount paid to the contractor under a builder’s risk insurance policy 
as part: ‘of the contractor’ S: differing site conditions cama, where the 
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Standing to: Appeal—Continued | a ie on oo eas an es ve Page 


grounds assigned. for the participations are. that the aioe a ‘the 
contractor and. the insurance company may. well prove to be adverse 
and that the:insurance company has the right: to participate directly 
- by reason-of its status-as a’ partial.subrogee, the Board finding (i). 
_ that the privity of contract rule rather than the real:party in interest 
. rule is controlling in appeal proceedings and (ii) that it has no author- 
_ ity under the Disputes clause to adjudicate the rights of the contractor — 
and the insurance company should they prove to be adverse, irrespec- 
‘tive of whether such rights: are asserted by the insurance company : 
ee under a release and assignment. of interest executed by the contractor™..“ 
or as a partial subrogee and. without regard.to.the fact that the appel- 
lant had authorized the insurance. ‘company to file ae separate. com-. 
a, plaint. and.-to prosecute its claim through its own. attorneys in. the 


“ _ appellant's S name. - a - 279. ; : | 
a : HEARINGS | CS ce & 2 ; oe — : ae ee: si oe . : eS 
| 1. A request for a heairir ing will be denied in: the absencé of an assertion of fact Lo ee 
~ which, if proved tr vee would entitle pppstianet to the relief Sought... Secu. (1127 os 
"WITNESSES _ " eat Be 


| Ll, ‘The Government, ees waiver af fie ee delivery. tiecule, - the | 
= pur den of proof that. the unilaterally established. new.: schedule is. 

“reasonable under. all the circumstances | existing- ‘at. the time. of:. ‘the eee ee 

ste Teestablishment, which, however, it. failed to SHOW == 22a nn nwnan at. ac. — ABS: 


SECRETARY oF THE INTERIOR 


co a “The Federal: coal program. ‘was tibstentiany iineda in. 1975 S bet the Sankse Paes. 
-. . tary in proper exercise of his, discretion. The Bureau: of Land Manage- bes Se ce 
ment did not act in an arbitrary and capricious manner when, under... 
the new. coal policy, it suspended applications for’ coal prospecting, | - 
oa permit extensions. and the ‘applications were. eventually rejected. ‘be-. 
=. @ause the Federal Coal Leasing Amendments Act of 1975 removed the” 
= . authority to. grant coal prospecting. permit. ‘extensions. A program 7b 
| ‘pursued, for a period of time under a statutory. grant of discretionary = 
.- authority may be reviewed and revised. at any time provided it'is not. 
7 done in an arbitrary manner and is done within the ‘authority ranted a de 
by Conor ee ee a 161 


SEGREGATION. 
_ GENERALLY - 


1, There is a legal distinction between: the Sdminieteative péeveuation’ ek so 

Jand under application for withdrawal, pending action | on the appli-. ore 
: cation; and the completed withdrawal itself. _-. eee ee ee 229 

. “Segr egation’’ is an administrative procedure preliminary to: favorable or 

-. unfavorable action on a withdrawal application by. the Secretary, of 
the: Interior’ in the exercise. of ‘his. delegated authority under thes? Faas | 
tas Pickett ‘Act, 43 ‘Uz S, C. § 141 et seq. -(1970),. and is not legally: equiva-- , ee 
. lent, in its effect on the status of the land, ‘to a completed withdrawal. — 
2 OF. reservation... -2.-.-2-1------. Cees Bee eee Ee a, BO 
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‘FILING OF APPLICATION ae ae ae a a Page: “ 

ade ‘The filing of an: application for withdrawal ‘of f public lands a Feder a aie 
agency segregates the land from location, sale, selection, entry; lease, | | 
or- other forms of disposal undér the Public Land Laws to.the extent: , . 
“that such withdrawal, if - effectad, would: prevent such. forms of © 


-digpesal Sie ee ee eee ee x © 229... . | 


2: ‘Segregation of lands covered by a withdrawal. application. filed by. oe 
- ~ military agency, accomplished by ‘a notation of the land records, ae 
does not prevent statutory withdrawal of such lands for selection by’ 
ca N ative Corporation pursuant ‘to sec. 11 of aa waa cose 2293 +... 


- SODIUM. LEASES AND PERMITS © 
" GENERALLY -. . on > 3 om 
2 A, “Other related products > “Other associated deposits. " ees éodiim or 7 ee 
oe Se potassium: brines are covered by leases conveying the exclusive. right a 
to mine-and dispose of sodium compounds and other'related pr oducts i 
mee cigs potassium compounds and-other “associated deposits, the leases | 
convey the exclusive rights to all minerals dissolved in the brine, | | 


- sincliding lithitms2 3. eg ee TIE oe: 


By. “Leasing Act minerals.” The Multiple ‘Mineral Development. Act,.30 Bs 
. -ULS.C. § 524 (1970), reserved. all Leasing Act minerals to the United © 
ie * (States: and no rights to deposits of Leasing Act minerals are open to © 
a - location under: the mining laws under 30.U.S.C. § 525 (1970). “Leasing ee 
- - Act minerals” is defined as “‘all minerals which, upon Aug. 13,1954, ~ 
-- are provided in the mineral leasing laws to be disposed of thereunder.” Ag 
a? 30.U.8.C.. §.530. (1970). Because leases for sodium, : potassium, and 
» “other related products” are authorized pursuant to 30 U.S.C. §§ 262) aint 
_. 282 (1970), “other related products” along with sodium and potassium — eS 
fall within the category of Leasing Act minerals which include lithium: ~~ 
ie which i is dissolved in a sodium « or potassium BiG 4 sic. eseccoeee eee 
"ROYALTIES > oe : ee SUR ae ee 
4. “Gross wale a the nacht of choment to aiarhet. ‘The royalty rate eee 
ee) products, mined and disposed: of under sodium and potassium leases sae, 
~ must be imposed on the “gross value of the sodium (or potassium) com- * ~ 
 & - pounds and other related, products.at the point of shipment to mar- * 
cee ey which: means the’grdss: value of a refined pr oduct for salesin’an — 
se established market, -and in general, no. deductions: may be ‘allowed 
- for costs incurred in developing a product to a. marketable condition ~~ 
ea, except for the price of reagents which are chemically. combined. with ~~. 
the. product sold from the lease... -------- ae ce emi eke ais lak 


‘STATUTORY, CONSTRU CTION 
GENERALLY | 


. A As to gravel, interpr etations of the mineral reser vation in patente. issued ae 
_ by the United States under the Stock-Raising Homestead Act, 43. 
eo “UB. Cc. § 299 (197 0), must be consistent with the established rule Hint. a 3 
land. grants are to. be construed favorably to the Government, that. | ; 
Le. nothing passes except what is conveyed in clear language, and that | es 
there ¢ are : doubts they are resolved for the Gover nment, not against it_. ~, 129 
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t sees In determining actor eal ‘vel: is’ # inieltided: in a aideral reservation ina: 
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_ stArorony cONSTRUCTION—Coutinued” 


page. 


- patent: issued under the Stock-Raising Homestead Act, 43 U.S.C, §299 


— (970),. the. interpretation of the reser vation must take into. account = 
_.the-intended “use for .which. the land was. conveyed. and: those: “uses. pitt Bae 
oe 1290. 
oe 3. “Bjustem. generis?” The ejusdem: generis: rule of construction. may” ‘not’ be - 


which, the: Gover nment intended to reserve a = ie il 2 ee ane i oe 


: » invoked: to exclude. gravel: from ‘the scope of a reservation of. “all the 
~~ coal and other minerals” in. patents: issued ‘under: the: Stock- Raising 


ar : ‘ Homestead Act, 43 U.S.C. § 299: (1970), because this rule of construc=. * 
..-tion ‘can only’ be: effectively applied where there isa series: of specific _ 


terms which define a class so that one: may: constru ue a general term by a on 
4. “When those pr ovisions of reclamation law hich’ are. specifically i incor pipes, _ 
aa rated by SRPA are added to the provisions. of SRPA itself, they. form 


reference to that class. 2 Soca Dee ee ee ena es 


a complete scheme which is. capable of standing by itself. without: need ae 


on incorporate the general body of reclamation. law: 222 Ss ges fe 


3 5. When a statute is enacted as’ being “supplemental” to a general. law,’it 
: ~ will incorporate: the provisions: of:that® other law: to. the: extent, the. ‘pro= 


254 


: . visions’ of ' the ‘gener al law:.are not: iticonsistent, with the: ‘supplemental #5 
-statute, unless-the intent is otherwise clear- that Congress did. not. in- a 


_ tend incorporation__ > sre 2 een eae es en os ee 


: STO CK-RAISING HOMESTEADS © 


254. 


A, “As to. giavel, interpretations. ot the cineca reser vation i in. patents. issued s 


by: the United States under the. Stock:Raising: ‘Homestead Act, AB c 


o US.C. -§ 299. (1970), must be. consistent with the established rule~ -. 
* that land grants. are to. be. construed favorably to thé, Government, . 


t . that: nothing passes: except. what: is conveyed. in clear: language, and: 


- that if there are doubts: they are resolved for the Government, not . 


“against: itis Ba ap ee Ries eee eat eee oe eee ee OC eed 


oe 42990 
2 In determining whether gravel is included in a mineral reservation ina | 
-... patent issued under the. Stock-Raising Homestead Act; 43 U. 8. C.§ 299° - 


- oe (1970), the ‘interpretation of the reservation must take into-account. = a 
. the: intended use for which the: land. Was: ‘conveyed ao those: uses oe, 


which the: Government intended “to reserves... eee ee he 


i“ 4 patent of land under the Stock+Raising: ‘Homestead Act, 43 U. 5. C. § 201 


429 


“et seq. (197 0), was not generally intended to give the grantee the right. - ~ 


to ‘use. the. land: for mineral - development: ‘and mineral: Edeyeloemet ae fee 
s 4. “ Bjusdem generis. " The ejusdem generis rule of construction. may int be - a 


was to proceed only under the, mineral Jaws=_-4225_ 2: ehied nt eS ie Se 


- invoked to. exclude’ gravel from the scope. of a reservation ‘of. “aly the — 
* goal and other: minerals” in patents’ ‘issued’ under the: Stock-Raising Packs 


-* Homestead: Act, 43° U.S, Ce. § 299° (1970), because this tule: ‘of con- 


. -gtruction ‘can. only. be effectively applied where there isa. series of 


ee ‘specific terms’ which’ define’a class so’ that-o one may construe a general, ee 


ae ee Bieta es term by reference to that: olass= 22 ip Penh ad ee en - 
“~ B See..9 of: the: ‘Stock-Raising:‘Homestead. es 43. US. C. "5299. (1970), i 

: ; contemplates: the Department. of the Interior retaining continuing . - 
jurisdiction: and: administration. of mineral. deposits, reserved: by. that _ 


rb og STOCE-RAISING HOMESTEADS—Continued 


£ 6. “Public lands. ” Under 43 CFR. 9239, 0-7 which defines: a: pena fae 7 i Saee 
| term. “public” lands” includes. mineral deposits reserved under the. 
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 Stock-Raising Homestead Act,.43 U.S.C. § 299 (1970). eet 


7 ' Page 


180 - 


mo The declaration. in. the Surface Resources -Act, 30. U.S.C. § 611. (1970), : 
ze that: no. deposit of common varieties of gravel shall.-be. deemed.a ~~ 
valuable mineral’ deposit within the meaning of the | mining. laws, was a 
not intended to. operate. as a conveyance, to holders. of patents,. of any hs: 


_ minerals, reserved under the Stock-Raising Homestead Act, 43 U. 8. Cc. ee 
00 D0 a 


8 Gravel in a valuable deposit: i is a ‘mineral erred to the United States in 


patents, ‘issued under the. Stock: Raising | Homestead Act, 43. US. Cc. ‘ 
§ 299. OD corneas era as soca cncrrcsessstcecsse . 


ie 


SURFACE RESOURCES ACT | 


a GENERALLY. | , ae | 

: lL ‘The: dieclaratien in, ie Suirtans Resour ‘Acty. 30 US. C. ‘Seid. (1970), a 
that no deposit of common varieties of gravel shall:be deemed. a, valu- 

_ able mineral deposit. within the meaning of. the mining laws, was not. 

re intended to operate as: a ‘conveyance, to holders :of patents, of any ; 
sc - minerals reserved under the Stock-Raising Homestead Act, 43.U.S.C. 

~ -§ 299 FO ee eae care te . as 


APPLICABILITY” 


| 130: ‘ 


130 


4. “Public. lands. e Under 43 CFR. 9239. 0-7 hich eauee 2. Geta! er ; 
“term “public lands” includes mineral deposits reserved under. the iss 


- HEARINGS 


oon Homestead Act, 43 U. S. C. Does acee oy): SecA eee 


OA ‘When. the, ‘Bureau ar Gana Meee ae ee ithe: er) for > ae 
a fe mineral trespass under. 43. CFR. Part 9230;/'a hearing | will, not be. 


ordered ‘and an appraisal will not be disturbed.in the: absence of an 
- offer of f specific substantial evidence that the determination i is incorrect_ | 


: "TRESPASS a 
a GENERALLY oe 


1. Sec. 9 of + the Stock-Raising E Honicatedd: Act; 43 U. S. CO. 8 299 (1970), fone, | 


ae i: = _- templates the Department of. the Tateriot: retaining continuing ‘juris- 


“diction and administration of mineral deposits reserved by that Act. 


| o: | “Public: Jands. Under. 43 CFR. 9239.0-7. which defines.’ a. trespass, the 


term “public: lands’’. includes: mineral deposits reserved. under. the 


MEASURE OF DAMAGES | 


129 


I. ‘When. the Bureau. of Land Management kas s- appraised. thie ina oe a. ee 
| mineral. trespass under. 43 CFR Part 9230, -a hearing will not be 
ordered . and an appraisal will not. be. disturbed in the absence of. Blea: ? 
offer of “specific substantial evidence that, the determination is. ine» 


. : correct.. ---- eS et eee eae ed tee ieee Spe daeaanee ny : 
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- Stock-Raising Homestead: ‘Act, 43° U: 5. C. poe cchapepargerent cage & 
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"WITHDRAWALS AND RESERVATIONS e 7 hog c soa Sonate . Beg he age 
“GENERALITY wa age 
AL Withdrawal of Sabie’ lands ‘tor: thé t use 2 of : a “Peiieral ‘agency is “within ‘the i 
discretion of the Secretary. An. application, for withdrawal conveys. no 
vested: right, unlike an entry under, the Public Land Laws. which en- 
' titles. the entrant ‘to: issuance of patent, upon satisfaction of statutory ae 


a: MOC MITeMIBNtS 2 oak ok ot er sao a Ne ae 22900 
ee os The words : “withdrawn”? and. freearved!™ are frequently. used interchange-. aes 


| ably and in conjunction with: each otter, and cannot: be distinguished ee 
oe “with separate precise meanings_._......---2.------+--2-4-----2- 229° 
"3B: Withdrawals and reservations under the ‘authority, of. ‘the. Pickett ‘Tot, oe 
43 US. C. § 141: et seq. (1970), are of a. permanent, continuing nature. Pie 3 
‘in that they remain. in effect until revoked by. the President ¢ or ‘by Act _ . 

| of Congress_--_.--- eee seis aes heh iad Wei ed aa ein Side ln ts ies 229 
a % There is, a legal. distingtion, ponween, the sdmisistrative. segregation 7 bas oe 
- land-under. application for. withdrawal, pending action on the appli-. 
cation, and the complete withdrawal itself. -—.-- + -+---2---7-~ 229 


“WORDS AND PHRASES. 


hay ie “ Bjusdem, generis? The aaiens generis, seule’ ae constiuction 2 may. ers a 
“invoked to. exclude gravel from the scope of a reservation. of. ‘all the 
_. coal and other minerals” in. patents. issued under the Stock-Raising 
Homestead. Act, 43. U; S.Cy. §.299. (1970), . because. this. rule of. con- 
. struction, can. only. be: effectively. applied where | there isa series of | 
specific. terms. which define.a class so. that. ¢ one. nay construe a a general” a 
term by reference to that class _. Oy See ee ewe eee eee ees & — 129 
ey “Pair market value.” .As used: in 43 CFR 3802. 4: z, “fair Sen value” ofa 
' communication. site: tight-pf-way:: is. the: amount, An. cash, or on terms. _ 
reasonably equivalent.to cash, for which i in all probability the right to. 
use. the site would.be granted by a. knowledgeable owner willing. but... 
“not obligated to. grant to a knowledgeable u user who desired but i is, not | 
ee : obligated WOO Uses oe eo eae ee Re ee ares ee ea — 207— 
3h “Gross value at the point of shipment to nares. od The royalty F rate Aor ae | 
~~ ucts mined and disposed of under sodium and potassium leases must — 
be imposed on the .“‘gross_ value of the. sodium (or potassium) com-. - 
pounds and other related products. at the point of shipment to _ 
- market,’”? which means the gross value of a refined product forsaleinan — 
established market, and in general, no deductions may be allowed for. : 
~ gosts incurred-in developing a,product toa marketable-condition 
ans except. for the price of, reagents. which are. chemically. combined with 7 
the product sold’from the lease... Da eae eg eae ve oe 
4. “Leasing Act minerals.” The Multiple Mineral eer Rots 30 U. Ss. Ce fez 
8.524 (1970), reserved all Leasing Act. minerals to the United States, 
- . and. no rights to deposits of Leasing Act minerals are open to location. - 
under. the mining laws. under 30 U.S.C. § 525 (1970). “Leasing Act. 
| minerals” is defined as “all minerals which, upon Aug. 13,1954, are_ 
“provided in the mineral leasing laws to be disposed of thereunder.” eee 
30 U.S.C. § 530 (1970). Because leases for sodium, potassium, and oh 
“other related products” are authorized pursuant to 30 U.S.C. §§ 262, 
oe 8 ORD (1970), “other related products”. along with sodium and potassium ae 
- fall within the. category: of Leasing Act minerals which include lithium. : 
or which. i is dissolved ina sodium or. potassium, brine.- Bi eine. a LONG. 
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“# “Other related. products. ” “Other danced deposits.” “When -sodttrn or: 
cn potassium. brines are covered by. leases conveying the exclusive tight: _ 
"to mine and dispose of: sodium compounds and other related products” 
._° Or potassium compounds: and other: associated deposits,. the leases __ i 
a convey the exclusive. rights ¢ to ae mainer als dissolved in ne, jeaaae re 
“ ae - including lithium: 22-204. es ae et DAL 
: _ “Pablic: lands’ Under :43°:CFR: 9230, oF ‘whieh: ‘defihes. a. fredaaes,, the, <2 JS 
«term: “public. lands?” includes : mineral deposits: reserved under’ oe ee Ne 
ee "'Stock-Raising: Homestead Act, 43-U.S.C, § 299 (1970)o-2 ok 180 
are “Rural Electrification Administration projects.’” A right-of-way. holder: igs: 
| not excused from payment’ of rental under 43 CFR 2802.1-7(¢), by 
virtue of: holding an REA loan, where. such holder. is neither a eoepera er 
oS tive or nonprofit DIgNIN aa On 2 tS see ee bot 186° 
- & “Segregation.” “Segregation” is. an administrative procedure preliminary. ae 
“to favorable or. unfavorable action on a withdrawal application by the 
' - Secretary ‘of the Interior. in- the exercise of his delegated authority 
under: the Pickett Act, 43 U.S.C. § 141 et seg. (197 0), and is notlegally . - 
equivalent, in its effect on the status of oe land, to a completed with- 
“drawal oi reservation. 15 ico tee ee : 
9. “Subject to-appropriation:by him? The provision. in.43:CFR.2511. £210) - 
permitting credit. for‘residencé:anid: cultivation: bya: homestead entry 
-. man before the date of entry if during that period the land was “‘sub- 
ject' to appropriation by. him”: does not:refer. to land for which there 
-were prior~filed. homestead applications: which are subsequently with- 
drawn -or -rejected.. ‘Therefore, until .action.‘is taken .on. prior-filed 
“applications, ‘final proof filed by-a junior. homestead applicant. should 
not be rejected merely. because the land: is subject to the prow ap- , 
"plications. -------~-- W220. -~-~ 2-222 --0--2---~-2- 322. Seen oe ee 
» “Withdrawn” and “reserved.” ‘The words “‘withdrawn” .and: ‘ eoserved!! 
are frequently’ used interchangeably: and in ‘conjunction with each 
_ other, and cannot be distinguished with separate precise meanings.-. 229 
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